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Q.  How  many  were  made  all  together,  Mr. 
Waller  ?  A.     Nine. 

Q.  That  is  what  I  would  assume.  The  third  core 
made  stuck  to  the  core  box  because  of  dried  ma- 
terials from  a  previous  mix;  is  that  correct? 

A.     That  is  what  the  note  says. 

Q.  And  the  ninth  core  made,  which  is  No.  8 
on  your  list,  also  stuck?  A.     It  stuck. 

Q.     You  do  not  indicate  why  that  one  stuck. 

A.     No,  there  is  no  notation. 

Q.     Do  you  recall  why?  A.     No,  I  don't. 

Q.  Do  you  have  any  idea  v/hy  that  eighth  one 
stuck  ?  A.     No. 

Q.  Now,  some  time  ago  I  asked  you  the  question. 
In  what  percentage  of  cases,  if  you  know,  did  cores 
made  with  Oore-Min-Oil  stick  to  the  core  box? 

A.  I  have  no  knowledge  that  would  give  you  an 
answer  to  that.  I  never  figured  it  out  on  a  per- 
centage basis  or  any  other  basis. 

Q.  Do  cores  ever  stick  in  a  core  box  with  linseed 
oil  core  mix  ?  [656] 

A.  So  seldom  as  to  be — I  don't  recall  ever  hav- 
ing seen  one  stick  to  the  extent  that  the  core  maker 
threw  it  out.  He  might  damage  it  some  other  way, 
but  not  by  sticking. 

Q.  How  serious  a  problem  is  presented  when  a 
core  sticks?  All  a  core  maker  does  is  knock  it  out 
of  the  box  and  make  a  new  core  in  there,  doesn't  he? 

A.     It  is  just  about  as  serious  as  breaking  an  egg. 
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You  no  longer  have  an  ^g^.    You  can't  use  a  poor 
core. 

Q.  However,  in  the  case  of  a  core-making  prob- 
lem, you  can  throw  the  core  sand,  back  in  the  box 
and  start  over  again,  can't  you? 

A.     That  is  the  usual  procedure. 

Q.    Your  sand  is  not  lost  to  you?  A.     No. 

Q.  Whereas,  if  you  break  an  egg  on  Market 
Street,  you  would  lose  the  Qgg  entirely;  you  would 
have  your  core  sand  left  if  you  spoiled  the  core  and 
it  stuck  to  the  box  ? 

A.  If  you  are  not  prepared  to  salvage  eggs,  I 
would  say  Yes,  you  lost  it. 

Q.  I  wouldn't  like  to  salvage  an  Qgg  dropped  on 
Market  Street.  What  other  difficulty  did  you  en- 
counter, if  you  can  call  it  difficulty,  relating  to  Core- 
Mm-Oil  cores'? 

A.  It  had  a  definitely  limited  period  of  work- 
ability. 

Q.  We  discussed  that  to  a  limited  extent  this 
morning.  A.     That  is  correct. 

Q.  I  don't  want  to  repeat,  in  other  words,  what 
we  have  gone  through  in  the  interests  of  time,  so  I 
will  take  for  granted  that  we  both  have  in  mind 
what  was  discussed  this  morning.  Are  you  able 
to  add  to  that  by  telling  me  what  the  working  life 
under  ordinary  conditions  of  temperature  and 
humidity  might  be  of  a  core  sand  made  with  Core- 
Min-Oil  as  compared  with  a  core  sand  made  with 
linseed  oil? 
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A.  No,  I  don't  recall  any  [657]  comparative 
values  that  were  ever  worked  out  or  that  I  ever 
had  access  to  on  that. 

Q.  I  believe  you  testified  this  morning  the  work- 
ing life  of  a  Core-Min-Oil  core  sand  was  increased 
if  there  was  more  moisture  in  the  atmosphere  or  if 
the  core  sand  was  covered  with  a  moist  sack,  or 
something  of  that  sort ;  is  that  correct  ? 

A.     That  is  correct. 

Q.  How  long,  if  you  know,  is  it  necessary  for  a 
core  sand  to  remain  workable? 

A.     What  kind  of  a  core  sand  ? 

Q.  A  core  sand  of  any  kind  in  a  foundry;  that 
is,  one  that  has  been  mixed  with  a  core  oil. 

A.  I  have  no  knowledge  of  the  exact  Jemgth  of 
workability,  but  it  was  noted  as  foundry  procedure 
that  they  mixed  up  linseed  oil  and  sand  with  the 
other  component  parts  that  made  a  core  sand  daily 
in  the  fomidry  while  I  was  there.  Whether  it  could 
have  been  mixed  up  and  lasted  longer,  I  don 't  know  ; 
I  never  asked. 

Q.  Did  you  ever  observe  the  making  up  of 
batches  of  linseed  oil  core  sand  twice  daily,  once 
when  the  shift  came  on  in  the  morning  and  once 
when  the  shift  came  back  after  lunch  ? 

A.     I  don't  recall  any  division  of  that  sort. 

Q.  It  might  have  occurred  but  you  don't  recall 
it? 

A.  It  might  have,  but  I  wasn't  concerned  par- 
ticularly with  their  own  procedure. 
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Q.  What  was  the  longest  working  life  that  you 
observed  in  a  Core-Min-Oil  core  sand  % 

A.     Under  what  conditions'? 

Q.  Well,  under  any  conditions.  I  asked  you 
what  the  longest  was  that  you  observed,  then  I  will 
ask  you  what  the  conditions  were  when  you  ob- 
served it. 

A.  I  don't  think  I  ever  timed  any.  I  know  I 
never  timed  any. 

Q.  Then,  have  you  any  basis  for  saying  that  the 
working  life  of  [658]  a  Core-Min-Oil  core  sand  is 
less  than  a  linseed  oil  core  sand?  A.     Yes. 

Q.     What  is  that  basis? 

A.  The  basis  is  my  knowledge  of  emulsified 
asphalt,  which  disperses  its  moisture  in  the  air  and 
hardens  as  a  result. 

Q.  How  long  does  it  take  emulsified  asphalt  to 
set  in  the  air? 

A.     It  all  depends  on  your  air  conditions. 

Q.  Well,  mider  normal  conditions  of  tempera- 
ture and  humidity  where,  we  will  say,  that  the 
humidity  is  forty  per  cent  and  the  temperature  is 
seventy  degrees,  what  would  be  the  setting  time  of 
asphalt  emulsion? 

A.  Have  you  reference  to  emulsified  asphalt  now 
mixed  v/ith  a  core  sand? 

Q.  No,  just  as  stated  a  moment  ago;  just  enml- 
sified  asphalt. 

Q.  How  thick,  how  large  a  mass  of  emulsified 
asphalt  are  you  referring  to?    If  it  is  in  a  can,  it  is 


vs.  Shell  Oil  Co.,  Inc.,  et.  ah  1001 

Plaintiff's  Exhibit  No.  37— (Continued) 
(Deposition  of  Arthur  C.  Waller.) 
one  thing;  if  it  is  painted  very  thin,  it  is  another. 

Q.  Then  it  makes  a  great  deal  of  difference, 
doesn't  it,  as  to  how  the  emulsified  asphalt  is  used? 

A.     Oh,  it  makes  a  tremendous  difference. 

Q.  If  it  were  mixed  into  a  core  sand,  that  por- 
tion of  the  emulsified  asphalt  which  was  exposed  to 
the  air  would  be  the  part  which  was  most  inclined 
to  harden  or  set  up  ? 

A.  It  Avould  volatilize  faster  if  dispersed  through 
sand  than  if  it  was  in  a  dish. 

Q.     That  might  be  true A.     It  is  true. 

Q.    and  yet  at  the  same  time  it  is  entirely 

possible  that  emulsified  asphalt  in  the  center  of  a 
large  box  of  <^ore  sand  might  last  several  days, 
whereas  that  on  the  surface  might  last  only  several 
hours  before  it  set  up.  A.     That  is  right. 

Q.  Now,  I  am  trying  to  get  some  factor  which 
you  have  used  to  [659]  determine  that  the  working 
life  of  a  core  sand  made  with  Core-Min-Oil  is  less 
than  sufficient  for  foundry  practice.  I  would  like 
to  have  you  give  me  any  help  you  can  on  that.  It 
is  possible  that  I  have  misunderstood  you  and  you 
didn't  mean  any  such  thing,  Mr.  Waller.  If  so, 
correct  me. 

A.  Let's  see.  When  this  sand  is  placed  on  the 
core  maker's  table  accessible  to  his  requirements  to 
fill  his  core  box,  it  is  exposed  to  the  air,  and  my 
observation  was  that  after  exposure  over  average 
conditions — that  is,  average  weather  conditions, 
average  foundry  conditions, — that  this  sand  stock 
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pile,  if  you  choose  to  call  it  that,  had  a  tendency  to 
harden  on  the  surface  which  was  attributable  to  the 
evaporation  of  the  water  and  the  consequent  setting 
up  of  the  asphalt  held  in  suspension  in  the  emulsion. 

Q.  Now,  how  long  a  period  of  time  elapsed  be- 
fore that  hardening  was  percex)tible  ? 

A.  Again,  you  would  say  under  average  condi- 
tions ? 

Q.  Under  the  conditions  that  you  have  de- 
scribed. Let  us  assume  those  conditions  for  this 
discussion.  I  imderstand  that  the  conditions  make 
all  the  difference  in  the  world  on  this. 

A.  I  wouldn't  put  it  in  a  matter  of  hours;  I 
wouldn't  put  it  in  any  period  of  time.  It  hardened 
more  rapidly  than  linseed  oil  mixed  core  sand. 

Q.  But  does  it  harden  objectionably  in  point  of 
working  time? 

A.     Yes,  it  becomes  stickier  when  it  hardens. 

Q.  It  depends  entirely  on  how  soon  after  the 
core  sand  mixed  with  Core-Min-Oil  placed  on  the 
bench  in  the  so-called  stock  jDile  is  used,  as  to 
whether  any  hardening  has  occurred  or  not ;  is  that 
correct?  A.     That  is  right. 

Q.  Now,  the  thing  I  would  like  to  learn,  if  it  is 
possible,  is  [660]  whether  or  not  that  hardening  oc- 
curred in  a  core  sand  made  with  Core-Min-Oil  with 
such  a  time  element  as  to  render  it  disadvantageous 
to  the  core  maker. 

A.     Based  on  the  only  parallel  that  I  have  in  the 
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way  of  observation,   it  has.     The  only  parallel  I 
have  is  the  procedure  at  the  Vulcan  Foundry. 

Q.  If  I  understand  you,  your  observation  was 
that  at  the  Vulcan  Foundry  a  batch  of  core  sand 
mixed  with  linseed  oil  was  made  up  at  the  start 
of  the  day's  work  and  was  drawii  from  for  core 
making  purposes  progressively  during  the  entire 
day  and  was  workable  at  the  end  of  the  day  as  well 
as  at  the  beginning ;  is  that  correct  ? 

A.  That  is  correct ;  possibly  a  longer  period  than 
that. 

Q.  Did  you  ever  observe  Core-Min-Oil  sand 
made  up  under  the  same  conditions'? 

A.     Never. 

Q.  You  don't  know,  then,  whether  or  not  Core- 
Min-Oil  sand  would  in  fact  act  any  differently  over 
a  period  of  a  w^orking  day  than  linseed  oil  core  sand, 
do  you? 

A.  It  would  be  unnecessary  to  go  through  the 
routine  procedure  of  mixing  it  up  if  you  can  prove 
your  point  by  mixing  it  up  in  any  way  you  want  and 
placing  it  on  the  bench.  The  fact  that  it  comes 
through  at  a  different  series  of  operations, — it  is  all 
the  same  when  it  gets  to  the  bench:  If  it  sets  up 
on  the  bench  one  way,  it  will  set  up  on  the  bench 
the  other  way. 

Q.  Your  statement,  then,  is  based  not  upon  ob- 
servation but  upon  conclusion? 

A.     No;  observation,  definitely. 
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Q.  If  I  understood  you  correctly,  Mr.  Waller, 
you  said  a  moment  ago  that  you  had  never  observed 
a  batch  of  Core-Min-Oil  core  sand  made  up  under 
parallel  ^conditions  to  linseed  oil  core  sand 

A.     That  is  right. 

Q.     and  placed  in  the  bin  and  drawn  from 

during  the  course  of  [661]  a  day's  operations  for 
the  making  of  cores?  A.     That  is  right. 

Q.  All  you  have  observed  is  that  if  you  take  a 
quantity  of  Core-Min-Oil  core  sand  and  put  it 
on  the  bench  as  a  stock  pile,  that  sooner  or  later 
that  sand  will  tend  to  set  up  and  become  hard  on 
the  surface,  and,  therefore,  as  you  have  expressed 
it,  unworkable? 

A.  That  is  correct.  I  would  say  there  is  no 
difference  who  mixes  it,  whether  you  mix  it  or  I 
mix  it;  it  is  subject  to  certain  physical  reactions 
in  the  presence  of  air — aeration — and  on  those  fac- 
tors alone  it  must  be  judged:  Its  physical  con- 
stance. 

Q.  Did  you  yourself  ever  observe  a  Cor-Min-Oil 
core  sand  made  up,  placed  on  the  bench,  and  then 
see  it  set  up  in  the  manner  that  you  have  described  ? 

A.     Yes. 

Q.     At  the  Vulcan  Foundry?  A.    Yes. 

Q.  And  how  long  a  period  of  time  elapsed  from 
the  time  that  the  Core-Min-Oil  sand  was  made  until 
that  setting  up  had  taken  place? 

A.     It  might  be  different  according  to  conditions. 
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Q.  I  am  asking  you  now  about  the  time  that 
}  ou  observed. 

A.     You  want  the  time  element  involved? 

Q.     Yes.  A.     Two  hours. 

Q.  At  the  end  of  two  hours,  then,  what  did 
you  observe? 

A.  That  there  was  a  distinct  and  definite  hard- 
ening on  the  surface  of  the  mixed  sand  on  the  core 
maker's  bench. 

Q.  Did  you  sample  the  sand  under  the  surface 
to   determine   if   it   was  workable? 

A.     Oh,  yes. 

Q.  To  what  depth  was  the  sand  hardened  at  the 
end  of  two  hours  ?  Just  the  very  surface  ? 

A.     It  depends  on  what  form  it  took.  [662] 

Q.  I  am  talking  about  this  exact  time  that  you 
observed;  I  want  you  to  describe  it. 

A.  I  wouldn't  be  prepared  to  say  what  depth 
by  measurement,  because  I  never  measured  it. 

Q.  Did  you  ever  break  the  surface  and  see  how 
the  sand  was  under  the  surface?  A.     Yes. 

Q.     You  found  it  workable  under  the  surface? 

A.     Yes,  to  a  certain  degree  of  workability. 

Q.  Did  you  ever  examine  such  a  pile  of  sand  at 
the  end  of,  say,  eight  hours  ?  A.     Yes. 

Q.     And  what  did  you  observe  then? 

A.  There  was  an  increasing  and  progressive 
hardening  throughout  the  mass. 

Q.  At  the  end  of  eight  hours,  to  what  depth 
had  the  hardening  gone? 
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A.     I  liave  never  measured. 

Q.  Well,  can  you  give  us  any  estimate  at  all 
on  the  depth  ? 

A.  No,  for  this  reason:  that  the  sand  must  of 
necessity  be  uniform  in  consistency  in  order  to  make 
a  core.  If  you  have  inconsistent  sand  on  the  top, 
the  core  makers  have  no  more  interest  in  it. 

Q.  Did  you  ever  see  any  attempts  made  to  over- 
come this  tendency  of  the  core  sand  to  set  up  in 
the  presence  of  air? 

A.     Yes;  it  was  covered. 
Q.     With  a  damp  sack? 

A.  Burlap  sack,  possibly  dampened,  I  don't  re- 
call. 

Q.  Did  that  tend  to  overcome  this  problem  that 
you  have  described? 

A.     It  probably  did.   It  did. 

Q.  It  did.  And  I  believe  you  testified,  didn't 
you,  that  it  was  the  practice  to  cover  linseed  oil 
core  sands  with  a  burlap  sack  on  the  bench? 

A.  Not  on  the  bench;  in  the  storage  bin  where 
the  core  makers  had  their  supph^. 

Q.  If  it  is  ever  left  on  the  bench  for  any  great 
lengtli  of  time,  [663]  then  it  is  covered  there  too, 
isn't  it? 

A.  They  only  brought  up  enough  for  their  im- 
mediate use  in  the  making  and  made  repeated 
tri[)s  to  their  source  of  supply,  which  was  adja- 
cent to  them. 
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Q.     At  the  source  of  suppl)^  it  was  covered? 

A.  That  was  the  bin  where  it  was  stored — the 
mixed  sand  was  stored. 

Q.     And  it  was  covered  there? 

A.     It  was  covered  there. 

Q.  Now,  you  have  discussed  four  problems  which 
were  encountered:  CO2  gas;  the  fact  that  you  could 
not  put  the  product  in  a  single  package  or  combina- 
tion carton;  that  the  product  stuck;  and  this  ques- 
tion of  workability.  What  other  difficulties  did  you 
observe  in  connection  with  Core-Min-Oil  as  a  foun- 
dry product  for  the  making  of  cores  % 

A.  There  might  have  been  others,  but  those  four 
were  sufficient  to  create  a  barrier. 

Q.     Do  you  recall  any  others? 

A.  We  couldn't  use  it  in  general  foundry  prac- 
tice. 

Q.     Do  you  recall  any  others,  Mr.  Waller? 

A.  That  is  the  one  I  am  speaking  of:  that  we 
couldn't  use  it  in  general  foundry  practice  on  a 
culmination  of  all   of  these. 

Q.  On  account  of  all  of  these  four  conditions 
you  couldn't  use  it  in  general  foundry  practice; 
is  that  your  testimony? 

A.  Yes;  it  didn't  lend  itself  to  the  use  in  the 
Vulcan  Foundry  at  that  time,  and  the  indirect,  fir- 
ing of  the  ovens  was  another  thing  it  had,  as  we 
discussed  this  morning. 

Q.     That   was  what  we  discussed  this  morning. 

A.     That  was  the  CO2  gas. 
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Q.  They  used  direct  fire  ovens  at  Vulcan,  didn't 
they?  A.     They  used  direct  fire. 

Q.  The  only  thing  I  think  \Ye  have  overlooked 
is — and  I  don't  [664]  know  that  you  have  an  an- 
swer to  this,  but  we  will  see:  Why  couldn't  the 
product  Core-Min-Oil  be  put  up  in  one  package; 
that  is,  the  solution  and  the  asphalt  emulsion  be 
mixed  together  and  shipj)ed  in  that  form? 

A.     I  don't  know;  I  am  not  a  chemist. 

Q.     That  was  a  chemical  problem,  was  it? 

A.  It  would  seem  to  me  that  it  would  fall  in 
that  category. 

Q.  How  do  you  know  that  it  couldn't  be  done? 
You  mdicated  a  few  moments  ago  that  it  couldn't 
be  done.  Now  I  would  like  to  know  w^hy  you  say 
that. 

A.  I  was  informed  that  it  was  attempted  at  Em- 
erj^ville. 

Q.  You  don't  know  that  of  your  own  knowl- 
edge ? 

A.     I  don't  know  about  it  of  my  own  knowledge. 

Q.     Did  you  ever  read  any  reports  on  that? 

A.     If  I  did,  I  don't  recall  them  now. 

Q.  Were  you  ever  present  at  any  discussions 
of  such  a  i3roblem? 

A.     Oh,  yes,  it  was  discussed. 

Q.  As  a  matter  of  fact,  that  problem  was  dis- 
cussed more  or  less  continuall}^  between  yourself, 
Mr.  McSwain  and  others;  isn't  that  true? 
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A.  Mr.  Ruddle  and  Mr.  Peck.  It  was  a  com- 
mon  

Q.  That  was  your  constant  effort,  as  a  matter 
of  fact,  in  the  Shell  Company,  was  to  try  to  find 
some  method  of  marketing  this  product  as  a  sin- 
gle combination;  isn't  that  true? 

Mr.  Aurich:  Just  a  minute.  I  don't  want  to  ob- 
ject to  that  question  as  unfair.  As  far  as  this  wit- 
ness knows, — if  you  want  to  ask  him. 

Mr.  Hackley:     Yes,  as  far  as  you  know. 

A.  As  far  as  I  know,  that  was  one  of  the 
things  that  we  had  to  do. 

Q.     That  was  constantly  before  you'? 

A.     Yes. 

Q.  Now,  you  spoke  here  a  while  ago  when  we 
discussed  this  CO2  gas  problem,  of  the  fact  that 
it  appeared  to  be  solved  by  one  [665]  of  two  meth- 
ods: Either  the  use  of  indirect  fire  oven  such  as 
an  electric  oven  or  a  gas  fire  oven  where  the  flame 
was  not  permitted  to  address  itself  to  the  chamber 
of  the  baking  so  that  the  gases  of  combustion  would 
not  enter  the  presence  of  the  core,  or  by  hooding 
the  cores  in  some  satisfactory  way.  A.     No. 

Q.     And  then  you  added 

A.  No,  excuse  me.  I  did  not  say  that  last  men- 
tioned word.  Hooding  the  cores  was  not  success- 
ful in  a  direct  fired  oven. 

Q.  I  may  have  misunderstood  you.  Would  you 
tell  me  more  about  that.    I  thought  I  understood 
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YOU  this  morning  to   say  that  hooding   the   cores 
did  it. 

A.  I  said  this  morning  that  we  attempted  hood- 
ing \he  cores  in  order  to  exclude  that  gas,  and  in 
some  cases  it  was  successful,  but  in  others  not. 

Q.  You  mean  under  some  methods  of  hooding  it 
worked  and  under  some  methods  of  hooding  it  did 
not? 

A.  In  some  cases  the  hooding  of  the  cores  in  the 
direct  fired  oven  produced  successful  cores  from 
the  standpoint  of  visual  inspection  and  foundry 
classification,   and  in  some   cases  it  did  not. 

Q.  Under  what  circumstances  were  successful 
cores  jjroduced — satisfactory  cores? 

A.     In  the  foundry? 

Q.     Yes,  by  hooding  the  cores. 

A.  In  the  oven  after  the  flame — direct  flame — 
had  been  turned  off  and  the  latent  heat  of  the  oven 
walls  was  utilized  to  bake  the  cores. 

Q.  As  a  matter  of  fact,  under  those  conditions 
you  could  bake  the  core  without  hooding  at  all, 
couldn't  you,  without  CO2? 

A.  Yes;  it  was  unnecessary  to  hood  a  core  under 
those  circumsatnces. 

Q.  Now,  did  you  ever  find  any  method  of  hood- 
ing the  core  in  a  direct  fire  oven  that  produced 
a  satisfactory  core? 

A.  No,  not  that  we  could  repeat  it  with  any 
assurance  of  [^^Q"]  success.  We  did  it  the  same  way 
that  Mr.  Ruddle  had  made  successful  cores  in  a 
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direct  fired  oven  without  any  hood  at  times;  the 
same  thing  was  true  with  us  in  the  hooding. 

Q.  You  spoke  of  a  hood  this  morning  which 
was  put  over  the  core  and  raised  a  small  distance 
from  the  base  so  that  there  was  a  space  under  the 
bottcmi  of  the  hood.  A.     That  is  right. 

Q.  Did  that  operate  to  produce  a  satisfactory 
core  in  a  direct  fire  oven? 

A.     Sometimes   it   did  and  sometimes  it   didn't. 

Q.  Under  apparently  identical  conditions  you 
had  inconsistent  results? 

A.     Under  apparently  identical  conditions. 

Q.  You  got  inconsistent  results  under  appar- 
ently' identical  conditions'?  A.     Yes. 

Q.  Did  you  try  any  other  methods  of  hood- 
ing than  that  one  we  have  just  described? 

A.  No,  1  don't  think  of  any.  Although  ditferent 
mediums  might  have  been  utilized  for  the  hood,  in 
substance  it  was  all  the  same. 

Q.  You  wouldn't  say  that  there  weren't  other 
methods  of  hooding  attempted  which  were  perfectly 
satisfactory,  would  you? 

A.  No  hooding  was  proven  satisfactory  consist- 
ently. 

Q.     So  far  as  you  observed? 

A.     As  far  as  I  observed. 

Q.  Did  you  describe  any  other  method  of  hood- 
ing than  the  one  where  you  raised  the  hood  slightly 
off  the  base  on  which  the  cores  were  resting? 
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A.  Yes.  Once  we  hooded  some  without  raising 
them  from  the  base. 

Q.     What  results  were  obtained  then? 

A.  That  prevented  the  escape  of  moisture  and 
the}^  did  not  bake. 

Q.  You  cured  the  gas  problem  but  you  did  not 
get  a  core  out  of  it;  is  that  it? 

A.     That  is  right. 

Q.  Did  you  ever  observe  any  tests  made  with 
such  a  hood  and  the  hood  punctured  to  permit  the 
escape  of  moisture?  [667] 

A.  We  raised  them  slightly,  as  I  mentioned 
previously,  for  that  purpose,  but  any  degree  of 
raising  or  lowering  was  not  to  my  knowledge  ex- 
perimented with. 

Q.  Did  you  ever  observe  it  where  the  hood  was 
l^unctured  at  or  about  its  top  so  the  moisture  might 
escape  through  a  vent? 

A.  Yes,  the  tin  hoods  were  perforated  on  oc- 
casions for  the  purpose  of  permitting  moisture  to 
escape. 

Q.     What  results  were  obtained  then? 

A.  I  don't  recall  at  the  present  time,  but  if 
it  was  any  good  we  would  have  followed  it. 

Q.  You  assume,  therefore,  because  you  did  not 
follow  it  that  therefore  it  was  not  satisfactory; 
is  that  correct? 

A.  It  isn't  assumption;  it  is  definitely  a  fact 
that  we  would  have  grasped  at  a  method  whereby 
we  could  get  what  we  were  seeking. 
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Q.  In  the  making  of  cores  in  a  gas-free  oven 
what  percentage  of  cores,  if  any,  were  lost  in  the 
baking,  do  you  know'? 

A.     What  do  you  mean  by  "lost"? 

Q.  Failed  to  make  satisfactory  cores.  And  I  am 
referring  to  Core-Min-Oil  cores,  you  understand. 

A.  Providing  the  core  was  correctly  formed  in 
the  core  box,  I  don't  recall  that  we  had  any  fail- 
ures except  those  that  were  taken  out  prior  to  com- 
plete baking. 

Q.  That  was  then  due  to  an  incomplete  bak- 
ing operation  which  was  deliberate  on  the  part, 
I  suppose,  of  the  experimentor ;  is  that  right? 

A.  That  is  right.  But  at  the  same  time,  it  was 
a  failure  of  that  type  of  core  in  an  indirect  oven. 

Q.  What  percentage  of  failures  occur,  if  you 
know,  in  the  manufacture  of  linseed  oil  cores'? 

A.     I  have  no  knowledge  of  that. 

Q.     You  never  made  any  stud}?-'? 

A.  I  never  heard  any  [668]  percentage  ex- 
pressed. 

Q.     You  never  did'? 

A.  No.  You  are  referring,  I  presume,  to  tiie 
baking  of  the  core? 

Q.     Yes.  A.     That   is   right. 

Q.  Now,  did  you  ever  note  any  failure  of  any 
of  the  Core-Min-Oil  cores  once  they  were  baked 
in  the  pioper  manner  as  you  have  described  in 
the  making  of  castings  therefrom? 

A.    Made  in  what  oven  ? 


1014        Lydell  Peck  and  Allan  B.  Ruddle 

Plaintiff's  Exhibit  No.  37— (Continued) 
(Deposition  of  Ai-thur  C.  Waller.) 

Q.     In  a  gas-free  oven. 

A.     I   don't   recall   any. 

Q.  Do  you  know  what  percentage  of  failures 
is  expected  in  normal  foundr}^  practice  in  casting 
on  liuseed  oil  cores'?  A.     No,  I  don't. 

Q.     You  know  that  failures  occur?  A.     Yes. 

Q.  A  rather  substantial  number,  but  you  don't 
know   the   percentage? 

A.     That  is  right. 

Q.  You  know  that  there  is  a  substantial  num- 
ber, however?  A.     Yes,  there  are. 

Q.  Are  you  familiar  with  foundry  equipment, 
either  as  a  result  of  your  inspection  of  foundries 
or  as  a  result  of  your  study  of  the  foundry  art 
when  you  were  assigned  to  this  task,  to  the  extent 
at  least  of  stating  whether  or  not  there  are  any 
foundries  that  employ  gas-free  ovens? 

A.  No,  I  couldn't— I  don't  know  of  any  data 
on  that  fact. 

Q.  You  IcQow  that  gas-free  ovens  are  employed 
in  foundries  ?  A.     Yes,  I  do. 

Q.  And  you  know  that  direct  fire  ovens  are  em- 
ployed in  foundries?  A.     Yes. 

Q.  For  example,  ar6  you  familiar  with  the  fact 
that  the  Chrj^sler  Company  has  a  recently  con- 
structed foimdry,  or  a  large  foundry — I  don't  know 
how  recently  it  was  built — that  cost  some  125  [669] 
million  dollars  which  employed  entirely  gas-free 
electric  ovens?  A.     I  didn't  know  that. 

Q.     Did  you  by  any  chance  read  the  articles  in 
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the  Saturday  Evening  Post  running  here  a  couple 
of  years  ago  dealing  with  the  life  of  Walter  P. 
Chrysler  in  which   such   a  foundry  was   carefully 
described? 

A.  No,  I  never  saw  the  article,  to  mv  recollec- 
tion. 

Q.  You  never  mentioned  that  article  to  any- 
bod}^  or  that  particular  fact  to  anyone? 

A.     I  have  no  recollection  of  it. 

Q.  Do  you  consider  the  Vulcan  or  the  Macau- 
ley  Foundries  to  be  large  foundries  as  foundries 
go?  A.     No,  they  are  small  job  foundries. 

Q.  Are  there  any  large  foundries  as  foundries 
go  on  the  Pacific  Coast,  so  far  as  you  know? 

A.     I  have  never  visited  any. 

Q.  Have  you  ever  visited  any  foundries  at  all 
except  Vulcan  and  Macauley? 

A.  Yes,  I  visited  a  foundry  over  here  on  Mis- 
sion  Street. 

Q.     Kingwell  ? 

A.     I  don't  recall  the  name. 

Q.     With    whom?  A.     Mr.    McSwain. 

Q.     Is  that  the  Pacific  Foundry? 

A.     I  couldn't  say. 

Q.  During  the  time  that  you  were  assigned  ex- 
clusively to  the  problem  of  Core-Min-Oil  you  made 
every  effort,  I  assume,  very  carefully  and  consci- 
entiously to  follow  all  the  work  that  was  being 
done  whei'e  you  were  present  and  to  observe  it  ? 
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A.  I  wouldn't  say  all  the  work  that  was  done. 
I  took  notes. 

Q.  You  took  notes  wherever  you  were  of  what- 
ever was  being  done  in  your  presence? 

A.     Not  always. 

Q.     A  good  proportion  of  the  time? 

A.     Possibly.  [670] 

Q.     What  was  the  nature  of  your  notes? 

A.  They  described  the  work,  the  particular  ex- 
perimental work  that  was  being  undertaken  at  that 
particular  time. 

Q.  Did  you  make  notes  at  the  Vulcan  Foundry 
when  core  mixes  were  being  made  and  cores  were 
being  made  and  castings  were  being  made  from  the 
cores  ? 

A.  Sometimes  I  did  and  sometimes  I  didn't.  It 
wasn't  regular  procedure  on  my  part. 

Q.  There  were  many  occasions  when  you  did 
make  such  notes? 

A.  There  were  a  few  occasions  when  I  did  make 
them. 

Q.  What  did  those  notes  comprise?  Did  you 
make  notes  of  each  step  of  the  procedure  and  the 
quantities  that  were  taken,  the  manner  in  which 
the  mix  was  made,  and  things  of  that  sort? 

A.     They  were  largely  similar  to  Exhibit  1. 

Q.     Substantially  detailed  notes,  in  other  words? 

A.  I  wouldn't  call  that  very  elaborate  notes. 
That  is  a  casual  note. 

Q.     The  other  notes  you  made  were  much  more 
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detailed  than  these  Exhibit  1  notes,  weren't  they? 

A.     Yes,  I  made  notes  more  detailed  than  that. 

Q.  Did  you  make  observations  of  temperature 
at  the  plant  when  experiments  were  being  carried 
on? 

A.  Not  with  instruments.  I  mean  by  that,  I  had 
no   thermometer. 

Q.     Did  you  make  any  note  on  temperature? 

A.  I  would  say  cloudy,  rainy,  clear,  in  generali- 
ties of  that  sort. 

Q.     Hot,  and  not  so  hot,  and  so  forth? 

A.     That  is  right. 

Q.     You  had  no  instruments  available,  I  take  it? 

A.  No,  the  only  thermometers  we  had  were  those 
in  the  electric  oven  over  there. 

Q.     Did  you  make  notes  of  oven  temperatures? 

A.     Of  baking  temperatures?  [671] 

Q.     Yes.  A.     Yes. 

Q.  And  you  made  notes  of  the  time  that  it  took 
to  bake  satisfactory  cores  with  Core-Min-Oil  mixes? 

A.     I  took  notes  of  baking  times. 

Q.  Do  you  recall  how  long  it  took  to  bake  a 
core  for  a  two-inch  Merco  Nordstrom  valve  made 
with   Core-Min-Oil? 

A.  In  v\'hat?  In  the  electric  oven  or  in  the  gas- 
fired  oven? 

Q.     Let  us  take  in  an   indirect  fire  oven. 

A.  All  right.  No,  I  couldn't — I  took  notes,  but 
I  couldn't  tell  you  now. 
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Q.  Did  you  ever  observe  linseed  oil  cores  bake 
in  an  indirect  fire  oven? 

A.     I  think  I  have. 

Q.  Did  you  ever  observe  the  comparative  bak- 
ing times  of  like  linseed  oil  cores  as  against  like 
Core-Min-Oil  cores'?  A.     Yes,  I  did. 

Q.     What  were  the  relative   comparisons? 

A.     I  don't  recall. 

Q.     Well,   which   one   took  the   longer  to   bake? 

A.     I  don't  recall  at  the  present  time. 

Q.  You  have  no  recollection  on  that,  Mr.  Wal- 
ler? 

A.  I  think  on  thin  cores  there  was  a  difference. 
The  ratio  was  not  the  same.  As  the  size  of  the 
diameter  of  the  volume  of  the  core  increased,  the 
time  was  not  in  direct  proportion,  as  I  recall  it. 

Q.  The  time  element  came  closer  and  closer  to- 
gether ? 

A.  There  was  a  difference.  AYhat  would  be  true 
in  the  case  of  a  two-inch  core  would  not  neces- 
sarily be  true  of  twice  that  dimension,  a  four- 
inch  core. 

Q.  However,  in  any  case  it  is  true,  is  it  not,  that 
the  Core-Min-Oil  core  baked  faster  than  the  lin- 
seed oil  core? 

A.  I  couldn't  say  from  my  own  knowledge  that 
such  is  the  case.  [672]  If  you  want  me  to  guess, 
I  would  say  Yes,  we  did  find  differences  in  favor  of 
the  Core-Min-Oil  small  baked  cores  as  far  as  the 
time  element  was  concerned. 
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Q.  And  that  difference,  as  I  understand  you, 
got  progressively  less  as  the  size  of  core  increased? 

A.     That  is  right. 

Q.  Did  you  ever  reach  a  point,  as  you  remember 
it,  where  the  baking  time  of  the  Core-Min-Oil  core 
was  greater  than  the  linseed  oil  core? 

A.  My  work  did  not  carr}^  through  to  the  ex- 
perimentation with  various  sized  cores  in  the  ))ak- 
ing. 

Q.  You  have  described  the  fact  that  you  took 
notes.  I  understand  you  took  notes  out  at  the  Vul- 
can Foundry?  A.     That  is  right. 

Q.  You  took  notes  up  at  Martinez,  I  suppose, 
at  least  on  some  occasions? 

A.  Most  of  the  notes  were  recorded  by  the  staff 
there,  though  I  may  have  at  that  time  made  notes 
myself. 

Q.  I  suppose  you  took  notes  out  at  the  Macau- 
ley  Foundry? 

A.  No,  I  don't  recall  making  any  notes  there, 
unless  it  was  to  simply  familiarize  myself  with 
foundry  terminology. 

Q.  Did  you  make  any  notes  at  any  of  the  con- 
ferences at  which  Mr.  Ruddle  or  Mr.  Peck  were 
present  ? 

A.  No,  I  don't  recall  making  any  notes  of  con- 
versations or  at  meetings. 

Q.  Do  you  remember  making  any  notes  of  aii}' 
conferences  of  any  kind  relating  to  Core-Min-Oil  ? 

A.     No. 
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Q.  Did  you  prepare  any  confirming  memoranda 
on  your  conferences  with  Mr.  McSwain,  Mr.  Spots- 
wood,  Dr.  Tuenunler  or  anybody  else  at  any  time? 

A.     No. 

Q.  Do  you  recall  any  reports  to  an3^one  in  con- 
ngletion  with  the  work  that  you  were  carrying  on 
in  connection  with  Core-Min-Oil? 

A.  This  Exhibit  No.  2  is  the  only  one  that  I 
can  recall  now  of  having  made.  [673] 

Q.  Do  I  understand  that  all  of  your  other  re- 
ports were  oral?  A.     That  is  right. 

Q.     To  whom? 

A.     Mr.  McSwain  or  Mr.  Harsch. 

Q.     Anj^one  else? 

A.     I  didn't  report  to  anybody  else. 

Q.  Did  you  ever  discuss  Core-Min-Oil  with  any 
member  of  the  patent  department  of  the  Shell  Oil 
Company  ?  A.     No. 

Q.     Mr.  Gratama? 

A.  I  don't  recall  it.  I  know  Mr.  Gratama,  but 
I  don't  recall  discussing  this  with  him. 

Q.     Mr.    Zublin?  A.     No. 

Q.     Mr.  Burch?  A.     No. 

Q.  Outside  of  discussing  Core-Min-Oil  with  Mr. 
Harsch,  Mr.  McSwain,  Mr.  Spotswood,  Dr.  Tuemm- 
ler,  and  possibly  some  of  Mr.  Spotswood 's  assist- 
ants up  at  Martinez,  did  you  discuss  Core-Min-Oil 
with  any  other  employee  of  the  Shell  Oil  Company 
at  any  time? 
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A.  It  might  have  been  so.  There  are  a  lot  of 
employees  there. 

Q.  I  will  stipulate  to  that.  Do  you  have  any  spe- 
cific conversations  in  mind?  A.     No. 

Q.     Anj^one  specifically  that  you  talked  to? 

A.  No,  whatever  it  would  be  would  be  in  the  na- 
ture of  casual  conversation. 

Q.  What  became  of  these  notes  that  you  have 
described  after  you  made  them,   Mr.   Waller? 

A.  When  I  left  for  Seattle  in  the  fall  of  1938 
they  were  thrown  out  along  with  other  cleaning 
out  of  my  desk,  as  they  appeared  to  have  no  fur- 
ther value  to  me. 

Q.     Thrown  out  where? 

A.     Destroyed — scrap  basket. 

Q.     Thrown  in  the  waste  basket? 

A.     That  is   correct. 

Q.     All  of  your  notes? 

A.  What  I  hadn't  thrown  away  previously. 
Sometimes  I  kept  those  notes  for  only  a  little  while, 
and  they  had  no  more  significance  and  I  cast  them 
out.    I  didn't  keep  them  all  until  one  time.  [674] 

Q.  Then  I  understand  that  you  threw  away  all 
of  the  notes  you  ever  made  in  connection  with  Core- 
Min-Oil  exhibit — Exhibit  1  and  Exhibit  2  which  you 
have  produced  here  today? 

A.     That  is  all  I  know  of  that  remain. 

Q.  Do  you  remember  throwing  away  all  the 
others  but  those  two  ?  A.I  just  said  I  did. 
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Q.  Where  did  you  get  these  notes,  Exhibits 
1  and  2?  A.     Where  did  I  get  these? 

Q.  Yes,  today.  How  did  you  happen  to  get  them 
here  today? 

A.     You  pushed  them  across  to  me. 

Q.     Your  counsel  handed  them  to  me. 

Mr.  Hackley:  If  you  want  to  make  a  statement 
on  that,  Mr.  Aurich,  proceed. 

Mr.  Aurich:  I  only  wanted  to  make  this  obser- 
vation, Mr.  Hackley;  that  these  two  notes,  Exhibits 
1  and  2,  were  obtained  from  the  files  of  the  Shell 
Company  here  in  San  Francisco,  and  these  two 
notes  were  not  in  Mr.  Waller's  possession,  and  he 
didn't  bring  them,  incidentally. 

Mr.  Hackley :  That  is  what  I  understood.  As  a 
matter  of  fact,  you  showed  me  both  sets  of  notes, 
but  inasmuch  as  it  was  a  month  or  more  ago 

Mr.  Aurich :     That  is  right. 

The  Witness:  I'm  sorry;  I  misunderstood  your 
question. 

Mr.  Hackley:     That  is  all  right. 

Mr.  Aurich:  Incidentally,  Mr.  Hackley,  I  be- 
lieve it  was  Mr.  Harsch — I  am  not  positive  about 
this — asked  me  to  be  sure  that  Mr.  Waller  was  ad- 
vised to  look  for  whatever  notes  he  may  have  in 
Seattle. 

Mr.  Hackley:     Yes. 
.    Mr.   Aurich :     And  you  can   question  him  about 
that  if  you  want.  [675] 

Mr.  Hackley :     I  was  going  to. 
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Mr.  Aurieh :  I  understand  that  a  letter  was  sent 
to  him  telling  him  specifically  to  look  for  any  notes 
he  may  have,  and  that  he  has  informed  me  that 
such  a  search  has  been  made  and  he  has  been  un- 
able to  find  any. 

Mr.  Hackley :  Q.  In  addition  to  the  notes  which 
you  have  described,  Mr.  Waller, — and  which  were 
kept  more  or  less  in  your  desk,  I  take  it,  at  your 
office,  while  you  were  in  the  San  Francisco  divi- 
sion,— did  you  keep  a  separate  notebook  or  note- 
books which  you  kept  as  your  personal  property 
either  at  your  home  or  elsewhere? 

A.     No,  I  have  no  such  record. 

Q.  You  never  said  to  Mr.  Peck  or  Mr.  Ruddle 
that  you  were  keeping  a  separate  notebook  on  this 
whole  transaction?  A.     No. 

Q.     And  you  never  kept  such  a  notebook? 

A.     I  never  kept  such  a  notebook. 

Q.  Did  you  ever  take  any  of  the  notes  relating 
to  this  CoreMin-Oil  subject  to  Seattle? 

A.     Not  to  my  recollection. 

Q.  Did  you  make  any  search  for  any  notes  or 
records,  memoranda  of  any  kind,  relating  to  Core- 
Min-Oil in  your  files  at  Seattle  or  in  your  home  at 
Seattle  before  you  came  here  today? 

A.  Yes,  I  did.  I  have  a  folder  marked  ''Core- 
Min-Oil" in  my  desk,  and  I  looked  through  that  to 
be  certain,  in  response  to  the  request  in  the  letter, 
to  see  if  there  was  anything  there  that  could  be 
classed  as  data  or  notes.    There  was  nothing. 
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Q.     Where  is  that  file? 

A,     That  is  in  my  desk  at  Seattle. 

Q.     Why  didn't  you  bring  it  here  today? 

A.  It  has  no  bearing  whatever;  it  consists  of 
photostated  articles  on  foundry  procedure  from 
magazines;  no  notes  whatever. 

Q.  What  was  the  history  of  those  photostatic 
articles'?  Were  those  things  that  you  accumulated 
during  the  time  that  you  were  [676]  working  on 
Core-Min-Oil  ? 

A.  They  were  articles  that  I  wanted  to  familiar- 
ize myself  with  as  a  means  of  learning  something 
more  about  foundry  procedure.  I  believe  that  the 
photostats  were  made  at  the  company  office. 

Q.  Back  in  the  period  when  you  were  working 
on  Core-Min-Oil? 

A.  Either  that,  or  else  Mr.  Peck  or  Mr.  Ruddle 
gave  us  some  articles — printed  articles — on  foundry 
procedure.  [677] 

Q.  Going  back  to  the  question  of  the  work  there 
at  Macauley's,  do  you  remember  that  when  you  went 
over  there  the  first  time  that  Mr.  Ruddle  and  the" 
core  maker  there  made  up  a  batch  of  core  sand 
using  Core-Min-Oil,  or  what  Mr.  Ruddle  said  was 
Core-Min-Oil ;  that  some  cores  were  made  out  of 
that,  some  castings  were  poured;  after  the  cores 
were  baked  that  very  first  time  that  the  next  day 
you  went  back  and  examined  the  castings  made  with 
those  cores? 

A.     No,  that  isn't  my  recollection.    I  was  so  new, 
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so  unversed  in  anj^thing  pertaining  to  any  foundry, 
that  the  significance  of  who  made  what  and  what  it 
was  made  of  was  utterly  lost  to  me. 

Q.  That  might  have  occurred,  then,  and  it  might 
have  been  lost  on  you;  is  that  right? 

A.     It  might  have,  very  easily. 

Q.     You  wouldn't  say  that  it  hadn't  happened? 

[679] 

A.  No,  I  wouldn't.  I  don't  recall  any  contin- 
uity to  it. 

Q.  Do  you  remember  meeting,  along  with  Mr. 
Ruddle  and  Mr.  McSwain  and  perhaps  others,  meet- 
ing Mr.  Spotswood  at  the  Macauley  Foundry  ? 

A.     At  that  first  trip? 

Q.     No,  one  of  those  early  occasions. 

A.  It  is  possible.  It  has  no  significance  that 
stamps  it  in  my  memory — in  my  recollection. 

Q.  The  first  time  you  definitely  remember  Mr. 
Spotswood  was  when  you  went  up  to  Martinez;  is 
that  correct?  A.     That  is  right. 

Q.  But  you  wouldn't  exclude  the  possibility  that 
Mr.  Spotswood  met  you  and  others  down  at  the 
Macauley  Foundry? 

A.  Let  me  set  something  straight  there.  That 
wasn't  my  first  meeting  with  Mr.  Spotswood.  I 
knew  him  as  a  m.ember  of  the  organization  before 
that. 

Q.     I  mean  in  connection  with  Core-Min-Oil. 

A.  That  is  right.  At  Martinez  is  where  I  first 
had  anything  to  do  with  him  regarding  Core-Min. 
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Q.  It  is  possible  that  you  did  meet  him  at  the 
Macauley  Foundry  even  before  you  met  him  at 
Martinez  in  connection  with  Core-Min-Oil  .^ 

A.     It  is  a  physical  possibility. 

Q.     You  just  don't  have  any  recollection  of  it? 

A.     No,  I  have  no  recollection  of  it. 

Q.  Do  you  remember  telling  Mr.  Ruddle  that 
the  foundrymen  at  the  Vulcan  Foundry  had  told 
you  that  the  loss  of  castings  with  linseed  oil  ran 
as  high  as  twenty-five  and  thirty  per  cent,  or  as  a 
matter  of  fact,  ran  in  the  neighborhood  of  twenty- 
five  and  thirty  per  cent? 

A.  No,  I  don't  recall  that  specifically  there.  It 
might  have  been  a  certain  time  on  a  certain  job 
where  they  had  a  high  loss  which  was  repeated  to 
me  and  I  [680]  in  turn  repeated  it  to  Mr.  Ruddle, 
but  I  don't  recall  it.  That  was  something  that  was 
very  much  talked  about  but  had  very  little  substan- 
tiation: the  percentage  of  lost  castings. 

Q.  Scientificall}^  you  never  m.ade  any  determi- 
nation of  exact  percentages  of  losses? 

A.     No. 

Q.  Althougli  the  core  men  in  the  Vulcan  Foun- 
dry reported  that  casting  loss  with  linseed  oil  cores 
was  a  regular  occurrence? 

A.  No,  I  wouldn't  say  that  the  core  men  did.  It 
was  more  likely  the  pouring  men. 

Q.  I  should  say  pouring  men.  I  am  probably 
Tising  the  wrong  term  there.  They  did  indicate  to 
you 
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A.  They  didn't  have  to  tell  you;  all  you  had  to 
do  was  to  walk  around  the  foimdry  and  see  the  dis- 
carded castings  which  went  back  to  the  furnace  for 
breaking  up  and  remelting — defectives. 

Q.  Do  you  remember  ever  saying  in  substance 
to  Mr.  Ruddle  here  that  you  personally  were  very 
proud  to  be  associated  with  him  in  the  development 
of  Core-Min-Oil ;  that  you  felt  it  might  revolution- 
ize the  whole  foundry  industry — words  to  that 
effect? 

A.  No,  I  don't  recall  specifically  that  statement. 
I  was  interested  in  m}^  work.  It  had  a  goal  ahead 
of  it  which  was  an  incentive,  and,  frankly,  I  was 
always  interested  in  it — in  the  possibilities.  I  don't 
recall  making  specific  mention  of  that  to  Mr. 
Ruddle. 

Q.  Do  you  remember  stating  to  Mr.  Ruddle, — 
and  perhaps  to  Mr.  Peck  as  well — after  the  cause 
of  softening  of  the  cores  in  the  presence  of  CO2  gas 
had  been  isolated,  that  Core-Min-Oil  was  now  ready 
for  the  market  ? 

A.     No,  I  don't  recall  saying  that. 

Q.  Do  you  remember  stating  to  Mr.  Ruddle  that 
Harry  Leas  at  the  Vulcan  Foundry  had  asked  you 
when  he  could  get  a  shipment  [681]  of  Core-Min-Oil 
for  commercial  use  in  the  foundry '? 

A.  I  remember  that  subject  was  brought  U]).  I 
recall  that  that  subject  was  brought  up  at  some  time 
and  discussion  was  entered  into  as  to  the  possibili- 
ties  of  supplying  that   medium,   but   it   was  non- 
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conclusive;  it  wasn't  anything  more  than  an  effort 
to  find  out   if   such-and-such  a   thing   arrived   we 
could  expect  to  get  this  material  in  quantity. 

Q.     And  what  was  the  conclusion? 

A.     The  "if"? 

Q.     What  was  the  conclusion? 

A.  The  conclusion,  as  far  as  I  recall,  was  that 
we  had  to  get  over  our  obstacles  first  in  experimen- 
tation before  we  could  think  of  anything  in  the  way 
of  volume. 

Q.  This  was  after  you  had  overcome  the  CO2 
gas  problem,  wasn't  it? 

A.  Yes,  we  didn't  enter  into  any  discussions 
prior  to  that. 

Q.  Then  the  obstacles  you  had  in  mind  were 
getting  the  product  into  one  package,  dealing  with 
this  sticking  in  the  core  box,  and  the  question  of 
working  life ;  is  that  correct  ? 

A.  Those  were  the  remaining  obstacles  that  ap- 
parently were  in  the  way. 

Q.  Do  you  remember  Harry  Leas  asking  you 
when  the  Vulcan  Foundry  could  get  a  shipment  of 
Core-Min-Oil  for  use? 

A.  No,  I  don't  recall  that  he  ever  asked  me  that 
question. 

Q.  Do  you  remember  any  such  discussion  with 
him  ? 

A.  It  makes  no  definite  impression  on  my  mind 
at  the  present  time.  That  might  easily  have  been 
entered  into  in  a  casual  way. 
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Q.  Do  you  have  any  recollection  of  an  applica- 
tion for  patent  which  was  ultimately  filed  in  the 
name  of  Mr.  Ruddle  and  Mr.  Spotswood  relating  to 
the  subject  of  Core-Min-Oil ?  A.     Generally? 

Q.     Yes.  A.     No,  I  never  heard  of  it.  [682] 

Q.  Do  you  ever  recall  any  discussion  of  any 
application  for  patent  relating  to  a  core  oil  made  in 
the  name  of  Mr.  Spotswood? 

A.  Yes,  Mr.  Ruddle  repeatedly  made  mention  of 
patents  pending,  I  believe  in  the  earlier  days  of 
our  association,  and  I  recall  that  he  told  me  at  one 
time  later  that  in  some  way  it  had  become  finalized : 
either  a  patent  had  been  granted  or  he  had  assur- 
ance that  it  would  be  granted.  That  is  as  far  as  I 
recall  patent  matters. 

Q.  Do  you  remember  anything  about  an  appli- 
cation for  patent  involving  Mr.  Spotswood  and 
Core-Min-Oil  or  anything  related  to  Core-Min-Oil  ? 

A.     Only  vaguely;  nothing  specific  or  definite. 

Q.     What  do  you  remember? 

A.  As  I  recall  it,  Spotswood  was  isolated  as  the 
individual  who  had  determined  the  presence  of  CO2 
being  detrimental,  and  in  some  way,  the  exact  de- 
tails of  which  I  do  not  recall,  if  I  ever  knew 
definitely,  I  recall  his  name  being  mentioned  some 
way  with  a  patent.    By  whom  I  do  not  remember. 

Q.  Do  you  remember  that  the  Shell  Oil  Com- 
pany was  proposing  to  file  an  application  on  that 
in  the  name  of  Mr.  Spotswood  alone  or  in  the  name 
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of   Mr.   Ruddle   and   Mr.    Spotswood   as   joint   in- 
ventors— anything  in  that  connection? 

A.     No,  I  don't  know  of  that. 

Q.  Do  you  remember  any  discussions  with  Mr. 
Ruddle  about  the  fact  that  the  Shell  Oil  Company 
was  demanding  that  Mr.  Ruddle,  that  he  make  an 
assignment  of  such  an  application  to  the  company  ? 

A.     An  assignment? 

Q.     Yes.  A.     Wliat  kind  of  assignment? 

Q.     An  assignment  of  the  application  for  patent. 

A.     No,  I  don't  recall  that.  [683] 

Q.     You  have  no  recollection? 

A.     I  had  nothing  to  do  with  the  patent  ? 

Q.  You  don't  remember  any  discussion  with  Mr. 
Ruddle  relating  to  such  subject? 

A.  Not  specifically.  I  have  had  many  discus- 
sions with  Mr.  Ruddle,  many  conversations  back 
and  forth  from  the  foundry.  These  things  might 
easily  have  been  touched  upon,  but  in  no  wise  are 
they  implanted  in  my  mind. 

Q.  At  the  time  this  subject  of  an  application 
for  Spotswood  was  being  considered,  do  you  remem- 
ber Mr.  Ruddle  and  Mr.  Peck  protested  to  you,  and 
in  your  presence  to  Mr.  McSwain,  about  the  fact 
that  that  was  their  property  under  the  contract  be- 
tween Shell  Oil  Company  and  themselves  and  that 
they  didn't  intend  to  be  beaten  out  of  that  applica- 
tion? A.     No,  I  do  not. 

Q.  Or  that  they  didn't  intend  to  be  denied  the 
right  to  enjoy  \he:  invention? 
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A.     I  don't  remember  any  such  conversation. 

Q.  Do  you  remember  in  that  connection  that  Mr. 
McSwain  said  to  you,  or  at  least  that  you  said  to 
Mr.  Peck  and  Mr.  Ruddle  that  Mr.  McSwain  had 
told  you,  in  substance:  "I  have  known  Peck  and 
Ruddle  all  their  lives  and  their  parents  too,  and  if 
they  are  mistreated  like  this,  I  would  never  get 
over  it"?  A.     Never. 

Q.  You  never  made  any  statement  to  Mr.  Ruddle 
or  to  Mr.  Peck  to  that  effect? 

A.  Never  heard  any  such  statement  directly  or 
indirectly. 

Q.  Do  you  ever  remember  making  any  solubility 
tests  in  your  own  office  relating  to  Core-Min-Oil  or 
cores  made  with  Core-Min-Oil? 

A.     Did  I  personally? 

Q.     Yes.  A.     Yes. 

Q.  Will  you  describe  what  you  did  there,  Mr. 
Waller? 

A.  I  took  a  small  bottle  of  Mr.  Ruddle's  Solu- 
tion which  contained  [684]  no  emulsified  asphalt; 
put  it  in  a  small  tin  like  the  lid  of  a  jelly  can  or 
something  of  that  nature  to  a  depth  of  about  an 
eighth  to  a  sixteenth  of  an  inch. 

Q.  A  shallow  container,  and  a  very  shallow 
depth  ? 

A.  A  shallow  container,  with  a  very  small 
amount  to  completely  cover  the  bottom.  That  I 
placed  upon  a  steam  radiator  in  my  office  and  left 
it  there  until  it  had   evaporated — that   is,   all  the 
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liquid  portion  had  become  volatilized.  There  re- 
mained then  on  the  bottom  a  whitish  opalescent 
deposit,  which  subsequently  broke  up,  curling  at  the 
edges  slightly  into  pieces  about  as  big  as  a  penny  or 
smaller.  I  gathered  these  pieces  and  put  them  into 
a  bottle  containing  ordinary  tap  water  and  corked 
the  bottle,  but  they  did  change  their  form. 

Q.     They  did  not  go  back  into  solution  % 

A.     No. 

Q.     What  was  the  purpose  of  those  tests  % 

A.     Curiosity. 

Q.     Did  you  learn  anything  from  the  tests  ? 

A.  Mr.  Peck  had  shown  me  a  roof  treated  with 
this  solution,  and  I  naturally  wondered  why  it  had 
not  washed  off.  Therefore,  I  was  conducting  this 
experiment  to  parallel  as  nearly  as  I  could  a  ques- 
tion that  arose  in  my  mind. 

Q.  Do  you  remember  personally  making  any 
tests  by  submerging  Core-Min-Oil  cores  in  water 
for  substantial  periods  of  time  ? 

A.  I  personally  did  not  make  any  such  experi- 
ments, though  I  believe  there  were  some  undertaken. 

Q.     Did  you  observe  those  experiments'? 

A.  No,  I  know  of  them  only  by  inference  or  by 
reference  of  somebody  else  who  had  more  informa- 
tion than  I  had. 

Q.     You  made  no  observations  of  any  such  tests? 

A.     No. 

Q.     Who  made  the  tests  that  you  refer  to? 

A.     I   will   amend  that   by   saying   that   certain 
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cores  or  portions  [685]  of  cores  were  thrown  out 
of  the  Vulcan  Foundry  —  Core-Min  cores  —  and 
thrown  into  a  ditch  which  contained  a  small  amount 
of  water,  and  that  we  noticed — I  noticed  that  they 
were  still  intact  a  considerable  period  later  on.  That 
is  the  only  actual  experience  that  I  can  think  of  as 
far  as  my  knowledge  of  putting  those  cores  in  water 
was  concerned. 

Q.  What  was  the  result  or  effect  on  tlie  cores  in 
putting  them  in  the  water? 

A.  I  don't  recall  that  we  went  down  into  the 
ditch  and  got  them  out. 

Q.     Oh,  you  don't? 

A.     I  just  noticed  them  there. 

Q.  You  would  say  positively  you  never  made  any 
tests  by  taking  a  bucket  of  water  or  anything  of 
that  .sort  and  submerging  cores  made  witli  Core- 
Min-Oil  in  that  water,  observing  them  over  a  period 
of  time  and  observing  that  they  failed  to  deteriorate 
in  the  presence  of  the  water? 

A.     I  cannot  recall  it  at  the  present  time. 

Q.  Do  you  remember  making  any  such  tests  with 
cores  made  with  sodium  silicate  and  asphalt  emul- 
sion alone?  A.     Submerging  in  water? 

Q.     Yes.  A.     No,  I  don't  recall  any. 

Q.  Do  you  recall  making  any  tests  with  a  core 
oil  made  with  sodium  silicate  and  asphalt  emulsion 
only,  and  of  course  sand  added  to  make  cores  ? 

A.     I  think  such  a  test  was  made,  though  I  don't 
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recall  at  this  time  specifically  how  it  came  about, 
nor  what  result  was  finalized  on  it. 

Q.  I  am  not  referring  only  to  submergence  tests, 
but  any  kind  of  tests  made  with  such  cores. 

A.  Then  that  answer  goes  the  same  way :  I  don 't 
recall. 

Q.  You  think  it  might  have  occurred  but  you 
have  no  recollection  of  it  ? 

A.     I  have  no  defiinite  recollection  of  it.  [686] 

Mr.  Hackley:  We  will  take  a  recess  for  about  a 
minute.  I  want  to  talk  to  Mr.  Peck  and  Mr. 
Ruddle. 

(Short  recess  taken.) 

Mr.  Hackley:  Q.  Wliere  were  you  on  Novem- 
ber 10  of  this  year? 

A.     Creston,  British  Columbia. 

Q.  Did  you  receive  a  letter  advising  you  that 
the  peojile  whom  I  represent,  Peck  and  Ruddle,  in 
this  case,  wanted  to  take  your  deposition  in  this  case 
at  or  about  that  time  ?  A.     Yes,  I  did. 

Q.     From  whom? 

A.  From  the  secretary  to  the  division  manager 
in  Seattle. 

Q.     AYliat  did  that  letter  tell  you? 

A.  It  said  that  my — I  will  have  to  contradict 
myself.  I  did  not  receive  that  letter  at  that  time. 
I  received  an  air  mail  letter  there  to  be  sure,  but  it 
had  nothing  to  do  with  this  case.  It  was  from  Mr. 
McSwain  about  a  matter  in  Alaska.  I  did  not  re- 
ceive any  letter  at  that  time  from  anybody  in  our 
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organization  other  than  Mr.  McSwain  as  mentioned. 

Q.  When  did  you  first  receive  any  communica- 
tion from  anyone  relating  to  this  case  and  to  your 
giving  any  testimony  here  ? 

A.  When  Mr.  Aurich  called  me  in  Vancouver, 
British  Columbia. 

Q.     What  date  was  that? 

A.  It  was  a  week  ago  Saturday;  I  think  it  is 
the  14th. 

Mr.  Aurich:  November  15 — Saturday,  Novem- 
ber 15. 

Mr.  Hackley:     That  is  correct. 

The  Witness:  That  is  right.  Then  that  date  is 
correct. 

Mr.  Hackley:  Q.  Did  Mr.  Aurich  advise  you 
that  I  was  attempting  to  get  hold  of  you  to  testify 
here  or  to  give  your  deposition  in  this  case  ? 

A.     He  said  yes,  that  I  was  likely  to  be  called. 

Q.     And  what  did  you  tell  him? 

A.  He  asked  me  what  my  [687]  movements  were 
going  to  be. 

Q.     What  did  you  tell  him? 

A.  I  told  him  that  I  was  going  to  carry  out  my 
regular  work,  which  would  take  me  into  Eastern 
Washington  around  Wenatchee  and  Spokane. 

Q.  Did  you  tell  him  when  you  were  next  going 
to  be  in  Seattle? 

A.     I  told  him  I  was  taking  the  plane  that  day. 

Q.     From  Vancouver? 

A.     From  Vancouver  to  Seattle. 
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Q.  And  how  long  were  you  going  to  remain  in 
Seattle,  did  you  tell  him? 

A.  I  told  him  that  I  had  this  appointment  at 
Wenatchee  and  was  going  to  leave  shortly  after  my 
arrival,  which  would  be  over  Sunday — would  leave 
for  the  East. 

Q.     Leave  the  16th,  Sunday  *? 

A.  No,  I  wouldn't  leave  on  a  Sunday;  I  was 
planning  to  leave  on  a  Monday. 

Q.     The  17th? 

A.     The  following  Monday,  yes. 

Q.     On  the  17th? 

A.  Getting  home  on  a  Saturday  and  leaving  on 
the  following  Monday  was  vcvy  plan. 

Q.  That  would  be  the  17th  of  November  (ex- 
hibiting calendar  to  witness)  ? 

Mr.  Aurich:     Yes. 

A.     That  is  correct. 

Mr.  Hackley:  Q.  I  don't  want  to  put  dates  in 
your  mouth ;  if  there  is  any  doubt  about  it,  we  can 
check  it,  but  it  is  the  17th.  You  told  Mr.  Aurich 
you  were  going  to  leave  on  the  17th  ? 

A.  For  eastern  Washington,  after  I  got  to 
Seattle.     That  was  my  plan. 

Q.     For  Spokane? 

A.     Wenatchee  first  and  then  Spokane. 

Q.  Did  3^ou  tell  him  where  you  were  going  to  be 
during  the  rest  of  the  week  of  the  17th  ? 

A.  I  told  him  I  would  probably  be  in  Eastern 
Washington. 
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Q.  And  did  he  ask  you  where  you  were  goiiu';  to 
be  on  the  24th  and  [688]  25th— today  and  to- 
morrow? A.     No,  I  don't  recall  that  he  did. 

Q.     Did  you  tell  him*? 

A.  I  told  him  I  was  going  to  be  in  Eastern 
Washington,  but  my  plans  were  not  made  so  far 
ahead  that  I  could  say  a  week  ahead  where  I  was 
going  to  be. 

Q.  Did  Mr.  Aurich  tell  you  that  I  wanted  to  take 
your  deposition  in  Seattle  on  the  24th  or  25th  or 
even  on  the  22nd? 

A.  No,  he  didn't  tell  me  that,  any  dates  that 
anybody  wanted  to  take  a  deposition  from  me. 

Q.  He  did  not?  When  did  you  first  learn  that  a 
notice  had  been  given  to  take  your  deposition  in 
Seattle  for,  say,  the  24th? 

A.  I  think  that  I  received  a  letter  from  the  sec- 
retary of  the — I  can't  recall  even  as  short  a  time 
ago  as  that.  There  was  some  word  that  I  would 
have  to  go — to  come  here  for  the  24th  and  25th,  and 
I  forget  now  just  exactly  what  means  that  was.  I 
think  Mr.  Brewer  wrote  a  letter. 

Q.     Who  is  Mr.  Brewer? 

A.     One  of  the  legal  department  of  the  Shell. 

Q.     In  San  Francisco?  A.     Yes. 

Q.     He  wrote  a  letter  to  you? 

A.  No,  to  Mr.  Rafael,  division  manager  at 
Seattle. 

Q.  What  did  he  say  in  that  letter  about  your 
appearing  for  deposition? 
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A.     Just  that  my  presence  would  ])e  required. 

Q.     Here,  on  the  24th  or  25th'?  A.     Yes. 

Q.     When  did  you  come  down  here? 

A.  I  came  down  Sunday.  I  got  here  Sunday 
afternoon. 

Q.     What  time  did  you  leave  Seattle  on  Sunday  % 

A.     One  o'clock. 

Q.     By  train  or  plane? 

A.     By  train.     One  p.  m. 

Q.  You  were  at  home  all  day  Sunday,  the  16th 
of  November,  weren't  you?  A.     I  was.  [689] 

Q.     At  your  home  in  Seattle?  A.     I  was. 

Q.  You  knew  that  a  notice  had  been  given  to  take 
your  deposition,  did  you? 

A.     No,  I  knew  I  was  to  be  served. 

Q.  You  knev/  that  process  was  issued  and  out 
for  you  ? 

Mr.  Aurich:  Just  a  minute.  I  don't  want  to  in- 
terrupt this  or  interfere.  I  don't  think  that  that  is 
a  fair  statement;  I  don't  think  the  witness  knew 
that  any  process  had  been  out  at  all. 

Mr.  Hackley:  He  said  he  knew  he  was  to  be 
served. 

Mr.  Aurich :  But  he  did  not  know  that  process 
was  out.     Will  you  ask  him  if  he  knew  that? 

Mr.  Hackley:  Q.  How  did  you  know  you  were 
to  be  served?  A.     Mr.  Aurich  told  me. 

Q.     On  what  date? 

A.     When  he  phoned  me  in  Vancouver,  B.  C. 

Q.     On  what  date?  A.     On  Saturday. 
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Q.     On  Saturday,  the  15th? 

A.     Saturday,  the  15th. 

Q.  What  did  he  tell  you  with  reference  to  serv- 
ice? 

A.  He  simply  told  me  that  I  was  liable  to  be 
served  and  wanted  to  know^  what  my  plans  were. 

Q.  What  did  he  tell  you  about  service?  Any- 
thing? A.     He  did  not  tell  me  to  do  anything. 

Q.  Why  did  you  dodge  service  of  the  subpoena 
in  Seattle  on  Sunday,  the  16th? 

A.  I  had  no  way  of  communicating  with  my  su- 
periors to  know  wiiat  they  wanted  me  to  do. 

Q.  Do  you  understand  that  you  are  entitled  to 
dodge  service  of  a  subpoena  simply  because  your 
superiors  may  not  want  you  served? 

A.  I  did  not  want  to  have  my  plans  broken  into 
unless  it  was  necessary,  and  wanted  to  seek  the  ad- 
vice of  my  superiors  to  find  out  what  they  wanted 
me  to  do. 

Q.  You  knew  that  tlie  process  server  was  try- 
ing to  reach  you  all  day  on  Sunday,  the  16th? 

A.     Yes,  I  did.  [690] 

Q.  And  did  you  instruct  your  wife  to  tell  the 
process  server  that  you  weren't  home? 

A.     I  did. 

Q.  You  were  home  at  the  time  she  so  instructed 
the  process  server?  A.     I  was. 

Q.  Were  you  in  the  house  at  the  time  that  a  child 
— I  assume  one  of  your  children — said,  in  the  pres- 
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ence  of  the  process  server,  to  you  to  hide,  that  the 
process  server  was  here,  or  words  to  that  effect? 

A.     No,  I  don't  recall  that. 

Q.  And  did  you  talk  to  Mr.  Aurich  again  with 
reference  to  appearing  here  and  arrange  to  come 
down  and  testify  ?  A.     No,  I  did  not. 

Q.  Why  did  you  come  here  today?  Because  of 
the  instructions  from  Mr.  Brewer? 

A.  I  was  instructed  by  Mr.  Rafael  Monday 
morning,  Mr.  Rafael  being  the  Seattle  division  man- 
ager, to  accept  service. 

Q.  What  time  did  you  get  to  your  home  on  Satur- 
day, the  15th? 

A.  About  six  o'clock — five-thirty  or  six  o'clock, 
in  the  afternoon. 

Q.  What  time  did  you  talk  to  Mr.  Aurich  in  Van- 
couver? A.     Ten  o'clock  a.  m. 

Q.  Had  you  ever  met  Mr.  Aurich  before  you 
talked  to  him  that  day  ? 

A.     Have  I  ever  talked  to  him  ? 

Q.  Had  you  ever  met  him  before  you  talked  to 
him  that  day?  A.     Yes. 

Q.  You  have  known  him  for  many  years,  haven't 
you  ?  A.     No. 

Q.     When  did  you  first  meet  Mr.  Aurich? 

A.     October  1941. 

Q.    Where  was  that?  A.     In  San  Francisco. 

Q.  In  what  connection?  In  connection  with  this 
cawse  ?  A.    Yes. 
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Q.  He  was  interviewing  you  with  reference  to 
your  stud}^  of  Core-Min-Oil? 

A.  No  our  legal  staff  here  in  San  [691]  Fran- 
cisco and  Mr.  Mc Swain  had  matters  pertaining  to 
the  asphalt  department  to  discuss  at  the  same  time, 
and  as  a  result,  I  came  down.  Both  objectives  were 
completed  and  I  was  introduced  to  Mr.  Aurich  at 
that  time  by  one  of  our  attorneys. 

Q.  What  date  did  you  arrive  in  San  Francisco 
on  that  occasion? 

A.     I  couldn't  tell  you  right  now. 

Q.     Approximately?  A.     Middle  of  October. 

Q.  And  how  long  did  you  remain  here  (handing 
calendar  to  witness)  f 

A.     I  was  here  six  days,  as  I  recall  it. 

Mr.  Hackley:  Mr.  Aurich,  if  you  would  like  to 
tell  the  witness  what  the  date  or  dates  were  that 
you  conferred  with  him,  just  for  the  record,  I  have 
no  objection. 

Mr.  Aurich:  I  can  find  them  out  for  you,  Mr. 
Hackley,  but  I  can't  tell  you  now  any  more  than  he 
can.  I  was  just  checking  my  calendar  to  see  if  I 
could  try  and  fix  the  date,  but  I  can't. 

The  Witness:  I  can  find  it  for  you,  but  T  car/t 
tell  you  right  now. 

Mr.  Hackley:  I  don't  want  to  delay  this  exam- 
ination. I  will  suggest  this,  Mr.  Aurich :  that  you 
call  the  reporter  and  tell  him  the  date  and  have  it 
inserted  at  this  place  in  the  record,  and  it  will  be 
satisfactory  to  me. 
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Mr.  Aurich:     Certainly. 

(Reporter's    Note:     The    date    supplied    by 
counsel  was:  "About  October  16,  1941.") 

Mr.  Hackley:  Q.  When  you  talked  to  Mr. 
Aurich  on  Saturday,  the  15th  of  November,  last,  did 
he  advise  you  to  avoid  accepting  service  of  sub- 
poena in  this  case  ?  A.     No,  he  did  not. 

Q.     He  told  you  that  a  notice  had  been  issued? 

A.    Yes. 

Q.     For  your  deposition?  A.     Yes. 

Q.  Did  he  tell  you  that  probably  a  x)rocess  server 
would  be  [692]  looking  for  you  ? 

A.     Yes,  he  said  I  would  probably  be  served. 

Q.  He  didn't  tell  you,  however,  not  to  accept 
service?  A.     No,  he  didn't. 

Q.  Did  anybody  connected  with  the  Shell  Com- 
pany tell  you  not  to  accept  service  in  this  case? 

A.     No,  they  didn't. 

Q.     That  was  all  your  own  idea? 

A.  For  the  reasons  given  to  you  previously,  yes ; 
I  wanted  to  seek  the  advice  of  my  superiors  as  to 
what  to  do. 

Q.  You  were  familiar  with  the  fact,  were  you, 
that  the  process  server  was  waiting  at  and  around 
your  home  all  of  Sunday,  the  16th? 

A.     Yes,  I  was. 

Q.  As  a  matter  of  fact,  he  was  parked  out  in 
front  of  the  house  in  a  car,  wasn't  he? 

A.     Thev  were. 
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Q.     They  were?     It  was  more  than  one? 

A.     One  of  them  was. 

Q.     And.  stationed  around  behind  your  house,  too  ? 

A.     That  is  correct. 

Mr.  Hackley :  I  offer  for  identification  as  Waller 
Exhibit  4  a  letter  dated  November  22,  1941,  received 
by  me  on  this  date  from  the  law  firm  of  Hayden, 
Merritt,  Summers  &  Bucey,  of  Seattle,  Washington, 
signed  W.  H.  Hayden. 

And  I  might  say  for  your  information,  Mr. 
Aurich,  that  I  have  known  Mr.  Hayden  for  many 
years;  I  have  known  his  sigTiature  and  can  identify 
this  letter  as  being  signed  by  him — and  I  assume 
written  by  him;  the  enclosure  of  a  bill  therewith, 
Bill  No.  5310  for  $7.25  disbursements  referred  to  in 
the  letter  as  Waller  Deposition  Exhibit  4-A;  and 
the  second  bill  for  service  of  process  in  connection 
with  this  proceeding  and  in  accordance  with  the  tes- 
timony of  the  witness  here  as  Waller  Exhibit  4-1); 
and  the  subpoena  issued  by  the  United  States  Dis- 
trict Court  for  [693]  the  Northern  District  of  Cali- 
fornia by  the  Clerk  of  the  United  States  District 
Court  at  Seattle,  Washington,  as  Waller  Exhibit 
4-C.  I  am  going  to  offer  copies  of  these  documents. 
.  Mr.  Aurich:  No  objection  to  the  substitution  of 
copies. 

Mr.  Hackley :  But  you  naturally  may  insi)ect  the 
originals. 

Mr.  Aurich:     I  don't  want  to  look  at  them. 
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Mr.  Hackley:  When  I  make  copies  I  will  send 
one  to  you. 

Mr.  Aurich :  I  imderstand  they  are  being  marked 
for  identification  at  this  time. 

Mr.  Hackley:  That  is  correct,  unless  you  will 
stipulate  that  they  can  be  accepted  on  my  statement 
without  further  proof. 

Mr.  Aurich :  I  don't  question  your  word,  but  that 
certainly  does  not  cure  the  hearsay  statements  of 
the  letters. 

Mr.  Hackley:  Would  you  go  this  far  with  me: 
that  if  Mr.  Hayden  were  called  as  a  witness  that 
he  would  testify  that  he  wrote  this  letter? 

Mr.  Aurich:  No;  I  haven't  read  it,  but  I  know 
I  won't  do  it. 

(The    documents   were   marked   respectively 
"Waller  Exhibits  Nos.  4,  4-A,  4-B  and  4-C.") 

Mr.  Hackley:  I  have  nothing  further  of  this 
witness. 

Cross  Examination 

Mr.  Aurich:  Q.  I  have  a  couple  of  questions, 
Mr.  Waller.  I  understand  you  returned  home  from 
Vancouver  to  Seattle  on  November  15,  Saturday. 

A.     Yes. 

Q.  After  my  phone  conversation  with  you  in 
Vancouver.  A.     That  is  right. 

Q.  And  on  Sunday,  November  16,  for  the  rea- 
sons you  have  given,  you  remained  in  your  house 
and  refused  to  accept  service  of  whatever  process 
might  have  been  issued  for  you? 
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A.     That  is  right.  [694] 

Q.  And  Monday  morning,  November  17,  what, 
if  anything,  did  you  do  with  regard  to  accepting 
service  of  any  process  that  might  have  been  issued 
for  you? 

A.  I  called  Mr.  Rafael  on  the  telephone,  the 
Seattle  division  manager,  and  asked  him  what  he 
wanted  me  to  do,  explaining  to  him  that  I  was  sur- 
rounded by  process  servers,  please  advise  me.  He 
said  that  he  would  call  San  Francisco  and  advise  me 
shortly.     About  eleven  o'clock  Monday 

Q.     Morning  ? 

A.     morning,  he  called  me  and  said,  ''Accept 

service, ' '  and  I  immediately  went  out  in  the  front 
yard  and  all  of  them  were  gone.  Nobody  was  there 
to  serve  me. 

Mr.  Aurich:     That  is  all. 

Mr.  Hackley:  Mr.  Aurich,  just  to  fill  out  the 
record,  I  would  like  to  add,  because  you  have  been 
very  courteous  to  me  in  this  connection,  that  I  be- 
lieve it  was  on  that  Monday  morning  you  called  me ; 
I  was  out,  you  talked  to  Mr.  Hursh  and  advised  him 
that  you  understood  that  process  had  been  issued 
for  Mr.  Waller,  and  that  you  would  see  that  he  ap- 
peared here  either  yesterday  or  today,  whichever 
day  v*^e  elected,  and  we  accepted  your  offer  and  are 
very  grateful  to  you  for  it. 

Mr.  Aurich:  That  is  true.  One  further  thing, 
however,  Mr.  Hackley:  At  that  time  that  I  phoned 
to  Mr.  Hursh,  he  advised  me  that  the  process  servers 
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had  been  called  off,  because  I  told  him  that  he  could 
call  his  process  servers  off;  that  I  would  produce 
the  witness  here  voluntarily  in  San  Francisco  with- 
out any  subpoena.  And  he  said,  ''Well,  that  is  very 
nice,  but  we  have  already  called  the  process  servers 
off,"  because,  according  to  Mr.  Ilursh,  some  contact 
had  been  made  by  Mr.  Waller's  office  in  Seattle  and 
apparently  your  process  servers  had  been  informed 
that  he  would  not  be  at  home  until  Friday.  [695] 

Mr.  Hackley:  I  think  Mr.  Hursh  was  in  error, 
because  I  personally  called  the  process  servers  after 
you  had  phoned  me.  He  made  the  statement  to  me 
and  I  called  Seattle  and  called  them  off. 

(Duly  Verified.)   [696] 


[Title  of  District  Court  and  Cause.] 

PLAINTIFFS'  EXHIBIT  No.   38 
FOR  IDENTIFICATION 

DEPOSITION  OF  JOHN  F.  McSWAIN 

Be  It  Remembered:  That  on  Tuesday,  De- 
cember 3, 1940,  i)ursuant  to  written  Notice  of  Taking 
Depositions,  hereunto  annexed,  at  the  offices  of 
Messrs.  Townsend  &  Hackley,  in  the  Crocker  Build- 
ing, in  the  City  and  County  of  San  Francsco,  State 
of  California,  personally  appeared  before  me,  W.  W. 
Healey,  a  Notary  Public  in  and  for  the  City  and 
County    of    San    Francisco,    State    of    California, 
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authorized  to  administer  oaths  and  to  take  acknow- 
ledgments, etcetera,  John  Floyd  McSwain,   a  wit- 
ness called  on  behalf  of  the  Plaintiffs. 

Roy  C.  Hackley,  Esq.,  representing  Messrs.  Town- 
send  &  Hackley,  appeared  as  Attorneys  for  Plain- 
tiffs; and  Alfred  C.  Aurich,  Esq.,  representing 
Charles  M.  Fryer,  Esq.,  appeared  as  Attorney  on  be- 
half of  Defendants;  and  the  said  witness,  having 
been  by  me  first  duly  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth  in  the  cause 
aforesaid,  did  thereupon  depose  and  say  as  is  here- 
inafter set  forth. 

(It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  Attorneys  for  the  respective  parties,  that 
the  deposition  of  the  above-named  witness  may  be 
taken  on  behalf  of  the  Plaintiffs  [699]  at  the  offices 
of  Messrs.  Townsend  &  Hackley,  in  the  Crocker 
Building,  in  the  City  and  County  of  San  Francisco, 
State  of  California,  on  Tuesday,  December  3,  1940, 
before  W.  W.  Healey,  a  Notary  Public  in  and  for 
the  City  and  County  of  San  Francisco,  State  of 
California,  and  in  shorthand  by  Kenneth  G.  Gagan. 

It  is  further  stipulated  and  agreed  that  the  read- 
ing over  of  the  testimony  to  the  witness  and  the  sign- 
ing thereof  are  hereb}^  expressly  waived.) 


Mr.  Hackley:     You  will  stipulate  to  dispensing 
with  the  Notary? 
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Mr.  Aiirich:     Yes. 

Mr.  Hackley:  Do  you  want  to  stipulate  to  waiv- 
ing the  signature? 

Mr.  Aurich:     Yes. 

Mr,  Hackley:  We  might  as  well,  unless  some- 
thing comes  up. 

Mr.  Aurich:  I  think,  under  the  rules,  the  wit- 
ness also  has  to  waive  reading  and  signing. 

Mr.  Hackley:  Suppose  we  let  that  go  until  the 
end,  because  he  may  want  to  change  his  mind  on 
that. 

Mr.  Aurich:     All  right. 

JOHN  FLOYD  McSWAIN, 

Called  as  a  witness  on  behalf  of  Plaintiff,  having 
been  first  duly  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  testified  as  fol- 
lows: 

Direct  Examination 

Mr.  Hackley :  Q.  Will  you  state  j^our  full  name, 
age,  and  residence*? 

A.  John  Floyd  McSwain ;  my  age  is  54 ;  my  resi- 
dence is  2726  Dwight  Way,  Berkeley.  [700] 

Q.     What  is  your  occupation? 

A.  1  am  Manager  of  the  Asphalt  Department 
of  the  Shell  Oil  Company. 

Q.  That  is  the  Slicll  Oil  Company,  a  Defendant 
in  this  case? 
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A.  Shell  Oil  Company,  Incorporated,  is  the  full 
title  and  it  is  the  Defendant  in  this  case. 

Q.  How  long  have  you  been  employed  by  the 
Shell  Oil  Company?  A.     Since  July  6,  1931. 

Q.  Prior  to  that  were  you  in  the  oil  business, 
or  asphalt  business? 

A.     Yes;  since  about  1921  or  '22. 

Q.     Who  were  you  with  prior  to  Shell  ? 

A.     With  American  Bitumuls  Compan3^ 

Q.     Locally,  or  in  some  other  city? 

A.  I  was  in  San  Francisco  for  a  year  and  a  half. 
Prior  to  that  I  was  with  the  Gilmore  Oil  Company, 
at  Los  Angeles. 

Q.  Are  3^ou  acquainted  with  Allan  Ruddle,  one 
of  the  plaintiffs  in  this  action?  A.     I  am. 

Q.     How  long  have  you  known  him  ? 

A.  A  great  many  years.  I  couldn't  tell  just  how 
many.    Ever  since  high  school  days,  I  would  say. 

Q.     Going  back  perhaps  twenty  years  or  more? 

A.  Well,  high  school  days  would  be  more  than 
twenty  years  back. 

Q.  Are  you  acquainted  with  Ldyell  Peck,  co- 
plaintiff  with  Mr.  Ruddle?  A.     Yes. 

Q.     How  long  have  you  known  Mr.  Peck? 

A.  Well,  I  would  say  that  I  have  certainly 
been  acquainted  with  him  since  our  becoming  in- 
volved in  this  Core  Oil  matter.  I  believe  I  prob- 
ably had  seen  him  when  he  was  a  small  child. 

Q.     You  speak  of  this  "Core  Oil  matter."  Would 
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you  tell  me  what  your  first  initiation  into  the  sub- 
ject was^ 

A.     Mr.  Ruddle  called  on  me. 

Q.     About   what  was  that  date,   do  you   recall? 

A.     I  think  it  was  [701]  late  in  1937,  although 
I  couldn't  give  you  the  exact  date. 

Q.     That  would  ai3proximate  it,  though,  for  the 
time  being?  A.     I  think  so. 

Q.     He  called  on  you  at  your  place  of  business? 

A.     Yes. 

Q.  That  perhaps  would  have  been  in  November 
or  December,  1937?  A.     Something  like  that. 

Q.     Tell  us  what  took  place  at  that  conversation. 

A.  Well,  Mr.  Ruddle  explained  that  he  had  a 
Core  Oil  involving  the  use  of  some  secret  formula, 
and  he  apparently  wanted  to  interest  our  company, 
or  somebody,  in  that  Core  Oil.  I  wasn't  interested. 
I  had  heard  various  stories  in  times  past  of  this 
formula  in  connection  with  other  things,  and  I  told 
him  at  that  time  that  he  had  better  take  it  some 
place  else,  but  he  urged  that  w^e  come  over  to  the 
Vulcan  Foundry  and  see  what  had  been  accom- 
plished over  there,  and  as  a  result  I  made  a  visit, 
and  I  think  with  him,  although  I  am  not  sure  of 
that,  to  the  Vulcan  Foundry,  and  looked  at  some 
castings  which  he  said  had  been  made  with  cores 
used  with  his  material. 

Q.  Before  we  go  further  with  that,  was  anyone 
else  present  at  this  conference  between  yourself 
and  Mr.  Ruddle? 
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A.  I  don't  recall  that  there  was.  My  recollection 
is  that  there  wasn't. 

Q.     At  least  at  this  first  conference. 

A.     At  the  first  conference. 

Q.  My.  Peck  w^as  not  with  Mr.  Ruddle,  as  you 
remember  ?  A.     No. 

Q.  And  nobody  else  was  present  on  behalf  of 
your  company  ?  A.     I  don 't  believe  so. 

Q.  You  spoke  of  having  heard  of  this  secret 
formula  several  times  before  in  the  past.  Will  you 
outline  what  you  mean  by  that? 

A.  Well,  I  won't  say  this  secret  formula.  I  am 
not  sure  it  was  this  secret  formula.  A  formula 
that  Ruddle  was  connected  wdth  [702]  that  was 
useful  for  apparently  a  variety  of  purposes ;  at  least, 
that  was  their  claim. 

Q.  You,  in  other  words,  had  talked,  yourself, 
in  general  terms,  before  this  first  conference  with 
Mr.  Ruddle,  about  the  subject  of  core  oil? 

A.     No. 

Q.     Then  what  do  you  mean? 

A.  Well,  my  recollection  is  a  little  foggy  on 
that,  but  it  is  that  at  one  time  Allan  told  me  that 
he  could  pour  some  of  this  into  a  bucket  of  water 
and  the  water  would  become  solid.  I  didn't  know 
what  it  was,  whether  it  would  be  ice  or  not,  but 
at  that  time  it  sounded  quite  fantastic  to  me,  and 
I  had  heard  various  stories  from  various  people 
about  some  patented  material  that  they  had. 

Q.     That  Peck  and  Ruddle  had? 
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A.     Well,  I  don't  know  whether  Peck  was  in  it. 

Q.     At  least  it  was  identified  with  Ruddle  I 

A.     Yes. 

Q.  You  had  no  other  information  on  that  that 
you  can  recall  clearly  at  this  time? 

A.  No,  and  the  information  I  had  was  of  a  most 
general  and  vague  nature.  I  had  no  specific  infor- 
mation of  any  sort,  other  than,  I  think  the  state- 
ment was  made,  as  I  recall  it,  by  Ruddle. 

Q.  You  have  no  certainty  that  the  formula 
which  was  ultimately  used  to  form  cores  was  the 
same  product  that  Ruddle  had  frequently  been  talk- 
ing to  you  about '^ 

A.  I  don't  recall  at  this  time  that  there  was 
any 


Q.     All  you  know 

Mr.  Aurich :  Will  you  keep  your  voice  up,  please, 
Mr.  McSwain? 

Mr.  Hackley:  Q.  About  all  you  know  on  that 
subject  was  that  Mr.  Ruddle  had  been  experiment- 
ing with  something  along  the  line  of  what  he  called 
a  secret  formula? 

A.     That  is  all.    I   went  no   further  than   that. 

[703] 

Q.  At  this  conference  in  the  latter  part  of  1937, 
or  whatever  the  exact  date  might  have  been,  vour 
first  t^lk  with  Ruddle,  he  urged  you  to  go  over 
to  the  Vulcan  Foundry  and  to  examine  some  cores 
that  had  been  formed  by  the  use  of  this  new  Core 
Oil  that  he  was  talking  about?  A.     Yes. 
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Q.     Where  is  the  Vulcan   Foundry? 

A.  I  want  to  correct  that.  It  was  not  the  Vul- 
can Foundry.    It  was  McCauley's  Foundry. 

Q.  The  work  at  Vulcan  came  later  on,  did  it? 
McCauley's  is  located  where? 

A.  Well,  it  is  in  the  industrial  section  of  West 
Oakland.    I  couldn't  give  you  the  street  address. 

Q.     In  the  Emeryville  area? 

A.  Well,  I  don't  think  as  far  out  as  Emery- 
ville. 

Q.     Did  you  go  over  to  McCauley's  Foundry? 

A.    Yes. 

Q.  About  hov/  long  after  your  first  talk  with 
Mr.  Ruddle? 

A.  Oh,  I  think  it  was  a  few  days  later;  may 
have  been  a  week. 

Q.     Still  in  the  latter  part  of  1937? 

A.     I  think  it  was. 

Q.  Did  3^ou  go  with  anybody  else  but  Mr.  Rud- 
dle to  McCauley's  Foundry? 

A.     Yes.    I  believe  Mr.  Harsch  went  with  me. 

Q.     Ray  Harsch,  of  your  organization? 

A.     Yes. 

Q.  Did  anyone  else  go  along,  Mr.  Peck,  or 
anybody  ? 

A.  Mr.  Peck,  I  don't  think  so,  no.  In  fact,  I 
am  quite  sure  that  he  didn't. 

Q.  Well,  just  Mr.  Harsch,  Mr.  Ruddle,  and 
yourself  ? 
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A.  Yes,  although  it  is  possible  that  Mr.  Waller 
went  along,  although  I  can't  say. 

Q.     Who  is  Mr.  Waller? 

A.  He  is  an  employee  of  our  company,  and  was 
attached  to   my  department   at  that  time. 

Q.  At  the  first  conference  before  you  went  over 
to  McCauley's  Foundry  did  Mr.  Ruddle  outline  to 
you  anything  about  the  ingredients  that  went  to 
make  up  his  Core  Oil? 

A.  I  don't  recall  that  [704]  he  did,  unless  it 
was  to  say  that  it  contained  an  asphalt  emulsion. 

Q.  He  outlined  that  particularly,  because  you 
people  are  in  the  asphalt  and  oil  business? 

A.    Yes. 

Q.  He  did  lay  some  accent  on  the  fact  it  was  a 
product  which  included  asphalt  emulsion  in  it,  or 
that  utilized  asphaltic  emulsion? 

A.  Well,  my  presumption  would  be  that  is  the 
reason  he  came  to  us. 

Q.  Did  he  refer  to  his  product  at  that  time  as 
Core-Min-Oil?  I  am  referring  to  the  time  of  the 
first  conference  ir,  the  latter  part  of  1937? 

A.     I  couldn't  say. 

Q.     You  have  heard  that  phrase?  A.     Yes. 

Q.  That  is  the  name  which  Peck  and  Ruddell 
had  used  to  identify  this  Core  Oil;  is  that  so? 

A.  In  so  far  as  I  know  it  was.  I  think  it  was 
referred  to  in  our  contract  as  Core-Min-Oil. 

Q.  Did  Mr.  Ruddle,  at  the  time  of  your  first 
conference,  indicate  that  he  was  negotiating  with 
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any  other  companies  than  yourself  to  take  on  and 
sell  this  product"?  A.     I  couldn't  say. 

Q.  Do  you  remember  that  he  mentioned  to  you 
that  he  had  been  negotiating  with  the  American 
Bitumuls  Company,  your  old  concern? 

A.  I  don't  know  whether  that  was  at  the  first 
conference  or  not. 

Q.  He  did  at  some  time  mention  that  fact  to 
you,  did  he?  A.     Yes. 

Q.  Did  Mr.  Ruddle,  at  the  time  of  your  first 
conference,  give  you  any  sales  talk  on  the  product, 
make  any  representations  that  you  now  recall,  just 
what  he  believed  his  core  oil  had  over  all  core  oils? 

A.  I  don't  remember  the  specific  statements, 
although  I  am  quite  sure  that  he  did,  because  he 
was  trying  to  sell  an  idea.  It  is  reasonable  to 
suppose  that  he  would  have. 

Q.  But,  specifically,  you  don't  recall  any  of 
those  statements  [705]  that  he  may  have  made. 

A.  Well,  I  don't  recall  the  specific  statements. 
I  recall  that  he  stated  that  he  w^as  having  difficulty 
with  it,  that  sometimes  he  would  get  a  good  core 
and  sometimes  he  wouldn't,  but  that  he  hadn't 
been  able  to  figure  out  the  whys  of  it. 

Q.     He  indicated  he  had  some  problems? 

A.     Yes. 

Q.     Did  he  indicate  he  was  still  working  on  those? 

A.  I  cannot  remember  the  specific  conversation. 
My  recollection   is  the   general  trend  of  the   con- 
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versation,  I  don't  recall  the  specific  statements.    I 
remember  there  was  difficulty  with  the  cores. 

Q.  You  don't  remember  what  those  difficulties 
were  ? 

A.  Well,  except  some  cores  would  be  good  and 
some  wouldn't.  Some  would  be  strong,  some  would 
be  soft  at  different  times. 

Q.  Did  he  discuss  with  you  the  question  of 
drying  time  of  the  cores,  saving  drying  time? 

A.  Well,  it  was  discussed  many  times.  You  are 
referring  to  the  first  interview"? 

Q.     I  am  referring  to  the  first   interview,   yes. 

A,  Yes.  Well,  that  was  discussed  so  many  times. 
I  don't  recall  his  making  the  specific  statement  at 
that  time.  My  recollection  of  the  first  interview 
is  that  he  was  selling  the  idea  and  quite  possibly 
he  may  have  referred  to  many  things,  but,  as  I 
say,  that  was  referred  to  so  many  times  afterward 
I  don't  remember  when  the  first  time  was. 

Q.  It  is  hard  for  you  to  isolate  any  one  in- 
stance ?  A.     Yes. 

Q.  As  a  matter  of  fact,  you  talked  to  Mr.  Rud- 
dle, for  that  matter,  and  Mr.  Peck,  as  well,  many, 
many  times  on  this  subject,  did  you  not,  over  a 
period  of  several  months!  A.     Yes. 

Q.  Did  Mr.  Ruddle  at  any  time  in  these  early 
conversations,  without  necessarily  tying  you  down 
to  the  very  first  one,  make  some  state-  [706]  ment 
that  he  felt  his  product  had  a  superior  drying  time, 
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or  shorter  drying  time,  to  the  standard  core  oils? 

A.     Well,  I  think  it  is  quite  likely. 

Q.     You  have  some  recollection  of  such  a  thing? 

A.  Yes,  because  he  must  have  been  presenting 
arguments  in  favor  of  it  or  we  wouldn't  even  have 
considered  the  matter. 

Q.  Can  you  help  me  by  telling  me  what  some 
of  those  arguments  were,  or  do  you  remember  any 
of  them? 

A.  The  shorter  drying  time  was — You  are  speak- 
ing of  it  generally,  I  cannot  confine  myself  to  the 
first  interview. 

Q.     That's  right. 

A.  The  general  trend  of  the  preliminary  discus- 
sions was  a  shorter  drying  time  and  economy,  that 
is,  theoretical,  at  least,  a  lower  cost  material,  be- 
cause we  didn't  know  at  that  time  wiiat  the  ma- 
terial would  cost,  we  had  no  figures  other  than 
theirs,  not  knowing  what  the  material  was.  My 
recollection  is  he  claimed  greater  strength  for  the 
cores.  I  believe  the  shorter  drying  time  was  one 
of  the  things. 

Q.     Resistance  to  heat,  perhaps? 

A.  Well,  possibly,  although  all  cores  have  to  ].e 
resistant  to  heat. 

Q.  It  would  vary  in  degree  between  cores,  how- 
ever, wouldn't  it?  It  is  one  of  the  things  you 
would  have 

A.     Yes.   Well,  sufficient  heat  resistance. 

Q.     Adequate  for  the  core?  A.     Yes. 
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Q.  Do  you  recall  saying  to  Mr.  Peck  and  Mr. 
Ruddle  something  like  this:  "The  Shell  Company 
is  always  looking  for  a  new  market  for  one  of  tlieir 
products  and  if  a  product  has  the  merits  that  you 
claim  for  it  I  know  Shell  will  make  a  better  deal 
with  you  than  any  other  concern,  because  they  have 
the  finest  sales  organization  in  the  United  States; 
when  they  have  something  to  sell  they  really  sell 
it."  A.     I  don't  recall  it.  [707] 

Q.  Do  you  recall  making  some  such  statement 
as  that,  in  substance? 

A.  I  have  no  recollection  of  any  specific  state- 
ment, either  time  or  place,  of  any  such  statement 
of  that  sort. 

Q.  Would  you  say  you  did  not  make  that  state- 
ment ? 

A.  No,  I  would  not.  There  are  some  words  that 
are  not  my  words.  I  would  say  that  I  didn  't  say 

Q.     No.   I  mean  the  substance  of  those  words. 

A.  Well,  I  wouldn't  even  say  the  substance. 
Will  you  read  that  statement  again? 

Q.  Yes.  The  statement  here  which  I  might  tell 
you  is  attributed  to  you  in  original  notes  which 
Mr.  Ruddle  made  after  your  conversation  is:  "The 
Shell  Company  is  always  looking  for  a  new  mar- 
ket for  one  of  their  products,  and  if  a  product 
has  the  merits  that  you  claim  for  it  I  know  Shell 
will  make  a  better  deal  with  you  than  any  other 
concern,  because  they  have  the  finest  sales  organi- 
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zation  in  the  United  States;  when  they  have  an}^- 
thing  to  sell,  they  really  sell  it." 

A.  The  statement  that  they  would  make  a  bet- 
ter deal — what  was  the  rest? 

Q.  The  wording  is:  "That  the  Shell  will  make 
a  better  deal  with  you  than  any  other  concern,  as 
they  have  the  finest  sales  organization  in  the  United 
States."  That  is  what  whole  phrase.  Is  that  what 
you  mean? 

A.     Yes.   I  cannot  claim  the  statement. 

Q.  How  about  the  statement:  "When  they  have 
anything  to  sell  they  really  sell  it." 

A.  Well,  it  is  possible  that  I  might  have  said 
that. 

Q.  It  would  be  more  or  less  a  natural  thing  for 
you  to  say? 

A.     It  wouldn't  be  surprising. 

Q.  Do  you  remember  that  Mr.  Ruddle,  in  talk- 
ing to  you,  expressed  considerable  apprehension 
about  being,  as  he  referred  to  it,  robbed  of  his 
invention  by  any  companies? 

A.  Yes,  I  believe  he  evinced  [708]  that  suspi- 
cion. 

Q.  It  is  quite  a  common  thing  for  inventoi-s 
to  talk  that  way,  isn't  it? 

A.  I  haven't  had  too  much  experience  with  in- 
ventors, so  I  cannot  pass  as  an  expert. 

Q.  Mr.  Ruddle  did  indicate  that  he  was  appre- 
hensive, or  that  he  felt  he  would  produce  some- 
thing with  merit  here  only  to  lose   it   by  having 
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himself   shoved   out   of  the   picture,   something   of 
that  sort? 

A.  My  recollection  is,  his  thought  was  he  would 
divulge  his  secret  formula  to  us,  and  that  we  would 
then  develop  the  formula.  That  was  the  reason,  as 
I  recall  it,  that  he  did  not  divulge  his  formula  to 
us  until  after  a  contract  had  been  signed. 

Q.  Do  you  have  any  memorandum,  notes,  or 
diary  entries  of  your  original  talk  with  Mr.  End- 
die? 

A.     Of   my   original   discussion  with   him? 

Q,     Yes,   your   first   discussion. 

A.     I  don't  recall  any. 

Q.  Do  you  keep  a  regular  business  diary,  your- 
self? A.     Not  regularly,  no. 

Q.  Have  you  examined  your  records  to  deter- 
mine if  you  have  any  original  memoranda  written 
contemporaneousl}^  with  your  first  discussion  with 
Mr.  Ruddle,  relating  to  that  conference? 

A.     Yes. 

Q.     Did  you  find  anything? 

A.     I  found  only  one  letter. 

Q.     Whom  was  that  letter  addressed  to? 

A.     Mr.  Ruddle,  I  think. 

Q.  That  was  written  subsequent  to  the  first  con- 
versation, shortly  afterward? 

A.  I  assume  from  the  date  that  it  was,  and  the 
subject-matter  would  indicate  that  it  was,  because 
prior  to  that  I  had  had  no  discussions  with  him 
on  any  subjects. 


vs.  Shell  Oil  Co.,  Inc.,  et.  at.  1061 

Plaintiffs'  Exhibit  No.  38  for  Identification  (Cont.) 
(Deposition  of  John  F.  McSwain.) 

Q.     Did  you  keep  a  copy  of  that  letter'? 

A.     Yes. 

Q.     Have  you  got  it  here? 

(Witness  produces  a  letter.)    [709] 

Mr.  Hackley:  I  ask  that  the  letter  submitted 
by  the  witness,  dated  January  14,  1938,  addressed 
to  Mr.  Allan  Ruddle,  signed  "Shell  Oil  Company, 
J.  F.  McSwain,  Manager,  Asphalt  Department," 
and  marked  "Original  signed  by  R.  Harsch,"  be 
received  as  Plaintiffs'  Exhibit  1. 

(The  document  was  marked  "Plaintiffs'  Ex- 
hibit 1.") 

PLAINTIFFS'  EXHIBIT  No.  1 

C  3-1-5  January  14,  1938. 

Mr.  Allan  Ruddle 

Crocker  Building 

San  Francisco,  California 

Dear  Mr.  Ruddle: 

We  have  analyzed  the  sample  of  core  sand  which 
you  left  with  us  on  January  13,  and  report  below 
the  results: 


Pass — Retained 

% 

Sq.  ft. 

per  lb. 

30  -  40M 

1.9 

X 

.27 

=     0.5 

40  -  50M 

18.0 

X 

36 

=     6.5 

50  -  80M 

73.6 

X 

55 

=  40.5 

80  -lOOM 

6.3 

X 

75 

=     4.7 

100  -  20M 

.2 

X 

120 

=       .2 

200  -      M 

.0 

X 

200 

=:       0 

Wash 

.0 

X 

300 

=     0 

Surface  area,  sq.  ft.  per  lb.         =  52.4 
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Bitumen  Index  on  0.0  Curve       =x  0.0008  (lbs.  oil  per 

sq.  ft.  area) 

Lbs.  of  oil  per  lb.  of  aggregate  =     4.20      or  4.20%  by  weight 
Specific  Gravity  2.63 

%  of  voids  in  compacted  sand     36.4  to  37.9   (2  methods) 

The  oil  content  given  above  was  computed  accord- 
ing to  the  method  used  by  the  California  Highway 
Department  for  oil  mixes  and  indicates  that  the 
grains  of  sand  are  very  smooth  and  dense  and  re- 
quire a  minimum  of  oil  for  coating.  It  would  be 
our  suggestion  that  a  trial  mix  be  made  in  which 
the  weight  of  solids  in  the  emulsion  solution  mixture 
is  approximately  4.2%  by  weight  of  the  sand. 

The  voids  in  the  compacted  sand  are  approxi- 
mately 37%  and  in  order  to  make  a  porous  struc- 
ture the  volume  of  solids  added  by  the  solution 
should  not  exceed  or  possibly  even  approach  this 
figure.  It  might  be  desirable  to  determine  the  voids 
of  a  core  which  is  thought  to  be  satisfactory  as  to 
porosity  and  from  this  could  be  computed  the  per- 
missible amount  of  solids  to  be  added  by  the  solu- 
tion. 

The  sample  of  Union  Oil  Company's  emulsion 
has  been  tested  and  is  reported  to  be  of  the  same 
essential  characteristics  as  our  Y-104  Colas  Pre- 
Mix.  It  is  felt  that  as  long  as  the  emulsion  will 
satisfactorily  mix  with  your  solution  without  co- 
agulation or  separation,  the  final  consistency  of 
the  core  is  definitely  a  function  of  the  percentage^ 
of  the  solution  emulsion  mixture  to  the  sand. 
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We  shall  be  glad  to  assist  you  further  as  you  may 
require. 

Yours  very  truly, 

SHELL  OIL  COMPANY. 
Original  signed  by 

R.  HARSCH. 
J.  F.  McSWAIN, 

Manager,      Asphalt      Depart- 
ment. 


Mr.  Hackley:     Off  the  record  a  second. 

(Discussion  between  Counsel  off  the  record.) 

Mr.  Hackley:  Q.  I  note  this  letter  that  you 
have  handed  to  me  appears  to  be  a  carbon  copy. 
Was  the  original  mailed  to  Mr.  Ruddle? 

A.     I  assume  that  it  was. 

Q.     That  was  the  intention  on  your  part? 

A.     Yes;  either  mailed  or  handed  to  him. 

Q.  I  also  note  that  the  letter  is  marked  "Orig- 
inal signed  by  R.  Harsch. ' '  That  is  the  Ray  Harscli 
you  referred  to?  A.     Yes. 

Q.     Did  he  dictate  the  letter,  or  did  you? 

A.  I  couldn't  say  without  looking  at  the  file 
copy,  that  is,  the  pink  sheet,  but  from  the  suIj- 
ject-matter  I  would  say  that  he  dictated  the  letter. 

Q.  Did  you  approve  the  sending  of  the  letter 
before  it  went  out? 

A.  Quite  possible  I  did,  because  if  I  had  ap- 
proved it  I  would  have  signed  it,  and  my  initials 
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are  on  top  of  the  letter,  indicating  I  approved  it 
after  it  was  sent  out. 

Q.  The  initials  written  at  the  top  of  the  first 
page,  "J.  F.  M.",  are  your  own  initials? 

A.     Yes. 

Q.     That  is  your  handwriting?  A.     Yes. 

Q.  There  are  some  pen  changes  of  some  of  the 
figures  in  the  letter,  particularly  in  the  formula 
or  the  analyses  on  the  first  page?        A.    Yes. 

Q.     Do  you  laiow  who  made  those  changes? 

A.     I  don't  know. 

Q.  You  don't  know  the  purpose  for  which  they 
were  made?   [710] 

A.  Well,  it  was  undoubtedly  a  typographical  er- 
ror that  was  being  corrected  at  that  time. 

Q.  It  looks  as  though  they  would  have  had  to  be 
made  for  them  to  come  out  accurately. 

A.  Well,  it  comes  out  accurately,  I  assume.  I 
hope  it  does. 

Q.  It  does,  I  think.  Going  back  to  the  trip  to 
McCauley's  Foundry,  that  was  your  second  contact 
with  Mr.  Ruddle,  was  it,  on  this  subject? 

A.  As  I  recall;  however,  he  may  have  called 
at  the  office  in  between.  I  don't  recall  whether  he 
did  or  not. 

Q.  Your  present  best  recollection  is  that  prob- 
ably was  the  second  contact?  A.     Yes. 

Q.  That  would  have  occurred,  I  think  you  said, 
in  the  latter  part  of  1937? 

A.     I  think  so. 
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Q.  Would  it  have  been  prior  to  the  letter  Ex- 
hibit 1,  which  is  dated  January  14,  1938? 

A.  I  am  under  the  impression  that  it  would, 
that  is,  the  subject  of  this  letter  would  indicate 
that  it  was,  the  subject-matter. 

Q.  You  went  over  to  McCauley's  Foundry? 
Whom  did  you  meet  over  there,  as  you  recall? 

A.  The  only  man  I  can  recall  meeting  was 
the  core-maker. 

Q.     What  was  his  name? 

A.     I  couldn't  tell  you. 

Q.  Didn't  Mr.  Spotswood  meet  you  over  there 
at  McCauley's  Foundry,  or  go  over  with  you? 

A.     At  that  time? 

Q.     Yes:  the  very  first  time. 

A.     I  don't  think  so. 

Q.     Would  you  say  positively  that  he  didn't? 

A.  No,  I  v/on't  say  positively,  but  I  am  quite 
sure  that  he  didn't.  I  can  see  no  reason  Avhy  ho 
should  have  at  that  time. 

Q.  What  did  you  observe  at  the  McCauley 
Foundry  with  reference  to  the  cores  made  with 
the  Ruddle  product? 

A.  As  I  recall  it,  we  saw  a  pump  bowl  that 
Ruddle  said  had  been  cast,  using  one  of  [711]  his 
cores.  We  may  have  seen  some  cores,  I  am  not 
sure  of  that.  It  seems  to  me  that  he  had  some 
cores  around  there  some  place  that  he  had  made 
at  various  times. 

Q.     Was  the  fact  these  cores  were  made  with  the 
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Ruddle  product  confirmed  by  the  McCauley  man 
tliat  you  talked  to  there? 

A.  I  don't  recall  that.  It  may  have  been,  but  I 
have  no  recollection  of  his  making  any  definite 
statement  on  the  subject. 

Q.  You  don't  recall  the  name  of  the  McCauley 
man  that  was  there? 

A.     No,  I  don't.    I  haven't  the  slightest  idea. 

Q.     Would  you  remember  him  if  you  saw  him? 

A.  Well,  I  might  possibly.  He  was  a  big  man, 
so  far  as  I  remember,  and  that  is  the  only  time  I 
saw  him;  it  was  very  casual,  he  was  busy  making 
core,  so,  as  I  recall  it,  we  didn't  stand  around 
and  talk  to  him  very  long;  I  didn't. 

Q.  What  else  took  place  over  there,  anything 
further  ? 

A.     I  think  we  looked  at  the  oven. 

Q.     What  kind  of  an  oven  was  that? 

A.  It  was  a  gas-fired  oven.  I  can't  give  you 
any  more  definite  information,  the  ordinary  type 
of  open-fired  oven. 

Q.     It  w^as  an  open-fired  oven?  A.     Yes. 

Q.  Did  you  have  any  further  discussion  at  that 
time  with  Mr.  Ruddle  about  the  merits,  or  his  claim 
of  merits  of  his  product? 

A.     Well,  it  is  quite  likely. 

Q.     What  is  your  recollection? 

A.  Well,  I  have  no  specific  recollection  of  state- 
ments that  he  made  at  that  time,  only,  as  I  say,  it 
would  be  most  surprising  if  he  didn't  make  such 
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a  statement.    In   calling  our  attention   to   a   bowl 
that  had  been  cast,  he  must  have  made  some  state- 
ment. 

Q.  Probably  did  as  good  a  sales  job  as  he  feit  1k' 
could  do  there?  A.     Quite  likely.  [712] 

Q.  What  did  you  instruct  your  employees  to  do, 
if  anything,  after  that  with  regard  to  the  Ruddle 
solution  ? 

A.  Well,  the  next  definite  step — it  is  extremely 
difficult  for  me  to  remember  just  the  order  of  the 
developments. 

Q.  Maybe  I  can  help  you  a  little  bit,  here.  Do 
you  remember  that  you,  following  the  McCauley 
conference,  we  will  call  it  for  the  moment,  3^ou 
asked  Ruddle  to  run  some  tests  for  Mr.  Spotswcod 
and  Mr.  Waller,  so  they  might  witness  the  making 
of  cores  with  the  Ruddle  solution,  Core-Min-Oil  ? 

A.  I  don't  recall  that  Spotswood  Avas  in  on  it  at 
that  time;  he  may  have  been,  but  I  think  that  we 
did  have  Waller  go  over  there  and  check  some — 
observe  the  making  of  some  cores.  I  won't  say 
Spotswood  wasn't  there,  but  I  don't  reca)]  th;it 
he  was. 

Q.  You  say  "go  over  there."  Were  these  to  be 
run  at  the  McCauley  Foundry  ? 

A.     I  think  so. 

Q.     You  did  not  attend  those  tests,  A^ourself  ? 

A.     No. 

Q.     Whatever  you  know  about  them  is  something 
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that  has  been  furnished  to  you  by  some  of  your 
employees  in  the  way  of  information '? 

A.    Yes. 

Q.  Would  you  say  it  might  have  been  the  Vul- 
can Foundry  where  these  tests  were  to  be  run;  are 
you  certain,  in  other  words,  that  it  was  McCauley's? 

A.  I  am  quite  sure  it  was  the  McCauley  Foun- 
dry, although  I  wouldn't  be  too  positive. 

Q.  Have  you  records  there  at  the  Shell  Oil  Com- 
pany of  any  tests  that  were  made  ? 

A.     It  is  possible. 

Q.     Have  you  made  any  check  to  determine  that  ? 

A.     No,  I  haven't. 

Q.  Where  would  those  records  be  kept  at  your 
office?  A.     They  would  be  in  our  files. 

Q.     In  San  Francisco?  A.     Yes. 

Q.  You  have  also,  as  I  understand  it,  the  Shell 
Development  Com-  [713]  pany,  across  the  bay,  in 
Emeryville  ?  A.     Yes. 

Q.     Some  of  this  work  was  done  over  there? 

A.     Yes. 

Q.  But  records  of  the  running  of  any  tests 
would  probably  be  in  the  San  Francisco  office,  you 
believe  ?  A.     Yes. 

Q.  Could  you  check  your  records  to  determine 
if  you  liave  in  your  file  the  subject  of  those  original 
tests,  particularly  reports  that  may  have  been  made 
to  you,  or  to  any  other  men  of  the  company  on  the 
part  of  your  employees  ? 

A.     Could  I  check  them? 
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Q.     Yes.  A.     I  think  so. 

Q.     Will  you  do  that  at  our  noon  recess,  please? 

Mr.  Aurich:     Tests  at  McCauley's? 
(Discussion  off  the  record.) 

Mr.  Hackley:  Q.  Do  you  recall  over  what 
period  of  time  the  tests  were  made  which  were 
made  either  at  Vulcan's  or  McCauley's,  it  makes  no 
difference,  but  over  what  period  of  time  ? 

A.  What  period  are  you  referring  to,  the  entire 
period  ? 

Q.  No.  This  is  in  the  preliminary  stage  before 
any  contract  was  entered  into. 

A.  Oh,  I  would  say  several  weeks,  possibly  a 
couple  of  months. 

Q.  I  want,  in  calling  for  those  reports,  all  re- 
ports relating  to  tests  made  by  the  Shell  Oil  Com- 
pany of  the  Peck  and  Ruddle  product,  Core-Min- 
Oil,  prior  to  the  execution  of  the  contract,  which 
was  April  8,  1938. 

Mr.  Aurich:  I  understand  those  are  the  reports 
of  tests  run  either  at  McCauley  or  Vulcan. 

Mr.  Hackley:     That's  right. 

Q.  Were  any  tests  run,  to  your  knowledge,  prior 
to  the  signing  of  the  contract,  by  your  company,  or 
under  the  direction  or  control  of  your  company,  at 
any  place  other  than  the  McCauley  or  Vulcan  foun- 
dries? 

A.  Well,  I  think  some  tests  were  run  at  Mar- 
tinez. [714] 

Q.     By  whom? 


1070        Lydell  Peck  and  Allan  B.  Ruddle 

Plaintiffs'  Exhibit  No.  38  for  Identification  (Cont.) 
(Deposition  of  John  F.  McSwain.) 

A.     They  were  run  by  Spotswoocl. 

Q.     Were  any  run  at  Emeryville? 

A.  Not  so  far  as  I  know.  I  am  quite  sure  there 
were  not. 

Q.  At  Martinez,  would  those  be  run  by  Shell 
Oil  Company,  Incorporated,  or  hy  Shell  Develop- 
ment Company'? 

A.  Shell  Oil  Company,  Incorporated,  or  its 
predecessor  at  that  time. 

Q.  There  has  been  since  the  date  of  this  original 
contract  a  reorganization?  A.     Yes, 

Q.  The  present  company  has  succeeded  to  what- 
ever  

A.     That  is  my  understanding. 

Q.  The  records,  of  course,  would  show  that.  Mr. 
Spotswood^  at  the  time  we  are  testifying  to  now, 
the  period  from  the  latter  part  of  1937  to  the  time 
of  signing  the  contract,  was  employed  by  the  Shell 
Development  Company?  A.     Who? 

Q.     Mr.  Spotswood. 

A.     The  Shell  Development? 

Q.    Yes. 

A.  No,  I  don't  think  so.  I  am  not  familiar 
with  the  payroll  set-ups  of  the  two  companies,  but 
my  understanding  was  a  Shell  Oil  Company,  In- 
corporated, employee. 

Q.     How  about  Mr.  Spiri? 

A.  Spiri  was,  as  I  recall  it,  employed  by  the 
Shell  Development  Company,  and  loaned  to  our 
company  for  this  purpose. 
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Q.  Did  you  examine  any  of  the  cores  made  dur- 
ing the  period  of  tests  run  at,  whichever  it  may  be, 
the  McCauley  or  Vulcan  foundries  prior  to  signing 
the  contract? 

A.     I  am  quite  sure  that  I  did. 

Q.  Do  you  remember  what  your  reactions  to 
those  cores  were,  whether  good,  bad,  indifferent? 

A.  My  reaction  was  based  upon  almost  a  com- 
plete lack  of  knowledge  of  cores.  This  was  my  first 
experience  with  a  matter  of  that  sort. 

Q.     You  were  just  the  man  to  pass  on  this  job? 

A.    Yes,  quite  ideal. 

Q.  What  was  your  reaction  with  such  knowledge 
as  you  had  ?  [715] 

A.  Apparently  they  looked  very  good,  some  of 
them.  We  had  a  variety.  We  had  the  same  varia- 
tion that  Ruddle  had  had. 

Q.  Do  you  recall  at  that  time  any  discussion  of 
the  fact  that  problems  were  run  into  in  making 
these  in  what  I  refer  to  as  an  open  gas  oven,  due 
to  the  presence  of  CO2  ?  A.     Yes. 

Q.  That  was  the  difficulty  which  was  recognized 
there  ? 

A.  That  is  the  difficulty  that  we  determined.  It 
hadn't  been  recognized  until  we  observed  it. 

Q.  You  recognized  and  considered  that  before 
you  went  into  the  contract,  didn't  you? 

A.     Yes. 

Q.  Do  you  remember  approximately  when  the 
subject  of  a  contract  first  came  up? 
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A.     I  cannot  give  you  the  exact  date  of  that. 

Q.     Would  it  have  been  about  February,  1938? 

A.  Well,  it  might  have,  although  I  wouldn't 
undertake  to  define  the  exact  date.  There  may  have 
been  conversations  relating  to  it  from  the  inception 
of  the  deal,  that  is  quite  possible.  In  other  words, 
the  only  reason  for  our  having  anything  to  do  at 
all  with  it  would  be  contemplating  some  sort  of  a 
contract. 

Q.  You  would  fix  the  date  of  actual  negotiations 
for  a  contract  as  sometime  prior,  commencing  some- 
time prior,  of  course,  to  the  signing  of  the  contract 
in  April?  A.     Naturally. 

Q.  Do  you  remember  how  the  negotiations  for 
the  contract,  itself  were  originally  initiated? 

A.     Negotiations   for  the  contract? 

Q.     Yes. 

A.  I  wonder  if  you  could  define  that  a  little 
more;  "negotiations"  is  a  broad  term.  The  very 
first  interview  was  the  start  of  the  negotiations. 

Q.  Right  from  the  start  I  think  we  can  concede 
that  Peck  and  Ruddle  were  interested  in  making  a 
deal,  or  they  wouldn't  have  been  there  in  the  first 
place. 

A.     I  wouldn't  have  been  talking  to  them.  [716] 

Q.  But  at  some  point  in  there  apparently  your 
company  became  sufficiently  interested  in  the  trans- 
action to  get  right  down  to  business  to  the  point  of 
drafting  a  contract.     I  would  like  to  know,  if  you 
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can  recall,  the  specific  circumstances  that  arose  at 
that  point. 

A.     Well,  can  you  still  make  it  more  definite  % 

Q.  I  was  not  there  you  know,  and  I  am  really 
having  trouble  for  that  reason,  but  usually  in  a 
transaction  of  this  sort  you  go  through  a  process 
of  discussion  and  investigation,  and  at  some  i)oint 
the  subject  congeals  necessarily  so  that  it  results 
in  getting  down  to  the  brass  tacks  of  preparing  a 
contract.  A.     Yes. 

Q.  Obviously,  since  a  contract  was  prepared  at 
some  stage  of  the  game,  the  date  I  do  not  have,  but 
I  would  like  to  know  if  you  have  any  recollection 
of  who  first  proposed  the  possible  terms  of  a  con- 
tract, who  first  expressed  the  view  that  now  was 
the  time  to  get  down  to  the  business  of  preparing 
a  contract;  whatever  you  remember  in  that  line. 

A.  It  is  quite  possible  that  we  suggested  that 
this  was  the  time. 

Q.  Did  you  discuss  the  terms  of  the  contract  at 
the  outset  with  Mr.  Peck,  or  Mr.  Ruddle,  or  either 
of  them? 

A.  I  think  Ave  submitted  a  proof.  It  is  qiiite 
possible  the  general  terms  were  discussed  prior  to 
that,  although  I  wouldn't  be  sure  of  that  sequence. 

Q.  Did  you  discuss  the  question  of  patent  pro- 
tection on  the  product  Core-Min-Oil  ? 

A.  Well,  that  was  discussed.  Now,  whether  it 
was  discussed  preliminarily  to  the  contract,  or  dur- 
ing the  time  when  the  contract  was  being  worked 
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on,  I  couldn't  say;  undoubtedly  the  question  of 
patent  protection  came  up  early  in  the  conversa- 
tions, owing  to  the  fact  that  they  had  a  presumably 
patented  material  and  a  secret  material. 

Q.     Yes. 

A.  Just  when  the  patent  phase  of  it  came  in  I 
couldn't  [717]  be  very  sure. 

Q.  You,  of  course,  remember  that  Mr.  Ruddle 
or  Mr.  Peck  frankly  stated  that  they  didn't  have 
patents  at  that  time  on  the  product  ? 

A.     They  had  patent  applications. 

Q.  They  had  patent  applications  pending  in  the 
Patent  Office?  A.     Yes,  so  they  said. 

Q.     But  no  issued  patents? 

A.     I  believe  that  is  correct. 

Q.  You  remember,  of  course,  Mr.  Ruddle  did 
indicate  apprehension  to  letting  this  thing  leak  out 
to  strangers  and  finding  himself,  as  he  put  it,  per- 
haps robbed  of  his  work,  of  his  invention,  not  only 
the  possibility  of  your  own  people  carrying  it  away, 
but  of  strangers;  isn^t  that  correct? 

A.  I  don't  know  that  he  expressed  the  idea  of 
strangers  doing  it.  I  think  he  was  suspicious.  My 
impression  is  that  he  was  suspicious  of  corpora- 
tions. 

Q.  You  remember  that,  of  course,  that  Mr. 
Ruddle,  or  perhaps  Mr.  Peck,  were  anxious  that 
you  keep  any  information  you  might  get  on  this 
thing   from   leaking   out,   keep   it   to   yourself,    of 
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course,  until  this  deal  was  completed;  you  remem- 
ber that?  A.     Yes. 

Q.  Do  you  remember  any  discussions  relating 
to  patent  protection,  the  possible  patenting  of  this 
invention  in  foreign  countries  prior  to  the  signing 
of  the  contract? 

A.  Well,  I  don't  remember  the  specific  discus- 
sions, although  there  were  unquestionably  dis- 
cussions, because  I  think  that  was  covered  in  the 
contract. 

Q.  Do  you  remember  saying  that  your  company 
would  indicate  to  them  the  countries  in  which  you 
believed  patent  protection  was  worth  while,  and  in 
which  you  would  be  interested'? 

A.     Well,  something  on  that  order. 

Q.  Something  along  that  line,  that  is  all  familiar 
to  you  in  the  general  discussion? 

A.     It  was  in  the  general  discussion. 

Q.  Do  you  remember  discussing  your  sales  pro- 
gram that  you  intended  [718]  to  initiate  with  refer- 
ence to  this  product  prior  to  the  signing  of  the 
contract?  A.     Specifically,  you  mean? 

Q.     Yes.  A.     No,  I  don't. 

Q.  Maybe  I  can  refresh  your  recollection  a  little 
bit.  Do  you  recall  anything  that  you  said  to  Mr. 
Ruddle  about  the  sales  force  of  the  Shell  Company, 
and  its  country- wide  nature? 

A.  It  is  quite  likely  that  I  referred  to  that,  be- 
cause it  is  a  fact.  That  would  be  brought  up  in 
the  discussion. 
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Q.  Do  you  remember  saying  anything  about  the 
fact  the  Shell  Oil  Company  had  something  like  5000 
salesmen  throughout  the  United  States? 

A.  I  don't  remember  specifying  a  number,  be- 
cause I  didn't  know  how  many  salesmen.  I  don't 
think  I  knew  at  that  time  how  many  salesmen  the 
Shell  Company  had  throughout  the  United  States. 
I  may  have  said  thousands,  but  I  wouldn't  under- 
take— I  couldn't  guess  a  number. 

Q.  You  would  not  say  you  did  not  use,  yourself, 
the  one  figure  ''5000'"? 

A.  Well,  I  would  say  that  it  would  be  quite  un- 
likely. 

Q.     If  you  had. 

A.  Yes.  I  might  have  said  several  thousand, 
but  I  don't  remember  any  number  at  all. 

Q.  Do  you  remember  saying  in  that  connection 
the  salesmen  of  the  Shell  Company  were  in  a  posi- 
tion to  call  on  virtually  every  foundry  in  the  United 
States  at  least  once  a  month  1 

A.  That  is  quite  likely  that  some  such  statement 
..night  have  been  made. 

Q.  Do  you  remember  saying,  for  instance,  you 
would  ])robably  have  a  head  office  for  the  sale  of 
this  product  at  St.  Louis,  Missouri? 

A.  Wei],  I  wouldn't  put  it  as  a  possibility,  be- 
cause that  is  a  determination  that  would  have  to 
be  made  by  someone  besides  myself. 

Q.     Do   you   remember   saying  that   that   would 
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probably  be  the  case,  [719]  since  the  Middle  West 
of  the  United  States  was  the  big  foundry  center? 

A.  I  might  have  said  that  the  logical  place  to 
have  it  would  be  there,  because  of  the  fact  the 
foundry  industry  is  east  of  the  Mississippi  River. 

Q.  A  large  proportion  is  in  the  Mississippi 
Valley  area? 

A.  I  might  have  said  that  that  was  my  idea, 
which  isn't  necessarily  the  idea  of  the  company. 

Q.  During  the  negotiations  leading  up  to  the 
signing  of  the  contract,  who  represented  the  Shell 
Oil  Company,  other  than  yourself? 

A.  Mr.  Gratama  sat  in  on  some  of  the  inter- 
views, handling  the  legal  phase. 

Q.  He  is  head  of  your  local  legal  depart- 
ment, is  he? 

A.  No.  He  is,  I  think,  the  head  of  the  legal 
department  of  the  Shell  Development  Company. 

Q.  Primarily  devotes  himself  to  patents  and 
patent  matters?  A.     Yes. 

Q.     He  is  a  lawyer  ?  ' 

A.     Well,  I  have  to  assume  that,  yes. 

Q.  Well,  I  think  he  is  an  attorney  of  record  in 
the  case,  isn't  he?  Did  any  other  attorney  for  Shell 
Development  Company  participate  in  these  nego- 
tiations leading  up  to  the  signing  of  the  contract? 

A.  I  don't  recall  that  anyone  else  did.  You  are 
referring  to  the  negotiations  '  with  Feck  and 
Ruddle? 
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Q.  Yes,  leading  up  to  the  signing  of  the  contract 
that  you  prepared  and  presented. 

A.     I  don't  recall  that  anybody  else  did. 

Q.  Of  course,  the  brains  of  the  legal  department 
were  there  to  be  used  by  you  ? 

A.     I  assume  that. 

Q.  Did  anybody  else  work  with  you  in  nego- 
tiating the  contract,  outside  of  the  legal  depart- 
ment? A.     I  don't  think  so. 

Q.  Do  you  know  which  of  the  men  in  your  legal 
department  prepared  that  first  draft  of  contract? 

A.    No. 

Q.     It  was  prepared  by  your  company,  however? 

A.  Well,  that  is  a  [720]  fair  assumption,  on  my 
part,  also. 

Q.  Well,  you  are  making  a  lot  of  assumptions 
there.  I  am  trying  to  be  liberal,  because  I  know 
you  are  doing  the  best  you  can.  How  do  you  reach 
the  assumption  in  this  case?  Somebody  handed 
you  a  draft  which  you,  in  turn,  handed  to  Peck  and 
Ruddle?  A.    That  is  it. 

Q.    Who  handed  you  that  draft? 

A.     Mr.  Gratama. 

Q.  Was  he  present  when  you  handed  it  to  Peck 
and  Ruddle? 

A.  I  am  not  sure  about  the  final  draft.  There 
were  several  drafts.  He  was  present  at  some  of  the 
interviews,  but  I  cannot  recall  whether  he  was 
present  at  the  time — I  believe  he  was,  however.    It 
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is  my  guess  that  he  was  present  when  the  contract 
was  finally  signed,  although  I  cannot  be  positive. 

Q.  You  have  a  copy  of  it,  that  original  draft, 
of  course,  Mr.  McSwain? 

A.     I  have  a  copy  of  the  contract. 

Q.  Will  you  secure  a  copy  of  that  and  produce 
it  this  afternoon? 

Mr.  Aurich:  Why  don't  you  show  him  a  copy 
attached  to  the  pleadings. 

Mr.  Hackley:  That  is  the  final  form.  I  want  a 
draft  of  the  original  contract. 

The  Witness:     I  don't  think  I  have  it. 

Mr.  Hackley:     Q.     Will  you  check  your  files? 

A.     Yes. 

Q.     If  you  have  it  bring  it  here.  A.     Yes.- 

Q.  And  any  subsequent  drafts  which  were  'pre- 
pared on  the  one  side  or  the  other,  as  well,  and  we 
will  go  into  that  at  that  time.  By  the  way,  there 
was  mention  of  these  tests  that  were  made "  up  at 
Martinez.  Those  were  by  Mr.  Spotswood,  or" under 
his  direction?  ,'     :i  •      ' 

A.     That  was  my  understanding:       . ''  '. 

Q.  Those  were  reported  to  your  company,  I 
presume?  '  \  •• 

A.  I  would  have  to  check  to  be  sure.  The  as- 
sumption is  that  [721]  usually  those  things  are. 

Q.  There  is  a  great  deal  (tf  formality  in  the  way 
you  run  your  business? 

A.  In  some  of  it;  some  of  the  preliminary  tests 
at   Vulcan   Foundry  which  were   not   particularly 
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scientific  tests  may  or  may  not  have  been,  I  am  not 
sure  just  whether  Spotswood  reported  on  those. 

Q.  Will  you  check  for  those  reports,  and  I  want 
only  reports  other  than  those  annexed  to  the  plead- 
ings. There  are  a  number  of  reports  which  we 
have  received  copies  of.  I  have  tied  those  to  the 
pleadings.  By  the  way,  Mr.  Aurich,  you  have  ad- 
mitted the  authenticity  of  all  of  those  documents 
annexed  to  the  pleadings? 

Mr.  Aurich :  I  am  going  to  have  to  let  the  record 
speak  for  itself. 

Mr.  Hackley:    I  am  not  going  to  check  it  now. 

Mr.  Aurich :     Well,  look  at  paragraph  X. 

Mr.  Hackley:  I  was  looking  first  at  paragraph 
VII.  There  you  said  that  as  to  Exhibit  C,  a  letter 
of  November  2,  1938,  sent  to  me,  as  a  matter  of  fact, 
by  Mr.  Gratama,  you  admit  there  was  such  a  letter, 
and  that  it  read  substantially  like  Exhibit  C.  Now, 
I  don't  know  what  you  intend  by  that  limitation, 
"substantially,"  but  I  would  probably  have  to  call 
Mr.  Gratama  to  tell  me  where  it  differs  from  the 
letter  as  he  wrote  it.  I  don't  know  whether  that 
was  a  purposeful  reservation  or  not. 

Mr.  Aurich :  As  a  matter  of  fact,  I  did  not  pre- 
pare the  answer.  I  do  not  believe  it  is  purposeful, 
but  I  think  it  is  merely  a  matter  of 

Mr.  Hackley :  Well,  I  will  take  that  up  probably 
under  Rule  34  or  36.  We  can  pass  it  for  the 
moment. 

Q.     Do  you  recall  any  further  conversations  that 
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you  had  prior  to  the  signing  of  the  contract  Avitii 
Messrs.  Peck  or  Ruddle  with  regard  [722]  to  the 
sales  participation  for  this  product  on  the  market 
that  might  be  enjoyed,  and  how  much  your  com- 
pany might  be  able  to  sell  of  the  product,  and  things 
of  that  sort? 

A.  Well,  I  think  quite  likely  we  had  conversa- 
tions of  that  nature. 

Q.     Tell  me  what  you  can  remember  about  them. 

A.  I  don't  remember  any  specific  thing,  other 
than  dozens  of  conversations,  and  no  one  particular 
thing  stands  out  in  my  memory.  In  the  discussions 
some  of  the  figures  were  supplied  by  them  as  to  the 
quantity;  I  think  they  estimated  the  quantity  that 
could  be  sold  from  figures  that  had  been  taken  from 
some  foundry  magazine. 

Q.  Did  either  Mr.  Ruddle  or  Mr.  Peck  in  the 
course  of  these  discussions  leading  up  to  the  sign- 
ing of  the  contract  show  you  a  letter  on  the  letter- 
head of  "The  Foundry",  Cleveland,  Ohio,  Novem- 
ber 26,  1937? 

A.  Well,  I  wouldn't  say  it  was  this  letter.  I 
saw^  a  letter  similar  to  this  one. 

Q.  Will  you  examine  that  letter  a  little  further 
and  see  if  it  does  not  jibe  with  your  memory  as 
something  that  was  shown  to  you? 

A.  I  think  if  I  looked  at  it  for  a  week  I  wouldn  't 
be  able  to  identify  it  any  more  closely.  It  is  sub- 
stantially a  letter  similar  to  that,  and  quite  possibly 
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that  one,  giving  figures  as  to  the  amount  of  core  oil 
that  was  used  in  the  United  States. 

Mr.  Hackley:  I  offer  as  Plaintiff's  Exhibit  2 
the  letter  on  the  letterhead  of  "The  Foundry,  1213 
West  Third  St.,  Cleveland,  Ohio,"  dated  November 
26,  1937,  carrjdng  the  signature  of  G.  A.  Pope,  As- 
sistant Advertising  Manager. 

Mr.  Aurich :  I  object  to  the  introduction  of  the 
letter  in  evidence  on  the  ground  no  foundation  has 
been  laid,  that  it  has  not  been  properly  or  at  all 
authenticated  or  proved;  on  the  further  ground 
that  it  calls  for  hearsay. 

(The  letter  was  marked  '* Plaintiff's  Exhibit 
2,"  and  is  herein  [723]  set  out  in  words  and 
figures  as  follows: 

"The  Foundry 

Penton  Building  —  1213  West  Third  St. 

Cleveland  —  Ohio 

November  26,  1937 
"Mr.  Lydell  Peck 
Lumber  Processing  Co. 
814  Crocker  Building 
San  Francisco,  Calif. 

"Dear  Mr.  Peck: 

"As  you  have  already  ascertained,  it  is  virtually 
impossible  to  secure  exact  information  on  the  total 
amount  of  core  oil  used  in  the  foundry  industry. 

"However,  this  subject  has  always  been  of  con- 
siderable interest  to  us  and  from  time  to  time  we 
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have  been  called  upon  to  sujjply  similar  informa- 
tion. The  technique,  so  to  speak,  which  we  use  in 
cases  like  this,  while,  far  from  being  conclusive,  does 
provide  certain  basic  information  to  work  from. 

"On  receiving  your  letter,  I  undertook  to  bring 
our  information  on  the  subject  of  core  oil  con- 
sumption up-to-date  and  offer  the  following  facts 
and  conjecture  for  your  information. 

''From  the  'Census  of  Manufacturers'  linseed  oil 
production  was  as  follows  for  three  stated  years : 

1927   96,520,000  gal. 

1928   104,000,000  gal. 

1929   105,300,000  gal. 

"It  is  estimated  that  10%  of  this  linseed  oil  goes 
into  core  oil  and  that  the  quantity  of  core  oil  made 
is  approximately  twice  the  linseed  oil  content. 

"Thus,  the  approximate  production  of  core  oil 
for  foundry  use  may  be  estimated  as : 

1927   19,304,000  gal. 

1928   20,800,000  gal. 

1929   21,060,000  gal. 

[724] 
"The   foregoing,   of   course,   does   not   take   into 
account  such  core  oils  as  are  made  from  bases  other 
than  linseed  oil.  However,  it  does  give  an  approxi- 
mation. 

"It  is  interesting  to  check  the  above  information 
in  the  light  of  a  survey  made  by  The  Foundry  cov- 
ering the   purchases   of  ten   representative   Cleve- 
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land  foundries  during  the  three  years  from  1929 
to  1931.  The  core  oil  purchases  of  these  foundries 
were  as  follows: 


Foundry 

1929 

1930 

1931 

3-year 
Average 

#  1 

9,735 

3,465 

5,170 

6,123 

#  2 

2,704 

1,357 

3,780 

2,614 

#  3 

10,294 

6,666 

5,653 

#  4 

4,600 

7,600 

2,400 

4,867 

#  5 

337 

229 

457 

341 

#  6 

5,943 

6,338 

2,220 

4,834 

#  7 

4,995 

0 

0 

1,665 

#  8 

98,920 

47,007 

19,168 

55,032 

#  9 

115 

0 

0 

38 

#10 

4,173 

3,884 

1,728 

3,262 

Total  131,552  80,174  41,589  84,430 

Average      13,152  gal      8,017  gal      4,159  gal      8,443 

*'So  far  as  these  ten  foundries  were  concerned, 
the  'average'  foundry  purchased  approximately 
8400  gallons  of  core  oil  in  the  'average'  year.  For 
sake  of  argument,  suppose  we  assume  that  this  aver- 
age is  typical  of  2500  foundries  (total  number  of 
foundries  in  the  United  States  and  Canada  is  5386) 
thus,  we  have: 

Estimated  core  oil  purchases  of  2500  larger 
foundries— 21,000,000  gal. 

"The  remaining  3,000-odd  foundries,  let  us  as- 
sume, purchase  on  an  average  of  10%  as  much  core 
oil  per  foundry  as  the  larger  ones.  Therefore,  we 
have : 
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Estimated   core  oil  purchases  of  remaining 
3000  smaUer   foundries— 2,520,000  gal. 

Esimated  total  core  oil  requirements  of  en- 
tire foundry  industry — 23,520,000  gal. 

"It  is  interesting  to  note  that  the  estimated  core 
oil  consumption  of  the  entire  foundry  industry 
works  out  to  be  upwards  of  20,000,-  [725]  000  gal- 
lons per  year  on  the  basis  of  two  different  methods 
of  'conjecture'.  In  each  case,  the  figures  are  ad- 
mittedly hypothetical  but  the  fact  that  they  are 
rather  similar,  would  seem  to  suggest  that  they  may 
not  be  so  far  off. 

"In  any  event,  we  hope  that  the  foregoing  will 
give  you  a  broad  picture  of  the  possibilities  for  mar- 
keting core  oil  to  the  foundry  industry.  From  the 
wording  of  your  letter,  we  infer  that  you  would 
be  interested  in  knowing  to  what  extent  various 
specific  brands  of  core  oil  are  used  in  the  foundry 
industry.  Of  course,  this  is  information  which  we 
have  no  way  of  either  obtaining  or  estimating. 
Core  oil  is  advertised  rather  extensively  in  the  ad- 
vertising pages  of  The  Foundry  and  it  may  in- 
terest you  to  peruse  a  recent  issue  to  see  to  what 
extent  this  is  true. 

"We  can  only  say  that  there  is  a  very  real  market 
in  the  foundry  industry  for  core  oil  and  if  you  are 
interested  in  this  market,  there  is  no  more  effective 
or  quicker  way  of  acquainting  the  foundr}^  indus- 
try with  the  merits  of  your  particular  core  oil  than 
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through  an  advertising  program  in  The  Foundry. 
"We  are  enclosing  a  booklet  descriptive  of  the 
foundry  industry  and  The  Foundry  as  an  advertis- 
ing medium. 

"We  trust  that  all  of  the  information  provided 
will  greatly  assist  you  in  your  study.  If  we  may 
be  of  further  assistance,  please  do  not  hesitate  to 
call  on  us. 

"Yours  very  truly, 
THE  FOUNDRY 
a.  A.  POPE, 

Assistant  Advertising 
Manager.") 
GAPope:GF 


Mr.  Hackley:  Q.  Continuing  with  these  negotia- 
tions now  leading  up  to  the  contract,  do  you  re- 
member a  discussion  or  discussions  in  which  Peck 
and  Ruddle,  or  both  of  them,  wanted  to  [726]  work 
out  some  minimum  gallonage  basis,  or  some  mini- 
mum royalty  basis  to  insure  themselves  a  return 
under  the  contract? 

A.  I  don't  recall  that  that  was  necessarily  their 
position.  So  many  angles  were  discussed,  just  where 
they  all  originated  is  difficult  for  me  to  recall. 

Q.  Well,  you  recall  there  was  a  discussion  of 
the  question  of  minimum  royalty  or  minimum  gal- 
lonage? A.     I  believe  there  was. 

Q.     Do  you  remember  any  discussion  relating  to 
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the  establishment  of  some  price  at  which  the  prod- 
uct was  to  be  sold,  Core-Min-Oil '? 

A.  There  were  undoubtedly  a  number,  or  a  lot 
of  discussions  as  to  price. 

Q.  You  remember  there  were  discussions  along 
that  line? 

A.     There  were  discussions,  yes. 

Q.  Do  you  remember  saying  in  effect  to  Peck 
and  Ruddle  that  they  could  safely  rely  on  your 
company  to  get  the  highest  price  the  market  would 
stand  for  a  product  of  that  sort  in  the  interest  of 
making  a  maximum  profit  for  yourself  and  Peck 
and  Ruddle,  for  that  matter? 

A.  I  don't  know  that  those  were  my  words.  I 
very  likely  explained  to  them  that  our  interests 
lay  in  the  getting  of  the  highest  price  possible. 

Q.  And  they  would,  in  turn,  since  they  would 
participate  on  a  percentage  basis,  profit  just  exact- 
ly as  you  would  profit? 

A.  That  was  undoubtedly  brought  up  in  the  dis- 
cussions. 

Q.  I  show  you  a  document  which  appears  to  be 
a  draft  of  agreement,  with  a  great  deal  of  inter- 
lineation, and  ask  you  if  you  recognize  it. 

Mr.  Aurich :  The  question  is,  Can  you  recognize 
that  document? 

A.  It  looks  very  much  like  my  handwriting, 
not  all ;  some  of  it  is  my  handwriting,  I  think. 

Mr.  Hackley :  Q.  Does  that  appear  to  be,  as  far 
as  you  can  [727]  observe,  a  copy  of  that  first  draft 
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of  the  i)roposed  contract  between  Peck  and  Rud- 
dle and  Shell? 

A.  I  don't  recall  whether  it  is  the  first  draft. 
It  looks  like  a  draft. 

Q.     A  certain  draft? 

A.  One  of  the  drafts.  Whether  it  was  the  first 
or  second ;  I  couldn  't  tell  you  now  how  many  drafts 
there  were.  There  were  a  number  of  them. 

Mr.  Hackley :  I  ask  that  the  document  thus  iden- 
tified by  the  witness  be  marked  as  Plaintitfs'  Ex- 
hibit 3.  I  will  make  the  statement  for  your  infor- 
mation there  will  be  further  identification  before 
it  is  finally  presented,  although  we  will  go  as  far 
as  we  can  with  this  witness. 

Q.  With  particular  reference  to  the  interlinea- 
tion and  the  longhand  writing  on  the  document, 
I  will  start  at  the  beginning  and  ask  3^ou  what  you 
can  identify  as  your  handwriting.  At  the  top  of 
the  first  page  there  appears  an  insert  of  the  nu- 
meral "8"  and  the  month  "April."  Is  that  your 
handwriting  ?  A.     No. 

Q.     Do  you  recognize  that  handwriting  at  all? 

A.     No. 

Q.  Further  down  in  the  first  preamble  there  is 
added,  ''and  to  new  compositions  for  other  foundry 
U-ses,  such  as  core  covering." 

A.     That  is  my  writing. 

Q.  The  next  line,  the  words  "and  covered  by" 
are  stricken.  Do  you  remember  whether  you  struck 
those  words? 
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A.     No,  I  don't  recall. 

Q.  At  the  end  of  the  page,  at  the  start  of  para- 
graph I,  there  is  an  insert,  "to  make,  use  or  sell," 
wliich  has  an  underscoring,  and  the  caret.  Do  you 
recognize   that   handwriting? 

A.     I  don't,  no. 

Q.     It   is  not  yours?  A.     No. 

Q.  Going  over  to  the  second  page,  the  third 
line,  there  is  an  insert,  "in  so  far  as  they  relate.'^ 
Is  that  your  handwriting  ?  [728] 

A.     Well,  I  think  it  is. 

Q.     Do  you  remember  making  that  insert? 

A.     No,  I  don't  recall. 

Q.  I  would  like  to  know  if  you  remember  strik- 
ing out  the  words  "relating  to  core  binding,"  which 
appear  on  that  same 

A.  No,  I  have  no  recollection  whatever  of  strik- 
ing that  out.  In  fact,  I  don't  recall  the  particular 
circumstances  surrounding  the  interlineation. 

Q.  Did  you  make  the  interlineation  at  the  start 
of  line  4;  rather,  is  that  your  handwriting,  "for 
foundry  use"? 

A.  "foundry  use,"  it  looks  like  mine,  but  "for" 
doesn't.  It  may  be,  though,  I  may  have  started  to 
print. 

Q.  It  probably  would  be,  wouldn't  you  think, 
Mr.    McSwain?  A.    Yes. 

Q.  Because  of  the  probability  of  your  putting 
the  two  words  in.  The  paragraph  closes,  the  first 
paragraph.  No.  1,  at  the  top  of  page  2,  "make,  use 
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or  sell  compositions  for  foundry  use  disclosed  in". 
Is   that   your   handwriting?  A.     Yes. 

Q.  Then  follows  the  tyx)ed  portion,  ''said  pat- 
ent applications  and  patents."  And  added  in  hand- 
writing is  "while  this  license  remains  exclusive." 
Is  that  your  handwriting,  again?  A.     Yes. 

Q.  In  paragraph  2,  on  page  2,  there  is  an  insert 
at  the  start  of  the  second  line,  "and  other  compo- 
sitions for  foundry  use."  Is  that  your  handwriting? 

A.    Yes. 

Q.  Paragraph  3,  third  line,  the  insert  "same  as 
2."  Is  that  your  handwriting? 

A.     I  think  so. 

Q.  When  you  said  "same  as  2",  I  presume — 
you  can  correct  me  if  I  am  wrong — ^you  referred  to 
that  as  the  same  insert  to  be  placed  in  the  third 
line  of  paragraph  3  as  the  insert  at  the  start  of 
the  second  line  of  paragraph  2? 

A.     I  imagine  that  may  be  yowo  presumption. 

Q.  Well,  will  you  read  paragraph  3  with  that 
as  an  insert  and  see  [729]  if  that  still  appears  to  be 
a  fair  presumption  in  that  it  would  make  sense  as 
a  paragraph?  A.     I  think  it  would. 

Q.  Paragraph  5,  we  have  within  the  first  line 
the  words  "do  not  intend  to  engage,"  w^hich  are 
stricken  out,  or  apparently  so,  with  a  line  drawn 
through  them.  Is  that  your  handwriting? 

A.     I  don't  think  so. 

Q.  Do  you  have  any  recollection  of  whether  you 
drew  the  line  through  those  words? 
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A.     I   don't  recall. 

Q.  You  notice  the  words  "will  not  engage"  ap- 
parently were  at  one  time  stricken,  and  then  the 
striking  was  erased.  Do  you  remember  whether 
you  did  that?  A.     No. 

Q.     Either  the  striking  or  the  erasing? 

A.    No. 

Q.    You  don't  recall?  A.    No. 

Q.  Line  2  of  paragraph  5  has  an  insert,  "same 
as  2,"  and  the  words  "core  binding  compositions" 
are  stricken.  Is  that  your  handwriting? 

A.    Yes. 

Q.  Well,  it  would  appear  to  be  an  insert  in 
paragraph  4  and  paragraph  3  in  the  same  language 
which  is  inserted  at  the  second  line  of  paragraph 
2?  A.     That  seems  to  be. 

Q.  I  think  we  skipped  reference  to  paragraph 
4,  here,  a  phrase,  "same  as  2"  inserted  in  the  second 
line  is  present;  is  that  your  handwriting? 

A.    Yes,  I  think  it  is. 

Q.  Continuing  now  with  paragraph  5,  the  sec- 
ond sentence,  the  fourth  line  of  the  paragraph  has 
the  insert  of  the  phrase,  "it  is  their  intention  not 
to";  the  words  "they  will  not"  are  stricken.  Is 
that  your  handwriting?  A.     I  believe  it  is. 

Q.     You  didn't  cross  your  "t"  there. 

A.    No,  I  notice. 

Q.  In  the  fifth  line  the  insert  is  made,  "same 
as  2".  Is  that  your  handwriting? 

A.     I  think  it  is. 
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Q.  Your  same  testimony  would  apply  to  that  ref- 
erence as  previously  [730]  applies  where  it  appears  ? 

A.     Yes. 

Q.  Paragraph  6  has  the  insert  in  the  second 
line,  "same  as  2",  and  the  words  "core  binding 
compositions"  are  stricken.  Is  that  your  hand- 
writing % 

A.  I  don't  believe  it  is.  It  might  have  been,  at 
that. 

Q.     You  would  not  say  definitely  it  w^as  not? 

A.  No.  It  is  a  little  lighter.  I  bear  down  on  my 
pencil  a  little  heavier. 

Q.     You  might  have  been  tired. 

A.     It  is  quite  likely  so. 

Q.  Going  on  to  paragraph  7  at  the  bottom  of 
page  2,  the  third  line  has  the  insert,  "and  other 
compositions  for  foundry  use";  the  words  "for 
use"  are  stricken.  Then  the  w^ord  "sold"  appears 
at  the  end  of  the  line.  Is  that  your  handwriting* 

A.     This  section,  here? 

Q.     Yes.  A.    Yes,  I  think  so. 

Q.  There  was  apparently  an  insert  of  the  word 
"of"  after  the  word  "sales"  in  line  4.  That  has 
been  erased.  Can  you  see  that  enough  to  tell  whether 
that  litle  word  "of"  was  in  your  handwriting? 

A.  I  can  hardly  identify  it,  but  it  seems  rea- 
sonable to  suppose  that  it  was. 

Q.  Do  you  remember  making  that  particular  in- 
sert there? 

A.     I    don't    remember    the    particular    circum- 
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stances;  that  is,  I  don't  remember  making  the  in- 
sert, but — my  answer  is  no. 

Q.  In  the  fourth  line,  paragraph  7,  the  word 
"net",  I  guess  it  is  "net",  appears  to  have  been 
stricken  out.  Do  you  remember  whether  you  struck 
that  or  not?  A.     I  don't  remember. 

Q.  After  the  word  "sales"  an  insert,  "to  con- 
sumer". Is  that  your  handwriting? 

A.     It  looks  very  much  like  it. 

Q.  A  little  later  the  word  "refinery"  is  stricken 
out  and  there  is  inserted  "Mfg.  Plant." 

A.     Manufacturing  plant. 

Q.  That  is  an  abbreviation  for  the  word  "man- 
ufacturing." That  is  [731]  your  insert,  too,  is  it? 

A.    Yes. 

Q.  At  the  start  of  the  next  to  the  last  line  of 
paragraph  7  there  is  the  handwritten  word  "eluding 
sales  tax",  and  the  words  "eluding  freight"  are 
stricken.  Is  that  your  handwriting? 

A.  Where  is  the  word  "freight"?  Oh;  well,  it 
looks  like  my  handwriting.  I  cannot  identify  the 
striking  out. 

Q.  Your  striking  line  looks  about  like  anybody 
else's?  A.     Yes. 

Q.  Over  on  page  3,  paragraph  8,  you  will  notice 
there  are  lines  drawn  through  that  whole  para- 
graph, rather  bold  lines,  apparently  attempting  id 
strike  it.  Do  you  remember  doing  that?  You  might 
read  the  paragraph  to  see  if  you  recall  it. 
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A.  I  don't  recall — you  are  asking  me  to  recall 
the  act? 

Q.     Yes.  A.     No. 

Q.  Do  you  recall  anything  about  any  discussion 
of  striking  paragraph  8? 

A.  I  don't  recall.  I  recall  the  discussions  rela- 
tive to  the  inclusion  of  this,  that  there  were  dis- 
cussions relative  to  the  inchision,  but  I  cannot  re- 
call now  just  the  circumstances  that  led  to  the 
striking  out  of  the  paragraph. 

Q.  Do  you  remember  now  whether  that  was 
stricken  at  your  suggestion,  or  at  the  suggestion  of 
Peck  and  Ruddle?  A.     I  don't  recall. 

Q.  Of  whether  or  not  it  would  seem  to  be  a 
good  idea? 

A.  I  don't  recall  the  circumstances  leading  to 
the  striking  out  of  the  paragraph.  As  I  read  it  here, 
I  wonder  why  it  was  stricken  out. 

Q.  Going  to  paragraph  9,  you  notice  the  insert 
of  the  word  "or"  in  the  third  line.  Is  that  your 
handwriting?  And  the  same  Vs'ord  occurs  again  as 
an  insert  in  place  of  "and"  twice  in  the  fourth 
line. 

A.  Well,  I  can  hardly  identify  it.  It  might  easily 
be  or  it  might  not  be.  [732] 

Q.  You  would  probably  have  to  try  out  your 
writing  of  the  word  "or"  to  see  how  it  looks? 

A.     Yes,  under  similar  circumstances. 

Q.  At  the  end  of  paragraph  9,  this  is  a  rather 
long  insert,  that  line,  "In  the  event  Shell  Oil  sells 
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the  sohition  part  of  Core-Min-Oil  separately  (e.i. 
without  the  asphalt  emulsion  component)  then  a 
sale  of  one  gallon  of  solution  shall  be  considered 
the  equivalent  of  a  sale  of  one  and  five-eighths  gal- 
lon Core-Min-Oil." 

A.     That  is  my  handwriting. 

Q.  On  page  4,  at  the  side  of  paragraph  10,  ap- 
pears the  number  "31".  Is  that  your  handwriting'? 

A.     Might  or  might  not  be. 

Q.  In  paragraph  11,  in  next  to  the  last  line, 
there  is  an  insert  after  "Core-Min-Oil"  of  the 
words  "same  as  2." 

A.     Looks  like  mine. 

Q.     And  it  would  refer  probably  to   the   same 
thing  as  we  had  previously  in  paragraph  2? 
■    A.     I  would  assume  so. 

Q.  Paragraph  13,  the  added  words  "same  as  2 
within  this  agreement,"  inserted  at  the  end  of  the 
line.    Is   that   your   handwriting?  A.     Yes. 

Q.  Page  4,  paragraph  14,  the  first  line  an  in- 
sert "for  $5000  or  less."  .' 

A.     That  is  my  handwriting. 

Q.     The  paragraph  ends  "right  to  use."' 

A.     No. 

Q.  That  is  not  your  handwriting.  Parafgraph^lS, 
after  the  word  "Peck"  in  the  third  line  is  the  word 
"and".  Is  that  your  handwriting? 

A.     I  don't  know. 

Q.     It  could  or  couldn't  be,  as  a  matter  of  fact? 

A.    Yes.  ■  '     ■■' 


1096        Lydell  Peck  and  Allan  B.  Buddie 

Plaintiffs'  Exhibit  No.  38  for  Identification  (Cont.) 
(Deposition  of  John  F.  McSwain.) 

Q.  Paragraph  17,  there  is  an  addition  to  the 
last  line  which  reads  "Shell  Oil  will  inform  P.  and 
R.  of  the  patent  numbers,  term  and  further  details 
of  any  foreign  patents  under  this  article."  Is  that 
your  handwriting? 

A.     That  is  my  handwriting.  [733] 

Q.  In  the  next  to  the  last  line  in  paragraph  18 
there  is  a  striking  of  the  letters  "re"  in  the  word 
"retransfer."  That  is  the  prefix  that  is  stricken. 
Do  you  remember  doing  that  ? 

A.     No,  I  do  not. 

Q.  Paragraph  25,  an  insert  of  the  words  "to 
Shell  or  its  assignee."  Is  that  your  handwriting? 

A.    Well,  I  think  it  is. 

Q.  Paragraph  21,  the  last  sentence  is  placed 
in  parentheses.  Can  you  recognize  that,  or  remember 
of  doing  it?  A.     No. 

Q.    You  have  no  recollection  of  that  ? 

A.    No. 

Q.  Paragraph  29,  in  the  second  line  there  is 
an  insert,  "notice  of,"  and  the  word  "the"  is 
stricken.  Do  you  recognize  that  striking? 

A.     I  think  it  is  mine. 

Q.    You  didn't  cross  your  "t"  here. 

A.    No. 

Q.  Paragraph  29,  at  the  end,  you  add:  "Any  sub- 
licenses granted  under  this  article  by  Peck  and 
Ruddle  before  notice  of  termination  of  this  agree- 
ment shall  remain  in  force."  Is  that  your  hand- 
writing? A.     I   think   so. 
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Q.  You  notice  there  was  apparently  a  bracket 
around  paragraph  29,  an  erasure,  an  insert  made 
and  the  word  "out"  was  written  and  then  erased. 

A.    Yes. 

Q.  Can  you  state  whether  that  word  "out"  was 
in  your  handwriting?  A.     I  don't  think  so. 

Q.     Does  it  appear  to  be?  A.     No. 

Q.  Do  you  remember  anything  relating  to  the 
erasure  of  that  bracket  and  the  word? 

A.     No,  I  don't  recall  the  circumstances. 

Q.  Paragraph  31  has  added  to  it  in  longhand  the 
words  "Upon  assigning  the  agreement  as  provided 
in  this  article  Shell  Oil  will  remain  liable  under 
its  obligations  herein  until  its  assignee  gives  no- 
tice in  writing  to  Peck  and  Ruddle  that  it  will  as- 
sume the  obligations  of  this  agreement."  Is  that 
your  handwriting?  [734] 

A.     I  think  so. 

Q.     You  would  say  it  was,  would  you  not? 

A.     Yes. 

Q.  There  appears  to  be  no  alteration  on  page 
8.  On  page  9  there  is  the  change  of  the  last  word 
of  the  first  line  which  read  "agrees"  and  wao 
changed  to  read  "declare".  Is  that  your  hand- 
writing? A.     I  don't  think  so. 

Q.  I  don't  think  we  will  ever  identify  that  word, 
either. 

A.     Did  you  ask  me  if  this  was  the  first  draft? 

Q.     Yes.  I  asked  you  at  the  outset  if  you  identi- 
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fied  it  as  the  first  draft,  and  I  think  you  testified, 
you  correct  me  if  I  misinterpret  it,  Mr.  McSwain, 
that  you  could  not  tell  whether  the  first  draft,  it 
was  a  draft  made  prior  to  the  signing  of  the  con- 
tract. A.     That  is  correct. 

Q.  Do  you  remember  now  whether  this  was  the 
first  or  some  other  draft  of  the  contract  ? 

A.     I  am  quite  sure  it  was  not  the  first  draft. 

Q.  Do  you  remember  the  circumstances  leading 
to  the  making  of  all  these  alterations  in  your  hand- 
writing of  the  contract,  Exhibit  3?  A.     No. 

Q.  Have  you  any  recollection  at  all  of  going  over 
that  particular  draft  of  the  contract  and  making 
all  those  numerous  inserts'? 

A.  Well,  we  worked  over  various  drafts;  I  have 
no  recollection  of  this  particular  draft,  or  the  cir- 
cumstances. I  can  draw  a  conclusion  from  the 
wording. 

Q.  Well,  I  would  rather  have  your  recolle-etion, 
so  far  as  you  can  give  it. 

A.  The  legal  phraseology  doesn't  sound  like  my 
own. 

Q.  The  handwriting  is  yours,  but  you  do  not 
recognize  the  sense  of  it? 

A.     No,  I  would  say  not. 

Q.  Do  you  remember  whether  those  inserts  were 
made  in  the  presence  of  anybody  else  % 

A.  No,  I  don't  remember  the  circumstances 
[735]  surrounding  the  making  of  this  draft.  Ruddle 
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was  in  my  office  at  various  times,  and  it  may  be  at 
one  of  those  times  these  changes  were  made. 

Q.  Do  you  have  any  recollection  of  handing  this 
particular  draft  of  the  contract  to  Mr,  Ruddle  and 
Mr.  Peck  after  you  made  these  inserts'? 

A.  No,  I  don't.  As  I  say,  we  worked  over  vari- 
ous drafts;  the  particular  circumstances  wouldn't 
stand  out  in  my  memory  of  any  particular  action  in 
connection  with  it. 

Q.  You  would  definitely  recognize  now  this  as 
one  of  the  early  drafts  of  the  contract  which  even- 
tually was  executed  on  April  8,  1938,  and  that  you 
must  at  one  time  have  had  it  in  your  possession  and 
made  these  changes'? 

A.  I  undoubtedly  made  these  interlineations.  I 
would  not  say  it  was  necessarily  one  of  the  early 
drafts  in  the  negotiations.     It  was  one  of  the  drafts. 

Q.  Yes.  Subsequent  to  that  the  contract  was 
completed  and  signed  on  April  8, 1938 '? 

A.     Yes. 

Mr.  Hackley:  I  think  I  will  offer  that  as  Plain- 
tiffs' Exhibit  3. 

(The  document  was  marked  "Plaintiffs'  Ex- 
hibit 3.") 

PLAINTIFF'S  EXHIBIT  No.  3 

LICENSE  AGREEMENT 

This  agreement  made  as  of  the  8  day  of  April, 
1938,  by  and  between  Lydell  Peck  of  San  Francisco, 
California,  hereinafter  referred  to  as  *'Peck'',  and 
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Allan  B.  Ruddle  of  San  Francisco,  California,  here- 
inafter referred  to  as  "Euddle",  and  Shell  Oil  Com- 
pany, a  California  corporation  of  100  Bush  Street, 
San  Francisco,  California,  hereinafter  referred  to 
as  "Shell  Oil", 

Witnesseth  That: 

Whereas,  Pe<3k  and  Ruddle  warrant  they  are  the 
owners  of  all  rights  to  a  new  and  useful  core  bind- 
ing composition  hereinafter  referred  to  as  "Core- 
Min-Oil",  consisting  of  two  components,  a  secret 
solution  and  asphalt  emulsion,  and  to  new  composi- 
tions for  other  foundry  uses  such  as  core  covering. 

Whereas,  Peck  and  Ruddle  warrant  that  said 
Core-Min-Oil  is  fully  described  in  (and  ooverod  by} 
IT.  S.  Patent  Application  Serial  No.  165,765,  filed 
Sept.  25,  1937,  entitled  "Moulded  Products";  U.  S. 
Patent  Application  Serial  No.  179,150,  filed  Dec. 
10,  1937,  entitled  "Moulded  Products";  and  U.  S. 
Patent  Application  Serial  No.  184,237,  filed  Jan. 
10,  1938,  entitled  "Composition  of  Matter",  all  filed 
in  the  name  of  Ruddle, 

Whereas,  Peck  and  Ruddle  warrent  that  they  are 
the  exclusive  co-owners  of  said  U.  S.  patent  appli- 
cation and  warrant  that  there  are  no  licenses  or 
other  interests  outstanding. 

Whereas,  Shell  Oil  is  interested  in  acquiring  ex- 
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elusive  rights  under  the  inventions  disclosed  in  said 
patent  applications, 

Now,  Therefore,  the  parties  have  agreed  as  fol- 
lows: 

1.  Peck   and  Ruddle  hereby   grant   unto   Shell 

to  mcilio^  uoo  or  boH 
Oil  an  exclusive  license^ luider  the  said  three  Ruddle 

U.  S.  patent  applications,  any  renewals,  continua- 
tions, divisions,  substitutions  of  said  applications 
and  any  patents  to  be  issued  thereon,  and  under 
any  applications  covering  improvements  of  the  in- 
ventions disclosed  in  said  applications  and  other 
inventions  insofar  as  they  relate  relating  to  oo^pe 
binding"  compositions  for  foundry  use  owned  or 
controlled  by  Peck  and  Ruddle,  and  any  patents 
issued,  together  with  the  right  to  sublicense  third 
parties.  Peck  and  Ruddle  shall  not  oporato  undo» 
make  use  or  sell  compositions  for  foundry  use  dis- 
closed in  said  patent  applications  and  patents,  while 
this  license  remains  exclusive. 

2.  Shell  Oil  shall  diligently  attempt  to  sell  Core- 
Min-Oil  and  other  compositions  for  foundry  use  as 
covered  by  said  patent  applications  or  later  pat- 
ents. 

3.  Shell  Oil  shall  diligently  attempt  to  interest 
its  affiliated,  subsidiary  and  parent  companies  in 
the  United  States  to  sell  Core-Min-Oil  (same  as  2) 
as  covered  by  said  patent  applications  or  later  pat- 
ents. 
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4.  The  policy  and  method  of  marketing  Core- 
Min-Oil  or  its  components  (same  as  2)  and  the  price 
thereof,  shall  be  left  entirely  to  the  discretion  of 
Shell  Oil. 

(do  not  intend  to  ongago) 

5.  Peck  and  Ruddle  will  not  engage  in  the  busi- 
ness of  making  or  selling  (same  as  2)  during  the  life 
of  this  agreement  within  the  City  and  County  of 
San  Francisco.  Peck  and  Ruddle  represent  that 
they  will  not  it  is  their  intention  not  to  engage  in 
the  business  of  making  or  selling  (same  as  2)  core 
binding  compositions  anywhere  in  the  United 
States  during  the  life  of  this  agreement. 

6.  Peck  and  Ruddle  hereby  grant  unto  Shell  Oil 
any  and  all  good  will  of  their  business  of  making 
and  selling  core  binding  oompooitioH[»  (same  as  2)  to- 
gether with  all  their  right,  title  and  interest  in  and 
to  the  term  "Core-Min-Oil". 

7.  Shell  Oil  agrees  that  it  and  its  affiliated,  sub- 
sidiary and  parent  companies  in  the  United  States 
will  pay  as  royalty  to  Peck  and  Ruddle  on  all  their 
sales  of  Core-Min-Oil  for  ^100*  and  other  composi- 
tions for  foundry  use,  sold  in  the  United  States, 
percentages  of  4*^  sales  to  consumer  prices  F.O.B. 
rofinopy  mfg.  plant  (exoluding — froigb»fc  eluding 
sales  tax  and  containers)  according  to  the  follow- 
ing sliding  scale: 

On  the  first  1,000,000  gals./year 15% 

On  the  next  1,000,000  to  3,000,000  gals./year.  .14% 
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On  the  next  3,000,000  to  6,000,000  gals./year.  .13% 
On  the  next  6,000,000  to  8,000,000  gals./year.  .12% 
On  the  next  8,000,000  to  10,000,000  gals./year.  11% 
On  all  over  10,000,000  gals./year. .  .  .10% 

8.  N[n  the  event  Shell  Oil  decides  to  sell  the  s<mi- 
tion  par^N^f  Core-Min-Oil  separately  (i.e^^mthout 
the  asphalt  eiaulsion  component)  theiym  applying 
the  above  sliding'^ale  Shell  Oil  ni^  multiply  the 
actual  gaUonage  of  s^tid  solutipn  sold,  by  a  factor 
which  will  bring  the  ganbn^e  up  to  the  equivalent 
amount  of  Core-Min-Oif;  this  factor  will  be  the 
recommended  standarm  proportiohsof  asphalt  emul- 
sion to  solutionxfor  the  year  in  question.  It  is  un- 
derstood th^tas  royalty  only  the  percentage  of  net 
sales  ppi^  of  the  solution  sold  is  payable  tbsfeck 
andx^uddle  when  said  solution  is  sold  alone. 

9.  If  Shell  Oil  does  not  sell  for  use  in  the 
United  States  at  least  250,000  gallons  of  Core-Min- 
Oil,  during  the  first  two  years  from  date  hereof; 
or  500,000  during  the  third  year ;  or  750,000  during 
the  fourth  year  -aiid  or  1,000,000  during  the  fifth 
•a»4  or  all  subsequent  years,  then  Peck  and  Ruddle 
may  declare  this  license  agreement  non-exclusive 
for  the  United  States  and  proceed  to  license  third 
parties  unless  Shell  Oil  pays  to  Peck  and  Ruddle 
the  royalties  on  such  minimum  yearly  quantities. 
In  computing  the  royalty  so  due,  the  royalty  on  the 
gallonage  actually   sold   during  the  year   shall   be 
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15%  of  the  actual  sales  price  as  provided  in  Article 
7  and  the  royalty  on  the  gallonage  between  that  sold 
and  the  required  minimum  shall  be  15%  of  the 
average  sales  price  of  the  gallonage  actually  sold. 
In  the  event  Shell  Oil  sells  the  solution  part  of 
Core-Min-Oil  separately,  e.i.  without  the  asphalt 
emulsion  component)  then  a  sale  of  one  gallon  of 
solution  shall  be  considered  the  equivalent  of  a  sale 
of  one  and  five  eights  gallon  Core-Min-Oil. 

10.  To  take  advantage  of  the  sliding  scale  of 
Article  7,  or  the  minimum  yearly  sales  provisions 
of  Article  9,  the  sales  of  Shell  Oil,  its  sublicensees, 
affiliated,  subsidiary  and  parent  companies  in  the 
United  States  may  be  consolidated. 

11.  Shell  Oil  and  its  affiliated,  subsidiary  and 
parent  companies  in  the  United  States  will  keep  ac- 
curate books  of  account  of  their  operations  under 
the  terms  of  this  agreement  and  will  render  to 
Peck  and  Ruddle  on  or  before  the  last  days  of 
February,  May,  August  and  November,  notarized 
statements  for  the  prior  three  months  periods  end- 
ing December  31,  March  31,  Jiine  30  and  Septem- 
ber 30,  respectively,  showing  the  amounts  of  Core- 
Min-Oil  or  the  components  for  making  Core-Min- 
Oil  (same  as  2)  sold,  the  price  realized  therefor,  and 
the  royalty  payable. 

12.  Shell  Oil  agrees  that  at  the  time  of  render- 
ing said  statements  called  for  in  Article  11,  it  will 
pay  to  Peck  and  Ruddle  the  royalties  prescribed. 
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13.  Shell  Oil  will  permit  a  certified  Public  Ac- 
countant mutually  acceptable  to  Shell  Oil  and  to 
Peck  and  Ruddle  to  inspect  during  reasonable  busi- 
ness hours,  its  records  and  accounts  pertaining  to 
Core-Min-Oil    (same  as  2)   within  this  agreement. 

14.  Shell  Oil  will  endeavor  to  purchase  for 
$5,000  or  less  at  roQaonablo  ■  cost  and  for  the  joint 
account  of  itself  and  Peck  and  Ruddle  the  Thomas 
U.  S.  Patent  1,561,956,  issued  November  17,  1925, 
entitled  "Manufacture  of  Gores '\  If  Shell  Oil  does 
so  purchase  said  patent  it  will  deduct  one-half  of 
the  purchase  price  from  one-half  of  the  royalties 
payable  under  this  agreement  to  Peck  and  Ruddle. 
Upon  completion  of  said  reimbursement,  Shell  Oil 
will  transfer  to  Peck  and  Ruddle  an  undivided  one- 
half  interest  in  said  Thomas  patent,  (right  to  use) 

15.  The  term  of  this  agreement  shall  extend 
until  the  expiration  date  of  the  last  issued  patent 
owned  or  controlled  by  Peck  and  or  Ruddle  cover- 
ing Core-Min-Oil. 

16.  Shell  Oil  may  terminate  this  license  agree- 
ment in  the  United  States  at  any  time  after  five 
years  from  date  hereof  by  giving  thirty  day?  no- 
tice in  writing  to  Peck  and  Ruddle. 

17.  Shell  Oil  or  an  af&liated,  subsidiary  or 
parent  company  will  file  in  its  own  name  and  at  its 
own  expense,  patent  applications  in  any  rountry 
outside  the  United  States  in  which  it  desires  to 
make  or  sell  Core-Min-Oil.  The  title  to  any  foreign 
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patent  obtained  shall  vest  in  Shell  Oil  or  the  affili- 
ated, subsidiary  or  parent  company  of  Shell  Oil, 
which  shall  maintain  such  patent  at  its  own  ex- 
pense. Shell  Oil  will  inform  P  &  R  of  the  patents 
numbers,  term  and  further  details  of  any  foreign 
patents  under  this  article. 

18.  Shell  Oil  may  terminate  this  license  agree- 
ment in  any  country  outside  the  United  States  after 
five  years  from  date  hereof  by  giving  written  no- 
tice to  Peck  and  Ruddle.  Upon  Shell  Oil  deliver- 
ing to  Peck  and  Ruddle  written  notice  that  it  or 
its  affiliated,  subsidiary  or  parent  company  elects 
to  terminate  the  license  in  a  particular  foreign 
country,  Shell  Oil  will  arrange  within  thirty  days 
for  the  *«transfer  of  the  said  foreign  patent  to 
Peck  and  Ruddle. 

19.  If  Shell  Oil  or  its  affiliated,  subsidiary  and 
parent  company  is  unable  to  obtain  a  patent  on 
Core-Min-Oil  in  a  particular  foreign  country  within 
three  years  from  date  of  filing  patent  application 
in  said  country  then  no  further  royalties  shall  be 
paid  to  Peck  and  Ruddle  on  sales  in  said  country. 

20.  The  royalty  rate  for  Core-Min-Oil  sold  for 
use  in  foreign  countries  shall  be  one-half  of  the 
rate  specified  in  Article  7  for  like  quantities.  In  cal- 
culating the  royalties  due,  quantities  sold  for  use 
in  all  foreign  countries  may  be  consolidated  with 
each  other  but  not  with  the  sales  for  use  in  the 
United  States  and  computed  under  the  same  sliding 
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royalty  scale.  In  case  the  sales  price  on  which  roy- 
alties are  to  be  paid  is  payable  in  a  foreign  country 
or  in  a  foreign  currency,  said  royalty  shall  be  sub- 
ject to  the  same  restrictions  and  limitations  as  may 
attach  to  the  payment  of  the  sales  price  if  and  when 
received. 

21.  Peck  and  Ruddle  will  instruct  their  patent 
attorney  to  give  Shell  Oil  at  its  request  all  informa- 
tion concerning  its  pending  patent  applications  (in- 
cluding copies  of  said  applications  and  all  office 
actions  and  amendments)  and  any  future  applica- 
tions on  improvements  of  Core-Min-Oil.  (Peck  and 
Ruddle  will  instruct  their  patent  attorney  to  give 
Shell  Oil's  representatives  at  their  request,  a  power 
of  attorney  to  inspect  and  make  copies  of  the  Pat- 
ent Office  files  of  said  pending  applications.) 

22.  Upon  request  Shell  Oil  will  take  over  the 
further  prosecution  of  said  pending  United  States 
applications  and  any  future  improvements  thereof 
until  further  notice  given  by  Shell  Oil. 

23.  Peck  and  Ruddle  will  allow  Shell  Oil  up  to 
six  months  from  date  of  receiving  copies  of  the 
present  filed  Ruddle  applications  to  investigate  the 
patent  situation  in  regard  to  Core-Min-Oil.  In  thc^ 
event  Shell  Oil  considers  the  patent  situation  un- 
satisfactory at  or  before  the  end  of  said  six  months 
period,  then  Shell  Oil  may  terminate  this  agree- 
ment forthwith. 
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24.  Peck  and  Ruddle  and  Shell  Oil,  its  affiliated, 
subsidiary  and  parent  companies,  agree  that  they 
will  use  their  best  efforts  to  prevent  information 
concerning  the  formula  for  Core-Min-Oil  and  its 
method  of  manufacture  from  being  obtained  by  un- 
licensed third  parties. 

25.  The  obligations  of  Peck  and  Ruddle  therein 
to  Shell  or  its  assignee  shall  be  joint  and  several 
and  shall  be  binding  upon  their  executors,  admini- 
strators, heirs,  and  legal  representatives. 

26.  Promptly  upon  the  execution  of  this  agree- 
ment Peck  and  Ruddle  will  inform  Shell  Oil  in  writ- 
ing as  to  the  name  and  address  of  the  party  to  whom 
statements,  payments,  notices,  etc.,  under  this  agree- 
ment shall  be  sent,  and  the  sending  of  such  state- 
ments, payments,  notices,  etc.,  by  registered  mail  to 
said  named  party  at  the  given  address  shall  be  con- 
sidered as  delivery  to  Peck  and  Ruddle  until  further 
notice  in  writing. 

27.  If  Peck  and  Ruddle  at  any  time  fail  to  ap- 
point a  party  to  whom  all  statements,  payments  and 
notices  are  to  be  sent,  then  Shell  Oil  will  send  such 
statements  and  notices  to  each  of  Peck  and  Ruddle 
and  will  pay  one-half  of  any  royalty  due  upon  this 
agreement  to  each  of  Peck  and  Ruddle,  and  such 
payment  shaU  be  considered  as  pajrment  within  the 
terms  of  this  agreement. 

28.  Peck  and  Ruddle  and   Shell   Oil   will  keep 
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Plaintife's  Exhibit  No.  3— (Continued.) 
each  other  informed  of  any  improvements  of  said 
product  or  its  method  of  manufacture. 

29.  Shell  Oil  will  grant  unto  Peck  and  Ruddle 
a  non-exclusive,  free  license  until  the  notice  of  ter- 
mination of  this  agreement  under  any  improve- 
ments it  or  its  affiliated,  subsidiary  and  parent  com- 
panies may  make  in  Core-Min-Oil  together  with 
the  right  to  sub-license.  Any  sublicenses  granted 
under  this  article  by  Peck  and  Ruddle  before  no- 
tice of  termination  of  this  agreement  shall  remain 
in  force. 

30.  In  the  event  Peck  and  Ruddle  desire  to  sell 
the  patent  right  on  Core-Min-Oil  they  will  first 
offer  the  same  to  Shell  Oil  at  the  bona  fide  price 
offered  by  a  wholly  independent  third  party. 

31.  This  agreement  is  not  assignable  except  that 
Shell  Oil  may,  at  its  election,  ass'gn  the  nizTO'^Tpeiit 
to  one  of  its  affiliated,  subsidiary  or  parent  com- 
panies. Upon  assigning  the  agreement  as  provided 
in  this  article  Shell  Oil  will  remain  liable  under 
its  obligations  herein  until  its  assignee  gives  notice 
in  writing  to  Peck  and  Ruddle  that  it  will  assume 
the  obligations  of  this  agreement. 

32.  Wherever  used  in  this  agreement,  the  term 
*' Core-Min-Oil"  shall  mean  the  core  binding  com- 
position containing  asphalt  emulsion  coming  within 
the  claims  of  any  pending  application  or  issued 
patent  owned  or  controlled  exclusively  by  Peck  and 
Ruddle. 
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33.  The  term  "affiliated,  subsidiary  and  parent 
companies"  shall  mean  the  Shell  Union  Oil  Cor- 
poration, a  Deleware  corporation,  its  subsidiary 
and  parent  companies  and  the  subsidiaries  of  said 
parent  companies  throughout  the  world  and  the 
companies  managed  or  controlled  by  one  or  more 
of  them. 

34.  The  term  "parent  company"  shall  mean  a 
corporation  which  owns  or  controls  directly  or  in- 
directly not  less  than  50%  of  the  voting  stock  of 
another  corporation,  said  latter  corporation  being 
a  "subsidiary  company''. 

35.  The  term  ' '  United  States ' '  as  used  herein  shall 
include  not  only  continental  United  States  but  also 
Alaska,  the  Hawaiian  Islands  and  all  territory 
which,  during  the  term  of  this  agreement,  is  sub- 
ject to  the  jurisdiction  of  the  United  States  and 
either  included  in  the  patent  grant  or  to  which  the 
rights  of  United  States  patents  may  be  extended  by 
mere  registration. 

In  Witness  Whereof,  the  parties  have  caused 
these  presents  to  be  executed  in  counterpart  orig- 
inals as  of  the  day  and  year  first  above  written. 
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LYDELL  PECK 
ALLAN  B.  RUDDLE 
SHELL  OIL  COMPANY 

By    : 

President 

By    

Secretary 
Witness : 

James  F.  Peck  of  San  Francisco,  California, 
hereby  agreog  declares  that  he  has  no  interest  in  the 
above  agreement  and  the  subject  matter  thereof 
and  consents  and  approves  of  its  execution. 

Signed  at  San  Francisco,  California,  this  .  .  day 

of  ,  1938. 

JAMES  F.  PECK 
Witness : 


Mr.  Hackley:  Q.  One  of  the  things,  Mr.  Me- 
Swain, that  I  notice  is  recurrent  in  here  is  that  the 
contract  is  broadened  in  its  language  by  your  in- 
sertions of  the  phrase  which  occurs  first  in  para- 
graph 2,  "and  other  compositions  for  foundry  use". 
Now,  that  apparently  as  it  was  originally  written, 
I  am  reading  the  typed  portion  only,  read:  "Shell 
Oil  shall  diligently  attempt  to  sell  Core-Min-Oil  as 
covered  by  said  patent  applications  or  later  pat- 
ents."  And   re-written   the   paragraph   with   your 
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insertion  in  it  reads:  "Shell  Oil  shall  diligently  at- 
tempt to  sell  Core-Min-Oil  and  other  compositions 
for  foundry  use  as  covered  by  said  patent  applica- 
tions or  later  patents."  [736]  Do  you  recall  any 
specific  discussion  resulting  in  that  amendment? 

A.  I  don't  recollect  the  specific  discussions  rela- 
tive to  that,  other  than  the  fact  that  certain  other 
uses  for  Core-Min-Oil,  supposed  or  possible  uses, 
had  been  discussed. 

Q.     That  is  all  you  remember  about  that? 

A.  Well,  that  was  the  fundamental  reason  for 
the  clause  being  inserted. 

Q.  You  observe,  of  course,  in  making  that  last 
statement,  that  this  phrase  we  are  referring  to 
doesn't  refer  to  other  uses  for  Core-Min-Oil,  but 
refers  to  "other  compositions  for  foundry  use." 

A.  That  does  not  alter  the  fact  it  was  due  to 
the  fact  that  Core-Min-Oil  presumably  had  been 
discussed  and  that  was  included  to  cover  all  pos- 
sible uses  in  a  foundry  for  Core-Min-Oil. 

Q.  I  show  you  a  document  and  ask  you  if  you 
can  identify  it.  A.     I  remember  it. 

Q.     Is  that  your  handwriting?  A.     Yes. 

Q.  Entirely,  with  the  exception,  I  presume,  of 
the  phrase  written  at  the  bottom  which  says  "Writ- 
ten by  Floyd  McSwain." 

A.     That  is  not  my  handwriting. 

Q.  Other  than  that  last  phrase,  however,  it  is 
entirely  your  handwriting? 

A.     I  would  say  so,  yes. 
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Mr.  Hackley:  I  offer  the  document  identified 
by  the  witness  as  Plaintiffs'  Exhibit  4. 

(The  document  was  marked  "Plaintiffs'  Ex- 
hibit 4.") 

[Plaintiffs'  Exhibit  No.  4  is  set  out  as  Plain- 
tiffs' Exhibit  No.  7  on  page  1553  of  the  book  of 
Exhibits.] 

Mr.  Hackley:  Q.  Do  you  remember  discussing 
with  Mr.  Peck  and  Mr.  Ruddle,  or  either  of  them, 
prior  to  the  execution  of  the  contract,  the  fact  there 
was  room  for  additional  development  work  on  this 
product,  and  that  they  conceded  that  because  of 
lack  of  first-class  laboratories  they  were  not  able 
to  reach  the  highest  state  of  development  of  the 
product  ? 

A.  Well,  I  don't  like  that  word,  that  "there  was 
room."  It  was  [737]  an  undeveloped  product. 

Q.  It  was  recognized  by  both  Shell  and  Peck 
and  Ruddle  that  there  was  work  to  be  done? 

A.     It  was  recognized  by  ourselves. 

Q.  Well,  there  was  no  question  that  Peck  and 
Ruddle  also  conceded  that  to  be  true? 

A.  Well,  that  is  a  reasonable  assumption.  It 
didn't  work. 

Q.  You  say  "reasonable.'*  There  was  work  to 
be  done?  A.     Yes. 

Q.  You  say  it  didn't  work.  You  are  talking 
about  what?  When  was  that  determined? 
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A.  At  the  time  they  brought  it  to  us.  That  is 
the  time  you  are  referring  to? 

Q.     Why  do  you  say  it  wouldn't  work? 

A.  Because  there  was  no  sureness  in  their  get- 
ting cores  that  was  even  reasonably  satisfactory. 

Q.  It  was  determined  that  failure  occurred  when 
it  went  into  a  CO2  oven.  I  mean  by  that  an  open 
gas  oven. 

A.  It  was  determined  that  that  was  one  of  the 
reasons. 

Q.  What  other  reasons  were  there  that  you 
know  of  of  your  own  knowledge  at  that  time,  prior 
to  signing  the  contract? 

A.  The  degree  of  hardness  and  strength  of  the 
cores  was  a  most  uncertain  factor. 

Q.  Do  you  remember  assuring  Peck  and  Ruddle 
before  the  execution  of  the  contract  that  the  Shell 
Oil  Company,  of  course,  would  have  to  do  a  great 
deal  of  development  work  on  this  product? 

A.  Well,  it  is  quite  likely  that  I  told  them  that 
that  was  the  case,  because  it  was 

Q.     Do  you  remember  assuring  them  of  that? 

A.  At  least  that  we  would  have  to  do  some  de- 
velopment work.  We  didn't  know  at  the  time  just 
how  much,  or  how  extensive  it  would  be. 

Q.  That  whatever  work  that  was  done  along 
that  line  would  fall  within  the  terms  of  the  con- 
tract and  react  to  the  benefit  of  Peck  [738]  and 
Ruddle? 
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A.  No,  I  don't  recall  that  statement  was  ever 
made. 

Q.  You  would  not  say  it  was  not  made,  would 
you? 

A.  I  don't  recall  there  was  any  conversation 
relative  to  its  being  brought  under  the  terms  of  the 
contract,  any  of  the  research  work  we  did. 

Q.  Do  you  remember  that  Mr.  Ruddle  brought 
up  the  subject,  some  feeling  of  apprehension  that 
in  your  work  you  might  develop  a  product  which 
was  competitively  superior  to  that  which  they  had 
and  he  visualized  the  possibility  that  all  his  work 
would  go  for  nothing,  and  for  that  reason  you 
would  market  your  own  product  and  neglect  his? 

A.     No,  I  don't. 

Q.     You  do  not  recall  that,  at  all? 

A.     No,  I  do  not. 

Q.     What  do  you  recall  along  that  line? 

A.  That  there  was  a  discussion  as  to  its  being 
developed  out  of  his  possession;  in  other  words, 
his  knowledge  of  chemistry  was,  I  might  say,  rudi- 
mentary, 

Q.     Well,  he  conceded  that,  didn't  he? 

A.     Well,  I  don't  know  that  he  conceded  it. 

Q.     He  didn't  have  to,  it  was  obvious? 

A.  It  was  quite  obvious  that  with  our  superior 
technical  assistance  we  might  take  his  secret  for- 
mula, which  was  the  thing  he  talked  about  chiefly, 
and  developing  from  that  take  it  away  from  him. 
That  was  my  understanding. 
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Q.     That  was  the  apprehension  he  had? 

A.     That  was  the  apprehension. 

Q.  What  did  you  do  to  reassure  hun  that  that 
wouldn't  occur? 

A.  Well,  it  is  quite  likely  that  I  assured  him 
the  Shell  Company  was  an  honest  concern. 

Q.     Didn't  go  in  for  that  sort  of  thing? 

A.     No. 

Q.  As  a  matter  of  fact,  you  remember,  don't 
you,  assuring  him  of  just  that? 

A.  Well,  yes.  I  can't  tell  you  when,  or  the  [739] 
particular  circumstances,  but  I  am  quite  sure  that 
I  assured  him  of  that. 

Q.  Do  you  remember  discussions  of  a  core  wash, 
that  is  prior  to  the  execution  of  the  contract,  that 
had  been  developed  by  Peck  and  Ruddle? 

A.  Well,  there  were  discussions  of  core  wash. 
I  don't  recall  any  specific  discussion.  There  were 
undoubtedly  many  of  them. 

Q.  Do  you  remember  that  Mr.  Ruddle  con- 
tended that  he  had  worked  out  a  superior  core 
wash? 

A.  Well,  I  won't  say  he  had  worked  it  out.  He 
had  tried  one. 

Q.  Do  you  remember  it  was  demonstrated  to 
your  company? 

A.  I  don't  recall  the  circumstances  surround- 
ing that  demonstration  to  our  company.  As  I  recall 
it,  Ruddle  told  me  of  a  demonstration  which  he  had 
made  for  the  superintendent,  or  the  foreman  of  the 
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core  men  at  Vulcan,  and  his  explanation  was  that 
it  was  quite  a  satisfactory  core  wash. 

Q.  Do  you  remember  that  Mr.  Peck  and  Mr. 
Ruddle  wanted  to  keep  that  core  wash  development 
out  of  this  present  contract,  so  they  would  be  free 
to  deal  with  somebody  else  on  that*? 

A.     I  believe  that  they  did. 

Q.  Do  you  remember  that  your  company  in- 
sisted on  that  being  included  in  the  deal  when  the 
contract  was  made? 

A.     I  think  we  did  that. 

Q,  Do  you  remember,  as  a  matter  of  fact,  that 
your  company  insisted  on  their  going  into  the  thing, 
that  Peck  and  Ruddle  include  anything  they  might 
develop  in  the  foundry  field  and  not  of  giving  you 
one  part  of  their  work  and  holding  out  something 
else? 

A.  Well,  I  don't  know  that  I  would  say  any- 
thing in  the  foundry  field.  I  believe  the  discussions 
were  all 

Q.     Well,  anything  for  foundry  use. 

A.  No.  Core-Min-Oil  for  [740]  fomidry  use, 
that  is  the  thing  that  they  had  brought  to  us^ 

Q.  Along  that  line  do  you  remember  now  that 
in  the  preamble  of  this  contract,  the  draft.  Ex- 
hibit 3,  you  added  to  that  preamble  a  phrase,  I  am 
going  to  read  the  whole  paragraph  and  then  indi- 
cate when  I  start  reading  the  addition: 

"Whereas,  Peck  and  Ruddle  warrant  they  are 
the  owners  of  all  right  to  a  new  and  useful  core 


1118        Lydell  Peck  and  Allan  B.  Buddie 

Plaintiffs'  Exhibit  No.  38  for  Identification  (Cont.) 
(Deposition  of  John  F.  McSwain.) 
binding  composition,  hereinafter  referred  to  as 
Core-Min-Oil,  consisting  of  two  components,  a  se- 
cret solution  and  asphalt  emulsion".  That  is  as  it 
w^s  originally  written.  Then  you  added,  "and  to 
new  compositions  for  other  foundry  uses  such  as 
core  covering." 

A.     Is  that  the  end  of  the  paragraph? 

Q.  ,  That  is  the  end  of  the  paragraph. 

Mr.  Aurich:     Let  me  see  that,  please. 

Mr.  Hackley :     If  you  want  to  check  that,  I  tried 
to  read  it  accurately.  Well,  it  is  probably  easier  for 
you  to  discuss  it  if  you  have  it  in  front  of  you. 
,The  Witness:     All  right.  What  is  the  question? 
;^,       ,  (Question  read.) 

'  Mr.  Hackley:  And  then  I  read  the  paragraph 
to'  you  and  the  addition  of  that  phrase.  Refreshing 
your  recollection  let  me  ask  you  for  your  purpose 
iii  'providing  for  the  inclusion  in  the  contract  of 
ainything  that  Peck  and  Ruddle  developed  by  way 
of  compositions  for  foundry  uses. 

A.  Well,  I  don't  know  what  the  intent  of  the 
contract  was,  but  it  was  not  my  intent  at  the  time 
that  was  written  in. 

Ql  I  am  not  asking  you  to  construe  that  con- 
tract. I  am  trying  to  get  your  full  recollection. 

A.  My  recollection  is  the  core  covering  referred 
to  was  a  mixture  of  Core-Min-Oil,  their  formula, 
with  something  else,  and  that  was  what  was  in 
mind,  at  least  it  [741]  was  in  my  mind. 


vs.  Shell  Oil  Co.,  Inc.,  et.  al.  1119 

Plaintiffs'  Exhibit  No.  38  for  Identification  (Cont.) 
(Deposition  of  John  F.  McSwain.) 

Q.  Do  you  recall  that  after  you  had  reached  the 
point  where  provisions  were  drawn  calling  for  Peck 
and  Ruddle  to  put  in  these  other  things  that  they 
might  work  out  for  foundry  use  that  you,  in  turn, 
on  behalf  of  your  company,  said  that  your  com- 
pany would,  of  course,  throw  in  anything  that  they 
discovered  pertaining  to  foundry  use  generally  in 
any  particular  contract?  A.     I  do  not. 

Q.     No  recollection  of  that,  at  all? 

A.  I  most  certainly  have  no  recollection  on  that 
score. 

Q.  I  will  read  to  you  as  amended  j^our  inser- 
tion of  paragraph  7,  as  it  appears  in  this  draft,, 
Exhibit  3: 

''Shell  Oil  agrees  that  it  and  its  affiliated,  sub- 
sidiary and  parent  companies  in  the  United  States 
will  pay  as  royalty  to  Peck  and  Ruddle  on  all  their 
sales  of  Core-Min-Oil  and  other  compositions  for 
foundry  use"  and  so  forth. 

Does  that  refresh  your  recollection  on  the  inclu- 
sion of  other  developments  by  Shell  under  this  con- 
tract? A.     It  does  not. 

Q.  You  still  adhere  to  your  original  position  on 
that?  A.     Most  assuredly. 

(A  recess  was  here  taken  until  two  o'clock 
p.  m.)  [742] 
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Afternoon  Session 
2:00  o'clock. 

JOHN  FLOYD  McSWAIN, 

Direct   Examination    (Resumed). 

Mr.  Hackley:  Q.  This  morning  I  requested  a 
number  of  documents.  Did  you  locate  those  things 
during  the  noon  recess? 

A.  I  looked  through  my  files  and  fomid  the  re- 
ports that  you  asked  for. 

Q.     Have  you  got  those  here  ? 

A.  No.  I  found  TAG  No.  79  and  90,  which  I 
understand  you  already  have. 

Q.     That  was  all  you  located  ?  A.    Yes. 

Q.  I  think  we  have  those.  Those  are  the  reports, 
respectively,  of  February  24,  1938  of  E.  H.  Spots- 
wood  and  L.  J.  Snyder,  and  March  22,  1938,  by  E.  H. 
Spotswood  ? 

A.  They  were  by  Spotswood,  I  didn't  note  the 
date. 

Q.  Showing  you  Exhibit  F-1  annexed  to  the  com- 
plaint in  this  action,  and  I  am  not  asking  you  to 
verify  that  that  is  identically  the  same  thing,  al- 
though it  is  intended  to  be  a  copy  of  the  document, 
of  TAC  79,  does  that  appear  to  you  to  be  what  you 
just  referred  to? 

A.  Well,  it  appears  to  be.  T  did  not  read  the 
report. 

Q.     TAC  90,  dated  March  22,   1938,  is  F-2  an- 


vs.  Shell  Oil  Co.,  Inc.,  et.  al.  1121 

Plaintiffs'  Exhibit  No.  38  for  Identification  (Cont.) 
(Deposition  of  John  F.  McSwain.) 
nexed  to  the  complaint,  and  appears  to  be  a  report 
by  Mr.  Spotswood. 

A.  It  also  appears  to  be  the  same.  I  did  not 
read  either  of  them. 

Q.  You  found  no  other  reports  prior  to  the  exe- 
cution of  the  contract  in  any  of  the  records'? 

A.     No. 

Q.    At  your  office. 

A.     Well,  none  in  my  files. 

Q.  Is  there  any  chance  that  reports  may  have 
been  made  that  are  not  in  your  files  % 

A.  Well,  I  don't  know.  I  question  that  being 
the  case.  [743] 

Q.  You  think  at  that  stage,  at  least,  everything 
would  have  come  to  you? 

A.     Everjrthing  would  have  come  in  the  files. 

Q.  In  other  words,  you  were  the  one  generally 
in  charge  of  these  negotiations,  I  guess,  at  that  time  t 

A.    Yes. 

Q.     Do  you  know  Harold  Martini 

A.     The  Manager  of  the  Vulcan  Iron  Worksl 

Q.    Yes.  A.    Yes. 

Q.  Did  you  write  a  letter  to  him  relating  to  this 
subject?  A.     I  don't  recall. 

Q.  Do  you  recall  writing  to  Mr.  Martin  and  tell- 
ing him  on  behalf  of  your  company  that  you  would 
underwrite  any  loss  that  they  suffered  in  spoiled 
castings,  something  like  that*? 

A.  I  don't  recall  writing  a  letter  on  it,  although 
that  was  our  attitude. 
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Q.  You  have  no  current  recollection  of  that  let- 
ter? A.     No. 

Q.  You  were  in  very  frequent  contact  with  Mr. 
Ruddle  or  Mr.  Peck,  or  both  of  them,  during  the 
period  leading  up  to  the  signing  of  the  contract, 
were  you  not? 

A.  Yes.  I  don't  know  just  what  you  mean  by 
^'frequent." 

Q.  Well,  perhaps  as  much  as  once  a  week  you 
ran  into  them? 

A.     Oh,  probably  that  often,  possibly  oftener. 

Q.  That  is  what  I  had  in  mind  by  "frequent," 
that  it  would  be  as  often  as  that.  A.    Yes. 

Q.  Those  negotiations  continued  over  a  period 
from  the  latter  part  of  1937  until  the  contract  was 
signed,  on  April  8,  1938 ;  is  that  correct  ? 

A.    Yes. 

Q.  Following  execution  of  the  contract,  itself, 
which  appears  to  be  Exhibit  B  to  the  complaint  in 
this  case,  what  was  done  with  reference  to  perform- 
ance of  the  contract,  to  your  knowledge? 

A.  Well,  just  what  do  you  mean  by  "perform- 
ance"? [744] 

Q.  Well,  the  contract,  itself,  has  a  number  of 
requirements  on  the  part  of  the  Shell  Oil  Company, 
things  that  the}^  are  to  do.  I  think  if  we  will  prob- 
ably turn  to  the  contract  it  would  simplify  your 
answer.  Take  paragraph  2.  It  provides  that  Shell 
Oil  Company  shall  diligently  attempt  to  sell  Core- 
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Min-Oil  and  other  compositions  for  foundry  use  as 
covered  by  several  patent  applications,  or  later  pa- 
tents. What  did  the  Shell  Oil  Company  do,  to  your 
knowledge,  to  conform  to  the  requirement  of  dili- 
gence in  that  paragraph? 

A.  Well,  I  don't  know  how  to  answer  that  ques- 
tion. We  never  had  a  marketable  material,  so  just 
how  much  diligence  we  displayed  in  marketing  I 
couldn't  describe. 

Q.  You  say  you  never  had  a  marketable  material. 
What  do  you  base  that  statement  on? 

A.  Well,  we  never  had  a  material  that  would  be 
acceptable  in  the  foundries  for  use. 

Q.  Have  you  any  facts  to  go  on  on  that,  or  is  that 
a  matter  of  your  opinion? 

A.  Well,  that  is  a  matter  of  my  opinion,  sup- 
ported by  the  work  that  was  done,  the  facts  that 
were  determined  in  the  foundry. 

Q.  Going  back  a  little  bit  for  a  moment,  you  re- 
call, do  you  not,  that  when  this  product  was  brought 
to  you  by  Ruddle  it  comprised  a  portion  of  the  later 
material  known  as  the  Ruddle  Solution,  and  it  was 
designed  to  be — the  Ruddle  Solution  was  designed 
to  be  mixed  with  asphalt  emulsion  in  certain  stated 
proportions  to  produce  a  core  oil? 

A.  Well,  not  in  stated  proportions.  Those  pro- 
portions were  still  indefinite. 

Q.  Would  you  say  Peck  and  Ruddle  gave  you 
no  proportions  to  use  ? 
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A.  No.  They  suggested  proportions  which,  I 
think,  were  used  and  afterwards  we  had  to  depart 
from. 

Q.  Have  you  any  record  to  support  that  state- 
ment other  than  the  record  of  the  reports  that  were 
given  to  Peck  and  Ruddle  here  in  [745]  recent 
months  *?  A.     No. 

Q.  Are  you  familiar  with  all  these  reports  an- 
nexed to  the  complaint,  the  TAC  reports? 

A.  No;  I  am  not  sure  that  I  have  read  them 
through  carefully,  because  I  was  interested  in  re- 
sults and  that  was  technical  matter. 

Q.  If  we  wanted  to  get  information  of  that  sort 
we  would  have  to  go  to  men  like  Mr.  Spotswood,  or 
Mr.  Spiri? 

A.  Well,  Spotswood  is  the  man  who  made  the 
report. 

Q.  How  about  Mr.  Spiri,  what  did  he  have  to 
do? 

A.  Spiri's  work  was  chiefly  in  the  foundry, 
actually  making  cores. 

Q.     At  Vulcan?  A.     At,  I  think,  Vulcan. 

Q.     What  about  Snyder? 

A.  Well,  I  don't  recall.  I  think  Snyder  only — 
Snyder  was  in  charge  of  the  department  in  which 
Spotswood  worked,  I  think.  He  signed  the  report, 
but  I  think  his  personal  contact  with  the  work  was 
extremely  limited,  if  he  had  any  contact  with  it  at 
all  other  than  just  reading  the  report. 
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Q.  Is  Snyder  a  superior  of  Spotswood  in  the 
organization?  A.     He  was  at  that  time. 

Q.     He  was  at  that  time? 

A.  Yes,  and  still  may  be.  I  don't  know  what 
his  position  is. 

Q.  I  notice,  for  example,  on  report  F-2,  it  is 
signed  "E.  H.  Spotswood,"  and  ''Approved,  L.  J. 
Snyder."  The  impression  I  had  there  was  that  he 
was  a  superior. 

A.     Well,  I  think  it  was  a  perfunctory  approval. 

Q.  You  don't  think  he  had  any  independent 
knowledge  of  this  transaction? 

A.     I  don't  think  so. 

Q.    What  about  G.  E.  Warren;  who  was  he? 

A.  G.  E.  Warren,  well,  he  is  the  No.  1  man  in 
the  asphalt  laboratory,  although  I  am  not  sure  he  is 
a  TAC  man,  but  he  has  the  same  work,  at  least  a 
certain  [746]  amount  of  direction  over  Spotswood. 

Q.    What  does  "TAC"  mean,  by  the  way? 

A.     Technical  application. 

Q.  Is  he  a  superior  of  Spotswood,  or  does  he 
work  in  a  different  field? 

A.  No;  he  has  a  somewhat  different  department. 
I  think  he  usually  wrote  reports. 

Q.  I  notice  here  in  this  report  F-3  that  Mr. 
Snyder  signed  approval  of  the  Warren  report. 

A.  Well,  he  would  have  been  superior  to  War- 
ren. 

Q.     And  who  is  W.  J.  Yates? 
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A.  Yates  is  in  charge  of  what  we  call  the  control 
laboratory  at  Martinez. 

Q.     Where? 

A.  At  Martinez.  I  may  be  a  little  vague  on 
some  of  these  titles,  because  that  is  the  manufactur- 
ing department. 

Q.     Does  Yates  rank  Snyder,  or  not? 
,  A.     I  couldn't  say  whether  he  does  or  not. 

Q.     Who  is  R.  W.  McOmie? 

A.  Well,  I  don't  think  I  could  give  you  his  title. 
I  think  he  is  in  charge  of  engineering. 

Q.  I  notice  he  signed  report  F-10  as  approving 
the  work  of  Spotswood. 

A...  I  can't  tell;  some  of  those  fellows  shift  around 
^yer  there,  and  they  transfer  them  back  and  forth 
to  various  departments.     I  can't  keep  up  with  them. 
'  q..  .  Who  is  C.  H.  Britten? 

A.,C  H.,  Britten  was  at  one  time  head  of  the 
TAC  Committee,  which  was  in  charge  of  all  TAC 
activities. 

,  ,|Q.     You,  say  ''was",     Is  he  with  your  concern 
now?  A.     Yes. 

Q.   :Jn  the  same  capacity,  or  not? 

A.     T  don't  think  so. 

(Q.  All  these  men  are  still  with  the  Shell  Oil  Com- 
pany, are  they  not,  or  one  of  its  affiliates. 

A.    As  far  as  I  know. 

Q.  Mr.  Tj.  G.  McLaren  is  still  Vice-President  of 
the  comy)any? 

A.     I  suppose  he  is;  I  don't  know. 
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Q.  Do  you  recall  the  discussions  of  the  so-called 
single  package  that  went  on  in  this  development 
work  with  the  Peck  and  Ruddle  [747]  product  Core- 
Min-Oil?  A.     Single  package,  meaning  what? 

Q.  Well,  by  that  I  mean,  I  understand  that 
would  be  the  use  of  a  phrase,  you  correct  me  if  you 
don't  think  what  I  am  stating  is  right,  to  define  the 
inclusion  of  the  Ruddle  solution  and  asphalt  in  a 
single  package  or  unit  for  sale  as  a  unitary  product. 

A.     Well,  that  was  discussed  at  various  times. 

Q.  That  came  up.  That  was  quite  a  problem 
before  the  contract  was  ever  signed,  was  it  not? 

A.  I  don't  think  it  came  up  as  a  problem.  It 
came  up  as  a  possibility. 

Q.  At  the  time  Mr.  Ruddle  came  to  you  he  had 
no  means  of  putting  his  asphalt  and  his  solution  in 
the  same  package  for  storage  by  Shell,  or  anything 
of  that  sort;  isn't  that  true? 

A.  I  don't  know  whether  he  did  or  not.  He  did- 
n't tell  us  if  he  did. 

Q.  Well,  as  a  matter  of  fact,  it  appeared  exactly 
the  contrary,  namely,  that  he  couldn't  seem  to  get 
those  two  products  into  a  single  package  and  keep 
them  from  breaking  down  in  the  emulsion;  isn't 
that  so? 

A.  I  believe  he  told  us  he  had  tried  to  do  that  and 
had  not  succeeded. 

Q.  During  the  period  your  company  worked  in 
the  laboratory  on  this  subject  they  spent  a  great 
of  time  and  effort  trying  to,  using  different  plans  to 
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put  these  two  products  into  a  single  package;  isn't 
that  true*?  A.     Yes. 

Q.  What  do  you  understand  to  be  meant  by  "sin- 
gle package, ' '  as  you  use  the  phrase  ? 

A.  As  I  understand  you  to  mean,  it  is  a  mixture 
of,  as  we  were  finally  working  it,  sodium  silicate  and 
asphalt  emulsion. 

Q.  Which  would  hold  in  an  unseparated  condi- 
tion for  certain  lengths  of  time  in  a  single  package? 

A.     It  would  have  to  to  be  useful. 

Q.  What  do  you  mean,  it  would  have  to  hold  in 
a  single  package  [748]  to  be  useful? 

A.  Well,  we  mean  it  would  have  to  hold,  have 
to  be  in  a  single  package  to  be  useful,  but  if  you  are 
putting  it  in  a  snigle  package  it  would  have  to  re- 
main in  the  state  it  was  placed  in  it  to  market  it. 

Q.  If  you  put  the  product  into  a  single  package 
and  it  v/ouldn't  hold  the  condition  of  emulsion  that 
was  established  on  the  creation  of  the  product,  in 
other  words,  if  that  broke  you  would  have  no  prac- 
tical means  of  re-mixing  the  product  out  in  the  field  % 

A.     No,  as  far  as  I  know. 

Q.  Your  laboratory  spent  a  great  deal  of  time 
there  trjdng  to  find  an  answer  to  that  problem,  to 
make  it  hold  as  a  combined  product  in  a  single 
package,  carton? 

A.     May  I  have  that  question? 
(Question  read.) 

A.     They  worked  on  that. 
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Q.     Was  that  problem  ever  solved? 

A.     As  far  as  I  know,  not. 

Q.  As  a  matter  of  fact,  your  attempt  to  cancel 
the  contract  in  July,  1939,  was  based  on  your  failure 
to  get  the  product  to  hold  in  a  single  carton,  was  it 
not?  A.     I  don't  think  so. 

Q.     Did  that  influence  the  decision? 

A.     Well,  I  have  not  determined  that. 

Q.     So  far  as  you  know. 

A.  Well,  we  were  unsuccessful,  as  far  as  they 
reported  to  me,  in  making  an  emulsion  of  sodium 
silicate  and  asphalt. 

Q.     An  emulsion  that  would  not  break  down? 

A.     Yes. 

Q.  On  standing.  However,  I  suppose  you  con- 
cede that  if  you  take  the  Ruddle  solution  and  as- 
phalt and  mix  them,  and  use  them  prom]3tly  after 
the  mixing  has  occurred,  you  can  produce  a  superior 
core  ?  A.     No. 

Q.  Then  what  does  your  report  of  February  24, 
1938,  TAC  79,  mean  [749]  when  on  page  2  it  says, 
"Satisfactory  cores  may  be  prepared  by  using  the 
Special  Solution  and  Y-104  mixed  with  sand,  care 
being  taken  to  exclude  HO2  when  drying  in  gas 
ovens"? 

Mr.  Aurich:  You  don't  mean  what  this  witness' 
report  means? 

Mr.  Hackley:  No,  this  is  not  this  witness'  re- 
port. 

Mr.  Aurich:     Will  you  read  the  question? 
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Mr.  Hackley:  I  will  strike  the  question  and  I 
will  re-ask  it.     I  will  start  it  this  way: 

Q.  Are  you  able,  Mr.  McSwain,  from  a  technical 
standpoint,  to  analyze  the  reports  of  Mr.  Spotswood 
which  were  submitted  to  you  prior  to  the  signing 
of  this  contract? 

A.  Well,  I  couldn't  say.  I  have  undoubtedly 
seen  the  rei)ort  but  I  don't  know  just  what  the  re- 
port contains,  and  I  wouldn't  undertake  to  say  at 
this  time  that  I  could. 

Q.  Did  those  reports  have  any  influence  on  you 
in  advising  the  company  to  enter  into  a  contract 
with  Peck  and  Ruddle? 

A.  Possibly;  not  necessarily  the  reports,  but  the 
verbal  condensation  of  the  reports  did. 

Q.  Do  you  consider  yourself  to  be  technically 
qualified  in  the  art  of  core  making?  A.     No. 

Q.     And  core  binding?  A.     No. 

Q.  You  have  got  a  good  technical  department 
there  to  answer  those  problems  for  you,  have  you  ? 

A.  Well,  we  have  a  technical  department,  only 
our  technical  department  is  not  necessarily  a  foun- 
dry technical  department.  Our  men  are,  primarily, 
petroleum  engineers. 

Q.  In  entering  into  this  contract.  Exhibit  B  to 
the  complaint  in  this  case,  were  you  influenced  by 
the  phrase  appearing  on  page  7  of  the  report  TAG 
79,  Exhibit  F-1  to  the  complaint,  which  reads :  [750] 
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"Satisfactory  cores  may  be  prepared  by  using 
the  'Special  Solution'  and  Y-104  mixed  with 
sand,  care  being  taken  to  exclude  CO2  when 
drying  in  gas  ovens."? 

A.     Was  I  iniluenced  by  that  clause? 

Q.     Yes.  A.     I  couldn't  say  that  I  was. 

Q.  You  were  familiar  with  that  report,  though, 
in  a  general  sense  ? 

A.  As  I  say,  I  was  familiar  with  the  verbal  sum- 
mary of  the  results  rather  than  any  particular  para- 
graph or  line  in  the  reports. 

Q.  You  had  before  you  at  the  time  you  entered 
into  this  contract,  or  assisted  the  company  iii  com- 
pleting the  negotiations  and  the  signing  of  such 
contract,  the  report  TAG  90,  of  March  22,  1938; 
is  that  correct  ?  A.     You  say  I  did  ? 

Q.     Yes. 

A.  Well,  I  don't  recall  that  I  did.  I  don't  re- 
call the  report,  at  all.  My  judgments  were  formed 
by  the  verbal  reports  from  the  men. 

Q.  Now,  do  you  recall  those  verbal  reports  well 
enough  to  report  them  now? 

A.     I  can't  recall  any  of  the  individual  reports. 

Q.     Who  were  they  from,  what  men? 

A.  They  might  have  been  from  Spotswood,  per- 
sonally, might  have  been  from  Waller,  personally, 
might  have  been  from  Harsch,  personally. 

Q.  Would  you  say,  as  a  matter  of  fact,  the  I'e- 
ports  you  have  reference  to  were  from  these  mou  .'' 
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A.     Well,  not  exclusively;  some  of  them  might 
have  been  from  Ruddle. 

Q.     But  you  did  have  reports  from  Spotswood, 
Waller  and  Harsch? 
A.    Yes,  progi^ess  reports. 

Q.     You  said  a  moment  ago  you  did  not  recognize 
a  superior  character  of  the  product  brought  to  you 
by  Peck  and  Ruddle,  yet  TAG  90  dated  March  22, 
1938,  that  is  several  weeks  before  the  contract  was 
signed,  carries  the  following,  and  I  quote  from  page 
9  of  the  [751]  report,  I  will  read  just  the  conclusion : 
'^The  curing  of  cores  prepared  from  'Special 
Solution',  Y-104,  and  sand,  in  CO2  free  ovens 
can  be  done  in  one-third  the  time  required  for 
cores  of  the  same  size  and  shape  prepared  with 
Houghton  Oil  and  sand.     Cores  prepared  with 
either  Houghton  Oil  or  Lin-Oil  cure  in  the  same 
length  of  time  while  cores  prepared  with  Lin- 
seed Oil  cure  more  slowly. 

"The  drying  time  required  for  cores  of  vari- 
ous shapes  does  not  correlate  with  area,  volume 
or  weight  of  the  core.  Variations  in  tempera- 
ture affect  the  drying  rates  of  the  cores,  al- 
though increases  in  temperature  above  400° 
yield  small  savings  in  time.  The  most  desir- 
able drying  temperatue  is  400°  F.  to  500°  F. 

"Varying  the  proportion  of  Premix  Emul- 
sion to  'Special  Solution'  (i.  e.,  increasing  the 
amount   of  Y-104   and   decreasino;   amount   of 
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'Special  Soluton')  changes  the  strength  and 
friability  of  the  cores  after  they  have  been  ex- 
posed to  heat,  equivalent  to  that  of  molten  metal 
present  during  the  pouring  of  the  casting  in 
the  fomidry." 

How  do  you  reconcile  your  statement  in  light  of 
what  I  have  read  from  that  report? 

A.     I  don't  recall  the  statement  that  I  made. 
Q.     I  don't  desire  to  misquote  you  there.     I  will 
ask  the  reporter  to  go  back  and  find  that  statement 
and  read  it. 

(The  following  question  and  answer  read  by 
the  reporter: 

"Q.  However,  I  suppose  you  concede  that  if 
you  take  the  Ruddle  solution  and  asphalt  and 
mix  them  and  use  them  promptly  after  the  mix- 
ing has  occurred  you  can  produce  a  superior 
core?  A.     No.") 

The  Witness:  I  meant  to  say  I  did  not  recall 
making  the  statement. 

Mr.  Hackley :  In  the  light  of  what  we  have  just 
read  back  from  [752]  the  record  do  you  want  to  add 
to  your  answer? 

A.  I  do  not  see  that  I  have  any  change  to  make 
in  my  reply  at  all.  One  question  was  asked  in  the 
present  tense  and  this  last  question  was  referring 
to  something  that  happened  at  the  time,  prior  to  the 
signing  of  the  Peck  and  Ruddle  contract. 

Q.     To  make  the  thing  perfectly  clear,  if  the  pro- 
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duct  of  Peck  and  Ruddle  was  good  in  the  spring 
of  1938,  prior  to  the  signing  of  the  contract,  it  is 
equally  good  to-day? 

Mr.  Aurich:     I  object  to  that  as  argumentative. 

The  Witness:  My  reply  is  that  is  your  conclu- 
sion. 

Mr.  Hackley:     Q.     Well,  what  is  yours? 

A.  Let  me  ask  what  we  are  talking  about  now, 
what  is  my  conclusion? 

Mr.  Hackley :  Will  you  read  my  question  to  the 
witness  ? 

(Question  read.) 

Mr.  Hackley:     I  will  repeat  the  question. 

Q.  As  I  understand  this  debate  we  are  having 
at  the  moment,  Mr.  McSwain,  you  are  raising  some 
issue  about  the  use  of  the  present  tense  in  the  earlier 
question  on  this  subject  and  the  past  tense  in  the 
latter  question.  So  there  will  be  no  confusion  I 
am  going  to  take  this  thing  up  again  in  consecutive 
order  and  see  if  we  can  simplify  it. 

A.     All  right. 

Q.  When  Peck  and  Ruddle  came  to  you  with  this 
product  in  1938,  if  I  understand  your  testimony 
heretofore  correctly,  they  had  a  product  which  they 
concededly  did  not  know  how  to  put  in  a  single 
package.  By  "single  package"  I  mean  the  emulsi- 
fying of  the  asphalt  and  the  Ruddle  Solution  so  it 
would  hold  against  breakdown  on  standing. 

A.     So  they  told  me. 

Q.     They  contended  that  the  product  they  had 
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then  would  make  a  successful  core;  that  was  the 
manner  in  which  they  interested  you  people  in  the 
product,  itself;  isn't  that  correct? 

A.     No.  [753] 

Q.     Go  ahead,  give  your  own  explanation. 

A.  They  contended  it  would  make  a  successful 
core  sometimes. 

Q.  They  said  there  were  occasions  when  tliey 
failed  in  that  respect?  A.     Yes. 

Q.  Your  position  on  that  is  that  such  failures 
occurred  at  least  in  some  instances  when  they  were 
working  in  ovens  in  which  CO2  gas  was  present, 
that  is,  an  open  gas  oven? 

Mr.  Aurich:  You  mean  at  the  present  time  his 
position  is  that? 

Mr.  Hackley:  No.  We  are  talking  about  Mr. 
McSwain 's  state  of  mind  back  there  in  1938. 

Mr.  Aurich:     May  I  hear  the  question,  please? 
(Question  read.) 

The  Witness:     Yes. 

Mr.  Hackley:  Q.  And  I  believe  it  is  your  con- 
tention that  in  the  testing  work  done  with  this 
Peck  and  Ruddle  product,  Core-Min-Oil,  prioi"  to 
the  signing  of  the  contract,  your  laboratory  dis- 
covered that  the  product  failed  in  the  presence  of 
CO2  in  the  oven?        A.    Yes. 

Q.  Now,  at  the  same  time,  you  concede  that  when 
it  was  mixed  from  separate  sources,  the  solution  on 
one  hand  and  the  asphalt  on  the  other,  and  then 
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used  to  make  a  core,  and  was  fired  in  an  oven  free 
of  CO2  gas  a  superior  core  to  that  of  the  several 
t}^oes  mentioned  in  the  report  TAG  90  I  read  a 
moment  ago  resulted,  and  that  was  the  determina- 
tion of  your  company  in  the  period  piior  to  the 
signing  of  the  contract? 

A.     You  mean  we  conceded  at  that  time 

Q.     Yes. 

A.  In  so  far  as  we  had  gone  we  knew  the  cores 
made  from  it  baked  in  an  oven  containing  CO2 
gas — that  was  not  all  the  problem. 

Q.  So  far  as  you  had  gone  at  that  time  you  had 
demonstrated  that  [754]  when  you  overcame  the 
problem  of  CO2  gas,  and  you  weren  't  concerned  about 
trying  to  put  the  product  in  a  single  package,  you 
were  able  with  the  Core-Min-Oil  to  produce  a  su- 
perior core  ?  A.     Well,  it  looked  promising. 

Q.     You  don^t  want  to  go  any  further  than  that? 

A.     No. 

Q.  Of  course,  you  don't  desire  at  this  time  to  re- 
tract anything  that  you  said  in  the  report  TAC  90  ? 

A.  Well,  I  don't  know  that  I  am  called  on  to  re- 
tract what  is  in  the  report.  Well,  that  report  was 
quite  preliminary. 

Q.  What  occurred  subsequent  to  the  signing  of 
the  contract  that  rendered  this  otherwise  promis- 
ing product,  if  I  understand  your  attitude  to-day, 
to  be  of  no  value? 

A.  Well,  that  question  sounds  extremely  general 
to  me.   What  do  you  mean  by  ''what  occurred"? 
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Q.  Well,  I  am  trying  to  get  yon  to  tell  me — ^»Vell, 
we  might  try  it  this  wa}^ :  To-day  it  is  your  opinion 
that  Core-Min-Oil  is  of  no  value? 

A.     Correct. 

Q.     Why  do  you  hold  that  opinion? 

A.  Because  of  the  variability  in  the  cores  which 
we  w^ere  not  able  to  overcome. 

Q.  Have  you  any  reports  that  demonstrate  that, 
reports  or  tests?  I  suppose  you  conducted  tests  to 
demonstrate  that? 

A.     I  don't  recall  what  the  reports  cover. 

Q.  You  would  not  want  to  hold  yourself  out  as 
a  technical  expert  on  those  reports,  anyway,  you 
would  rather  have  the  men  who  wrote  them  con- 
strue them,  would  you  not? 

A.  I  have  no  preference  in  that  matter  at  all. 
My  feeling  is  that  I  can't  construe  those  reports. 
I  am  not  a  technical  man,  certainly  not  a  foundry 
man. 

Q.  What  influenced  you  in  deciding  that  rlie 
product  was  of  no  value  other  than  the  claim  yon 
just  made  that  the  product  had  [755]  variable  re- 
sults? 

A.  Well,  that  was  the  chief  difficulty;  the  re- 
sults were  so  variable  that  we  did  not  have  a  mar- 
ketable product. 

Q.     Why  were  they  variable? 

A.  That  is  another  technical  matter  that  I  can- 
not answer. 

Q.     Well,   strictly   as   a   layman,    of   course,    ^ve 
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would  expect  under  equal  conditions  to  get  equal 
results  consistently.  Is  it  your  contention  that  un- 
der equal  conditions  you  got  variable  results,  or 
varying  results'? 

A.  That  still  gives  way  to  some  probability.  I 
don't  know  whether  the  conditions  were  alwaj^s 
equal,  but  conditions  in  a  foundry  are  never  equal. 

Q.  As  a  matter  of  fact,  in  reading  the  reports 
which  appear  as  Exhibits  F-1  to  F-13  annexed 
to  the  complaint  it  is  perfectly  clear  that  there 
were  no  two  tests  performed  alike,  and  that  the  re- 
sults were  different  from  time  to  time. 

Mr.  Aurich:  I  suggest  this  witness  said  he  has 
not  read  the  reports. 

Mr.  Hackley:     I  think  that  is  clear. 

Q.  Can  you  verify  that  or  not,  and  it  will  de- 
pend on  whether  you  are  familiar  with  the  re- 
ports. 

A.  Well,  I  am  not  sufficiently  familiar  with  the 
reports  to  verify  that. 

Q.  Who  would  be  the  man  in  your  organization 
that  could  unequivocably  answer  that  class  of  ques- 
tion, Mr.  Spotswood? 

A.  Well,  I  don't  know  whether  Spotswood  would 
be  the  man  or  not. 

Q.     If  it  was  not  Spotswood,  who  would  it  be? 

A.     I  can't  imagine. 

Q.     Spiri? 

A.  I  don't  know  whether  Spiri  signed  any  of 
these  reports,  or  not. 
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Q.  Yes,  he  signed  one  of  them  here.  As  a  mattter 
of  fact,  I  can  tell  you  which  one  if  you  like.  Mr. 
Spiri,  for  your  information,  signed  the  report  of 
April  13,  1939,  which  is  Exhibit  F-13  to  the  com- 
plaint. That  is  authored  by  E.  H.  Spotswood  [756] 
and  W.  H.  Spiri,  according  to  the  report,  and  is 
TAG  561.  Does  that  information  vary  your  an- 
swer at  all? 

A.     Well,  what  was  my  answer? 

Q.  Your  answer  was  that  you  were  not  sure 
whether  Spiri  signed  any  reports  or  not. 

A.  If  his  signature  is  on  the  report  I  think  the 
answer  is  self-evident. 

Q.  I  am  trying  to  find  out  where  we  would  get 
this  information  that  we  are  seeking  as  to  the  tech- 
nical conclusions  reached  on  the  technical  efl'orts 
during  this  period  of  the  contract,  from  the  time 
the  contract  was  signed  until  you  attempted  to 
abandon  it  in  July  1939? 

A.  The  conclusions,  the  final  conclusions  wok^ 
reached  by  me. 

Q.  So  perhaps  you  can  help,  then.  Do  I  under- 
stand that  the  decision  to  abandon  the  contract, 
or  attempt  to,  was  your  conclusion?  A.     No. 

Q.     That  certainly  was  a  final  conclusion? 

A.  Well,  I  meant  by  "final  conclusion",  you 
w^ere  discussing  the  period,  as  I  understand  it,  priov 
to  the  signing  of  the  contract. 

Q.     In  the   period   prior  to  the  signing   of  tlio 
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contract  the  conclusion  to  enter  into  the  contract 
was  reached  by  you? 

A.  Well,  not  finally  by  me.  All  I  could  do  was 
to  make  a  favorable  report  on  the  reports  verbally. 

Q.     And  make  a  recommendation? 

A.     And  make   a   recommendation. 

Q.  Who  reached  the  conclusion  to  abandon  the 
contract,  or  attempt  to?  A.     I  don't  know. 

Q.     You  have  no  information  on  that? 

A.     No. 

Q.  What  do  you  know  about  what  your  organi- 
zation was  doing  between  April  8,  1938,  and  the 
date  you  sought  to  abandon  the  contract,  the  no- 
tice of  July  26,  1939,  Exhibit  D  to  the  complaint? 

A.     What  were  we  doing?   [757] 

Q.     Yes. 

A.  Well,  in  general,  we  were  spending  consid- 
erable sums  of  money  in  carrying  on  continuous 
work  trying  to  develop  Core-Min-Oil  into  a  mar- 
ketable product. 

Q.  Who  knows  about  those  reports  specifically 
as  to  what  was  being  done  during  that  period? 

A.     Oh,  I  couldn't  say. 

Q.  Whom  would  you  think  among  the  men  who 
worked  on  this  thing  had  the  greatest  single  in- 
formation on  the  subject,  Mr.  Spots  wood? 

A.  I  couldn  't  say  that ;  both  he  and  Spiri  worked 
on  the  proposition,  and  I  don't  recall  now  which 
had  the  major  part  of  it.  They  carried  on  differ- 
ent phases  of  the  work. 
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Q.  Well,  if  we  were  to  interview  both  Spots- 
wood  and  Spiri  we  would  probably  get  a  pretty 
fair  cross  section  of  all  of  that  work,  is  that  cor- 
rect? A.     I   don't  know. 

Q.  Would  you  say  that  would  be  true  from  your 
knowledge  ? 

A.  Well,  I  still  don't  know.  I  think  they  are 
the  ones  who  will  have  to  give  you  that  informa- 
tion. 

Q.  How  much  of  the  time  and  effort  spent  in 
that  period  between  April  8,  1938,  and  July  26,, 
1939  was  spent  in  trying  to  find  some  kind  of  a 
container,  or  emulsifying  the  Ruddle  solution  and 
asphalt  so  it  wouldn't  break  down  in  one  pack- 
age? A.     I  couldn't  say. 

Q.  You  know  a  good  deal  of  effort  along  that 
line  was  made? 

A.     A  good  deal  of  effort  was  put  forth. 

Q.  Why  was  it  advantageous  to  your  company 
to  get  those  products  into  one  package? 

A.  Because  when  the  proposition  was  brought 
to  us  of  a  secret  solution,  it  depended  upon  a  secret 
solution,  and  the  secret  solution  proved  to  be  of 
no  value  whatever.  It  was  a  mixture  of  emulsion 
and  sodium  silicate  that  had  no  value.  If  there 
was  any  value  at  all  the  value  was  that  it  could 
be  marketed  and  pay  a  return,  or  pay  anything,  and 
to  [758]  make  if  profitable  would  be  to  market  it 
as  a  combined  product,  else  you  threw  it  wide 
open   to   every   emulsion   manufacturer   and   every 
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sodium  silicate  manufacturer.    We  found  that  vre 
had  no  patent  protection. 

Q.  You  are  familiar  with  the  fact,  of  course, 
that  letters  patent  have  issued  since  on  the  prod- 
uct that  Peck  and  Ruddle  submitted  to  you  in 
1938? 

A.     No,  I  haven't  heard  anything  about  it. 

Q.  For  your  information,  patents  have  issued, 
Mr.  McSwain.  Are  you  familiar  with  any  patent 
application  that  was  filed  during  the  period  that 
the  contract  was  in  force,  in  the  name  of  Spots- 
wood  and  Ruddle?  A.     No. 

Q.  There  was  a  patent  application  filed  in  the 
name  of  Spotswood  and  Ruddle  as  joint  inventors. 
You  have  no  information  on  that  ?  A.     No. 

Q.  You  don't  know,  then,  that  that  application 
has  issued  into  letters  patent?  A.     No. 

Mr.   Hackley:     Off  the   record. 

(Discussion   off  the   record   by  direction   of 
counsel.) 

Mr.  Hackley:  Q.  Was  any  effort  ever  made  to 
sell  the   Peck  and  Ruddle  product   commercially? 

A.     No. 

Q.  Was  any  effort  ever  made  to  sell  the  product 
to  foundries  in  the  form  in  which  it  was  brought 
to  you  by  Peck  and  Ruddle,  that  is,  a  solution, 
on  one  hand,  and  to  be  combined  with  asphalt  emul- 
sion on  the  other,  to  produce  a  product  called  Core- 
Min-Oil?  A.     No. 
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Q.  All  3^our  efforts  were  such  as  might  have 
been,  or  might  be  said  to  have  been  confined  to  labo- 
ratory and  foundry  work. 

Q.     Laboratory  and  foundry  work? 

A.     Yes. 

Q.  Which  you  would  class  as  of  an  experimen- 
tal nature,  perhaps?  [759]  A.     Yes. 

Q.  And  you,  as  an  individual,  are  not  at  this 
time  able  to  tell  us  the  scope  or  exact  nature  of 
that  work? 

A.  No.  It  covered  too  long  a  period  and  too 
many  experiments. 

Q.  Do  you  recall  a  conversation  with  Mr.  Rud- 
dle shortly  after  the  signing  of  the  contract  on 
April  8,  1938,  in  which  you  told  Mr.  Ruddle  in  sub- 
stance that  your  company  was  concerned  with  put- 
ting the  two  products,  asphalt  emulsion  and  Rud- 
dle Solution,  into  one  package,  and  that  you  were 
working  in  the  laboratory  trying  to  achieve  that 
result?  By  "you,"  I  mean  your  company;  I  don't 
mean  you,  individually. 

A.  Well,  I  don't  recall  the  specific  conversa- 
tion. We  had  almost  daily  conversations  covering 
a  long  period,  just  ran  together  in  a  kaleidoscopic 
fashion.  All  that  I  can  recollect  of  these  things  is 
the  general  impression  that  came  out  of  them. 

Q.  You  recall  that  that  w^as  brought  to  Ruddle's 
attention  at  some  point  in  there,  but  you  could 
not  fix  the  exact  time;  it  probably  was  discussed 
many,  many  times,  as  a  matter  of  fact? 
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A.     It  is  quite  possible. 

Q.  Do  you  recall  that  in  some  one  of  those 
conversations  that  you  brought  out  to  Mr.  Rud- 
dle's attention  the  fact  that  some  law  prohibited 
the  use  of  an  article  which  is  patented  to  control 
the  sale  of  an  unpatented  article,  as  asphalt  emul- 
sion, and  that,  therefore,  unless  you  could  get  this 
stuff  into  one  package,  this  whole  thing  into  one 
package,  you  would  not  be  able  to  force  the  use 
of  your  asphalt  by  anybody  using  the  patented  so- 
lution, the  Peck  and  Ruddle  solution;  do  you  re- 
member the  substance  of  a  conversation  like  that? 

A.  No,  I  do  not.  We  had  conversations  relative 
to  the  putting  of  the  emulsion  in  one  package,  but 
when  those  conversations  came  up,  I  don't  recall 
[760]  whether  it  vv^as  after  we  had  determined  that 
the  Ruddle  Solution  had  no  value,  or  whether  it 
was  before  that  time.  As  I  recall  it,  it  was  after 
we  determined  that  the  Peck  and  Ruddle  Solution  as 
such  had  no  value  that  we  became  particularly  inter- 
ested in  the  marketing  of  the  product  in  one  pack- 
age, although  it  is  possible  that  it  may  have  come 
up  prior  to  that,  as  a  matter  of  convenience  of 
what  could  be  done. 

Q.  Do  you  recall  discussing  the  legal  problem  of 
trying  to  force  your  customers  to  use  your  asphalt  if 
the  patent  only  covered  the  solution? 

A.     Well,  I  don't  recall  the  conversation. 

Q.  You  recall  there  was  a  discussion  of  that 
general  subject? 
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A.  There  was  some  discussion,  or  there  was  con- 
siderable discussion  of  the  subject,  but  I  have  no 
recollection  of  the  specific  conversations. 

Q.  Do  you  remember  pointing  out  to  Mr.  Rud- 
dle that  if  you  could  get  this  product  into  one  pack- 
age you  could  get  a  higher  price  for  the  combina- 
tion product  that  you  could  for  either  part  of  it 
alone,  and  it  would  be  more  profitable  for  both  of 
you? 

A.  What  are  you  talking  about,  the  Peck  and 
Ruddle  Solution  and  emulsion,  or  sodium  silicate 
and  emulsion? 

Q.  Well,  let's  take  Peck  and  Ruddle's  Solution 
first. 

A.  No,  I  don't  recall  that  that  conversation  had 
to  do  with  Peck  and  Ruddle  Solution  and  asphalt 
emulsion. 

Q.     Well,  you  did  have  such 

A.  In  fact,  I  don't  recall  the  specific  conversa- 
tion relative  to  that  subject. 

Q.  What  I  am  interested  in  here  is  the  fact 
you  did  discuss  the  general  subject.  I  am  not  try- 
ing to  pin  you  down  to  any  specific  conversation. 

A.     It  was  discussed,  yes. 

Q.  During  this  period  from  April  8,  1938,  to 
October  8,  1938,  [761]  the  six  months'  option  pe- 
riod provided  by  the  contract,  you  recall  that  pe- 
riod ?  A.    Yes. 

Q.     In  general,  what  w^as  the  nature  of  the  work 


1146        Lydell  Peck  and  Allan  B.  Ruddle 

Plaintiffs'  Exhibit  No.  38  for  Identification  (Cont.) 

(Deposition  of  John  E.  McSwain.) 

being  done  by  your  company  in   relation  to   this 

subject"? 

A.  As  I  recall,  we  carried  on  various  cross  bend- 
ing strength  tests;  we  carried  on  experimental  work 
at  the  Vulcan  Foundry.  I  don't  recall  whether  that 
was  done  simultaneously  or  not. 

Q.  That  was  a  period  of  general  testing  of  the 
Peck  and  Ruddle  product  in  an  attempt  to  find  out 
how  good,  bad,  or  indifferent  the  product  was;  is 
that  about  it? 

A.    Well,  we  were  trying  to  make  the  product. 

Q.  Well,  you  had  a  six  months'  period  under 
the  contract  within  which  you  could  either  take  up 
a  contract  with  the  five-year  minimum  term  or  give 
the  thing  up  without  penalty? 

Mr.  Aurich:  I  think  the  contract  will  speak  for 
itself. 

Mr.  Hackley:  I  don't  want  to  ask  you  to  con- 
strue the  contract,  but  you  can  look  at  it,  if  you 
prefer,  and  I  certainly  don't  want  to  misquote  it. 
Have  you  any  uncertainty  on  that,  Mr.  McSwain? 

A.     Well,  only  as  to  the  phraseology. 

Mr.  Aurich:  You  are  referring  to  paragraph  22 
of  the  contract? 

Mr.  Hackley :  Yes ;  paras^raph  11  and  paragraph 
22,  that  option  period.  Will  you  read  the  question, 
please? 

(Question  read.) 

Mr.  Aurich:     Yes,  answer  the  question. 
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The  Witness:     Well,  I  have  just  read  the  clause. 

Mr.  Hackley:    Well,  did  you  hear  the  question? 

A.  I  heard  the  question,  but  does  this  call  for 
an  interpretation  on  my  part  of  the  contract? 

Q.  Not  a  bit.  That  is  the  best  answer  you  can 
give  to  that  question? 

A.     Well,  I  cannot  interpret  the  contract.  [762] 

Q.  Why  didn't  you  surrender  the  contract  at 
the  end  of  the  option  period,  or  during  the  option 
period? 

A.     Well,  that  is  a  matter  that  I  cannot  reply  to. 

Q.     Who  made  that  decision  ? 

A.  Well,  that  was  made  by  someone  superior  to 
me;  I  couldn't  say  who  made  the  decision. 

Q.     Mr.  McLaren?  A.     I  don't  know. 

Q.  Who  would  know  that?  In  other  words, 
where  can  I  get  the  information? 

A.     I  don't  know  that. 

Q.  Well,  I  don't  w^ant  to  search  the  entire  com- 
pany, starting  with  the  top  and  working  down.  I 
should  imagine  there  was  some  method  of  you  dis- 
covering that? 

A.  I  don't  know  who  made  that  decision.  It  was 
made  by  someone  superior  to  me.  I  don't  recall 
just  where  the  decision  came  from,  how  it  came 
to  me. 

Q.  You  are  familiar  with  the  fact  that  after 
three  ten-day  extensions  of  the  option  period  re- 
quested by  your  company  the  option  was  exercised 
and  the  contract  went  into  force? 
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A.  There  were  some  extension  periods,  I  don't 
recollect  for  how  long. 

Q.  What  were  the  reasons  that  you  gave  from 
time  to  time  to  Mr.  Ruddle  when  he  contacted  you 
at  the  rate  of  probably  once  a  week,  or  more 

A.     Once  a  day. 

Q.  From  April,  1938  to  July,  1939,  for  the  fail- 
ure of  the  Shell  Oil  Company  to  do  anything  to 
commercialize  this  product  subject  to  this  con- 
tract. 

A.  I  would  have  to  draw  a  conclusion;  I  don't 
recall. 

Q.  Can  you  give  me  any  general  reason,  or  what 
the  principal  reasons  were,  if  any,  that  you 

A.  The  principal  reason  was  we  didn't  have  a 
material  that  we  could  market. 

Q.  That  was  because  you  couldn't  find  any 
method  of  putting  the  asphalt  emulsion  with  the  so- 
dium silicate  and  keeping  them  in  a  [763]  condi- 
tion  

A.  Well,  that  was  only  incidental.  We  were  not 
able  to  make  uniformly  successful  cores  out  of  so- 
dium silicate  and  asphalt  emulsion. 

Q.  That  was  the  only  reason  you  gave  to  Mr. 
Ruddle? 

A.     Well,  so  far  as  I  recall. 

Q.  Did  you  ever  tell  him  at  any  time  that  you 
were  just  on  the  verge  of  getting  this  thing  on 
the  market  and  everything  was  all  set? 

A.     I  think  at  one  time  I  did. 
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Q.  Ever  tell  him  from  time  to  time  that  first  you 
were  about  to  go  East  to  get  the  thing  started,  and 
then  somebody  else  in  the  organization  was  go- 
ing to  do  that? 

A.  I  never  told  him  that  I  was  about  to  go 
East.  I  told  him  that  might  possibly  be  the  way 
it  would  be  handled,  owing  to  my  familiarity  with 
it.  I  couldn't  determine  whether  or  not  I  Avas 
going  East. 

Q.  Did  you  ever  state  to  Mr.  Ruddle  that  a  man 
was  about  to  be  appointed  to  the  job  of  putting 
this  thing  on  the  market  and  was  going  East  to 
get  it  started,  or  words  to  that  effect? 

A.  Well,  I,  at  one  stage,  when  we  were  in  an 
optimistic  frame  of  mind,  when  we  felt  that  we 
w^ere  going  to  be  able  to  get  the  bugs  out  of  this 
thing,  we  considered  that  possibility. 

Q.     About  what  time  was  that? 

A.  I  couldn't  say.  I  would  say  it  was,  oh,  after 
we  had  been  working  the  thing  for  sometime. 

Q.  Was  it  before  or  after  the  date  of  exercise 
of  the  option,  which  was,  by  the  way,  November 
2nd,  1938?  A.     I   don't  recall. 

Q.     As  shown  by  Exhibit  C  to  the  complaint. 

A.     I  couldn't  say. 

Q.     You  couldn't  place  it  as  before  or  after  that? 

A.    No. 

Q.     It  might  have  been  either  one? 

A.    Yes,  might  have  been. 


1150        Lydell  Peck  and  Allan  B.  Buddie 

Plaintiffs'  Exhibit  No.  38  for  Identification  (Cont.) 
(Deposition  of  John  E.  McSwain.) 

Q.  Do  you  remember  reporting  at  "one  of  these 
many,  many  times  you  talked  to  Mr.  Ruddle,  at 
least  one  of  these  times,  that  your  company  had 
succeeded  in  putting  the  i)roduct  into  one  package, 
[761]  but  that  you  were  having  a  little  problem 
still  with  the  emulsion  breaking  down  after  the 
product  had  stood  in  the  carton  for  several  days? 

A.     I  don't  remember  the  particular  report. 

Q.  You  remember  you  did  make  some  such  state- 
ment? 

A.  No,  I  don't  recall  making  the  statement.  I 
recall  the  fact  that  we  did  have  favorable  reports 
from  the  laboratory  which  were  followed  shortly 
after  by  unfavorable  reports. 

Q.  Can  you  give  us  any  reason  for  there  being 
such  a  change  of  heart  in  the  laboratory  on  that? 

A.  It  wasn't  a  change  of  heart.  It  was  a  change 
of  the  stuff  that  as  in  the  can. 

Q.  Do  you  remember  saying  to  Mr.  Ruddle  on 
one  or  two  occasions  that  if  you  found  you  couldn't 
make  the  product  so  as  to  hold  the  emulsion  in 
one  package  that  you  would  go  out  and  market 
it  in  two  packages,  just  as  it  had  been  turned  over 
to  you  in  the  first  place? 

A.  What  are  you  referring  to,  sodium  silicate, 
or  Ruddle  Solution? 

Q.     Let's  start  w^ith  Ruddle  Solution. 

A.  I  don't  recall  making  the  statement,  if  you 
are  asking  me  for  a  specific 
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Q.  I  am  not  asking  you  for  any  isolated  con- 
versation, but  a  statement  that  would  cover  these 
interviews. 

A.  Well,  I  will  have  to  give  you  a  conclusion 
there  based  upon  ni}^ 

Q.     Recollection  ? 

A.     No.   My  reasoning  at  that  time. 

Q.  Well,  I  don't  think  that  would  be  lielpful 
to  us. 

A.  Any  other  attitude,  if  we  w^ere  going  to  do 
anything  with  it,  if  anything  could  be  done  with 
it,  it  would  have  been  stupid  in  even  talking  about  it. 

Q.  I  don't  know  that  I  can  quite  construe  that. 
Would  you  give  me  a  little  more 

A.     No,  unless  you  want  to  ask  me. 

Q.  Let's  try  it  again.  On  many,  many  occasions 
isn't  it  true  that  you  told  Mr.  Ruddle  that  if  you 
couldn't  get  this  thing  [765]  lined  up  in  one  pack- 
age successfully  your  company  would  market  it 
just  as  it  had  been  turned  over  to  them  in  the  first 
place,  that  is.  Ruddle  Solution  in  one  carton  and, 
asphalt  emulsion  in  the  other? 

A.  Are  you  referring  to  the  time  when  w-e  de- 
termined that  the  Ruddle  Solution  had  no  value, 
or  after? 

Q.  Well,  let's  take  that  time  before,  if  there 
was  such  a  time. 

A.  There  was  such  a  time.  I  don't  recall  any 
specific  conversation,  and  I  repeat  that  T  must  go 
back  to  a  conclusion. 
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Q.  Well,  it  is  your  opinion  now  you  probably 
did  say  some  such  thing? 

A.     It  is  quite  possible. 

Q.  What  was  the  time  that  you  fixed  as  the 
point  where  you  determined  that  the  Peck  and 
Ruddle  Solution  was,  as  you  put  it,  no  good? 

A.  I  couldn't  fix  a  definite  time.  There  was  a 
growing  lack  of  enthusiasm  which  finally  culmi- 
nated in  a  determination  on  our  part  that  we  could 
not  spend  any  more  money;  at  least,  that  was  my 
recommendation. 

Q.  That  conclusion  which  you  say  you  reached 
that  the  product  was  of  no  value  was  based  upon 
these  technical  reports  that  we  have  referred  to 
from  time  to  time? 

A.  Well,  as  far  as  I  was  concerned  probably 
upon  verbal  reports, 

Q.     Financial  reports 

A.     Supporting  them. 

Q.  No  doubt  supported  those  in  general.  Do 
you  remember  saying  to  Mr.  Ruddle  or  Mr.  Peck, 
or  both  of  them,  that  if  you  found  you  could  not 
put  this  product  into  one  package  probably  you 
would  have  to  sell  the  solution  separately,  give  the 
foundry  a  license  to  practice  the  teaching  of  the  pat- 
ent, and  buy  the  asphalt  wherever  they  might  choose, 
maybe  you  could  sell  it,  maybe  somebody  else  would 
get  the  sale  of  the  asphalt,  but  in  that  way  you 
would  have  to  put  all  of  your  profit  on  the  solu- 
tion? 
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A.    Well,  that  was  discussed  as  a  way  out.  [766] 

Q.  At  what  point  did  that  discussion  take  place, 
do  you  remember? 

A.  Oh,  I  couldn't  say  that.  I  don't  recall  what 
part  of  the  discussions  that  was  in. 

Q.  Well,  was  it  late  or  early  in  these  negotia- 
tions? A.     Well,  I  would  say  it  was  late. 

Q.  Along  towards  the  end  when  the  thing  was 
about  to  be  dropped,  or  attempted  to  be  dropped? 

A.  Well,  I  wouldn't  say  then.  I  don't  remem- 
ber whether  it  was — when  we  decided  to  drop  it  we 
dropped  it. 

Q.  When  you  let  go  there  was  no  mistake  about 
it.  Do  you  remember  about  any  conferences  with> 
Mr.  Ruddle  about  the  subject  of  core  wash  ? 

A.  We  had  some  conferences.  It  was  discussed 
at  various  times;  prior  to  the  signing  of  the  con- 
tract it  was  discussed. 

Q.     Was  it  ever  discussed  afterward? 

A.     I  don't  recall  the  particular  discussion. 

Q.  What  reports  did  you  receive  on  the  tests  of 
the  car  wash  presented  to  you  by  Peck  and  Ruddle 
from  your  own  subordinates,  or  from  your  organ- 
ization ? 

A.  I  don't  recall  that  we  received  any  from  our 
own  people. 

Q.     Did  Mr.  Spiri  report  to  you  on  it? 

A.  I  don't  recall.  I  don't  recall  that  he  did. 
The  only  recollection  that  I  have  of  a  report  on  it 
was  from  Mr.  Ruddle. 
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Q.  Did  you  ever  make  any  intensive  effort  to 
find  out  whether  that  was  a  good  or  a  poor  product  ? 

A.  I  don't  recall.  We  were  primarily  trying  to 
develop  the  core  oil,  and  whether  the  boys  brought 
any  core  wash  over,  I  don't  know. 

Q.  You  don't  know  whether  any  tests  were 
made  on  core  wash  over  at  the  Vulcan  foimdry? 

A.  Only  from  what  was  told  to  me  by  Ruddle.  I 
recall  his  telling  me  that.  Whether  we  had  sup- 
ple- [767]  mental  reports,  or  not,  I  don't  recall. 

Q.  Do  you  remember  about  a  year  and  a  half 
after  you  first  started  to  investigate  this  Ruddle 
Solution  that  you  told  Mr.  Ruddle  that  things  didn't 
look  too  good  for  Core-Min-Oil,  and  you  had  been 
able  to  accomplish  the  same  results  by  substituting 
sodium  silicate  for  Ruddle  Solution,  and  using  it 
with  asphalt  emulsion  ?  A.     When  was  this  ? 

Q.     About  a  year  and  a  half  or  so  after. 
(Question  read.) 

A.  My  recollection  is  that  it  was  much  less  than 
a  year  and  a  half  after  this  started,  and  it  was  a 
fairly  recent  discovery  after  we  went  into  the 
thing. 

Q.  Shortly  after  you  went  into  the  thing  you 
found  you  could  use  straight  sodium  silicate  in- 
stead of  Ruddle  Solution  and  get  the  same  result? 

A.  Yes.  That  is  after,  shortly  after,  it  may  have 
been  a  few  months.  I  am  quite  sure  it  was  less 
than  a  year  and  a  half. 
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Q.  Was  it  before  or  after  the  elate  you  exercised 
the  option?  A.     I  couldn't  say. 

Q.  Do  you  remember  telling  him  you  were  able 
to  use  a  different  albino  asphalt  but  had  been  told 
by  your  patent  department  they  could  not  get 
patent  protection  on  it  and  if  they  couldn't  get 
patent  protection  they  didn't  think  they  would 
share  any  proceeds  of  such  work  with  Ruddle? 

A.     I  have  no  recollection  of  that,  whatever. 

Q.  You  remember,  of  course,  telling  Mr.  Ruddle 
late  in  the  transaction  that  Shell  was  going  to  ask 
Ruddle  to  cancel  the  contract  ? 

A.  I  don't  recall  that  I  told  him  we  were  going 
to  ask  him  to  cancel  the  contract.  My  recollection 
is  I  told  him  that  we  were  going  to  go  no  further 
with  it,  I  don't  recall  that  there  [768]  was  any  re- 
quest for  him  to  cancel  the  contract. 

Q.  You  merely  told  him  you  were  going  to  drop 
your  work  under  the  contract  and  they  could  do  as 
they  pleased  about  it,  is  that  it? 

A.  Briefly,  as  I  recall  it,  I  told  him  that  we  wei  o 
all  through. 

Q.  Do  you  remember  telling  Mr.  Ruddle  in  the 
course  of  your  work  over  there  in  the  laboratory  of 
your  company  you  had  developed  a  core  oil  that  was 
superior  to  anything  that  Peck  and  Ruddle  had 
brought  in,  and  that  that  was  going  to  be  developed 
by  your  company  as  their  own  property? 

A.     That  I  told  Ruddle  that? 

Q.     Yes.  A.     I  most  certainly  did  not. 
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Q.     You  are  certain  of  thaf? 

A.     I  am  quite  sure. 

Q.  Did  you  at  any  time  in  your  conversation 
with  Mr.  Ruddle  allude  to  the  fact  that  your  com- 
pany had  developed  a  different  product  to  be  used 
as  a  core  oil?  A.     No. 

Q.  From  that  which  was  brought  in  by  Peck  and 
Ruddle?  A.     No. 

Q.  Have  you  any  knowledge  that  your  company 
did  develop  such  a  product? 

A.     Not  so  far  as  I  know. 

Q.     You  would  not  say  they  had  not? 

A.     No. 

Mr.  Hackley:  Let's  take  a  recess  for  a  moment. 
(After  recess:) 

Mr.  Hackley :     That  is  all. 

Cross  Examination 

Mr.  Aurich :  Q.  Mr.  McSwain,  are  you  an  offi- 
cer, director,  or  managing  agent  for  either  of  the 
defendant  corporations  ? 

A.     No,  sir. 

Mr.  Aurich:     That  is  all. 

Mr.  Hackley :  Q.  Mr.  McSwain,  do  you  wish  to 
waive  the  reading  and  signing  of  this  deposition? 

The  Witness:    Yes.  [769] 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

I  certify  that,  in  pursuance  of  Notice  of  Taking 
Depositions  hereunto  annexed,  on  Tuesday,  Decem- 
ber 3,  1940,  before  me,  W.  W.  Healey,  a  Notary 
Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California,  at  the  offices  of 
Messrs.  Townsend  &  Hackley,  in  the  Crocker 
Building,  in  the  City  and  County  of  San  Francisco, 
State  of  California,  personally  appeared  John 
Floyd  McSwain,  a  witness  called  on  behalf  of  the 
Plaintiffs  in  the  cause  entitled  in  the  caption  here- 
of ;  and  Roy  C.  Hackley,  Esq.,  representing  Messrs. 
Townsend  &  Hackley,  appeared  as  Attorney  for  the 
Plaintiffs;  and  Alfred  C.  Aurich,  Esq.,  represent- 
ing Charles  M.  Fryer,  Esq.,  appeared  as  Attorney 
on  behalf  of  the  Defendants;  and  the  said  witness, 
having  been  by  me  first  duly  sworn  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth 
in  said  cause,  deposed  and  said  as  ap]iears  by  his 
deposition  hereto  annexed. 

I  further  certify  that  the  deposition  was  then  and 
there  taken  down  in  shorthand  notes  liy  Kenneth 
G.  Gagan,  and  thereafter  reduced  to  typewriting; 
and  I  further  certify  that  the  said  witness  waived 
the  reading  and  signing  of  his  said  deposition,  and 
that  the  Attorneys  for  the  respective  parties  waived 
the  reading  and  signing  of  same. 

Introduced  during  the  taking  of  said  deposition, 
and  referred  to  and  specified  therein,  were  Plain- 
tiff's Exhibits  1,  2,  3,  4,  which  are  returned  here- 
with. 
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And  I  do  further  certify  that  I  have  retained  the 
said  deposition  in  my  possession  for  the  purpose 
of  delivering  the  same  with  my  own  hands  to  the 
Clerk  of  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Divi- 
sion, [770]  the  Court  for  which  the  same  was  taken. 

And  I  do  further  certify  that  I  am  not  of  counsel, 
nor  attorney  for  either  of  the  parties  in  said  depo- 
sition and  caption  named,  nor  in  any  way  interested 
in  the  event  of  the  cause  named  in  the  said  caption. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  in  my  office  afore- 
said this  26th  day  of  August,  1941. 

[Seal]  W.  W.  HEALEY, 

Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed  Dec.  2,  1941.  [771] 
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[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  EXHIBIT  DDD 

DEPOSITION  OF  ALLAN  B.  RUDDLE 

(Deposition  of  Allan  B.  Ruddle  taken  pur- 
suant to  stipulation  and  pursuant  to  Federal 
Rules  of  Civil  Procedure.) 

ALLAN  B.  RUDDLE, 

Called  as  a  witness  on  behalf  of  Defendants,  being 
first  duly  sworn,  testified  as  follows : 

Mr.  Aurich:  Q.  Where  do  you  reside,  Mr. 
Ruddle? 

A.     At   601  O'Farrell  Street,  San  Francisco. 

Q.  You  are,  of  course,  one  of  the  plaintiffs  in 
this  action?  A.     Yes. 

Q.     Your  age  is  what?  A.     Oh,  I  am  52. 

Q.     Where  are  you  employed? 

A.  I  am  employed  with  the  LTnited  States  Gov- 
ernment, in  the  Internal  Revenue  Department. 

Q.     How  long  have  you  been  so  employed? 

A.     Since  July  1st  of  1940,  I  guess  it  was. 

Q.  What  was  your  occupation  prior  to  that 
time?  I  mean  by  that,  immediately  prior  to  that 
time?  A.     Well,  I  work  in  a  law  office. 

Q.     Whose  law  office? 

A.     James  F.  Peck's  law  office. 

Q.  Is  that  Mr.  James  F.  Pe<3k  any  relation  to 
Lydell  Peck,  one  of  the  plaintiffs  in  this  case? 

A.     Yes ;  he  is  the  father  of  Lydell  Peck. 

Q.     How  long  did  you  work  in  that  law  office? 

A.     I  was  there  about  thirteen  years,  I  think. 
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Q.     That  would  take  us  back  to  1927. 

A.     If  I  recall,  it  is  about  that  time.  [773] 

Q.  What  were  your  duties  while  employed  in  the 
office  of  James  F.  Peck  ? 

A.     I  did  research  work  for  him. 

Q.     Research  work  of  what  character  ? 

A.  Well,  looking  up  cases  and  helping  with  dif- 
ferent litigations  that  he  had. 

Q.     Are  you  an  attorney  ?  A.     No,  I  am  not. 

Q.  Prior  to  1927  what  was  the  nature  of  your 
employment  *? 

A.     We  had  a  ranch  in  Merced  County. 

Q.     Who  is ''we"? 

A.    My  father,  my  brother,  and  myself. 

Q.     Were  you  occupied  on  that  ranch? 

A.     Yes. 

Q.     For  a  number  of  years? 

A.     A  number  of  years,  yes. 

Q.     How  many  years  would  you  say  ? 

A.  Well,  we  owned  the  ranch  75  years  and  I 
spent  a  great  deal  of  time  on  the  ranch  from  the 
time  I  was  born  until  I  came  down  here. 

Q.  In  other  words,  after  your  education  and 
after  leaving  school  you  worked  on  the  ranch  prac- 
tically exclusively  until  1927,  when  you  were  em- 
ployed by  Mr.  Peck? 

A.  Not  exclusively.  I  was  in  the  real  estate 
business  in  Merced  for,  I  think,  about  four  years. 

Q.     Well,  give  me  the  approximate  years  of  that. 

A.     Well,  I  would  say  from  1918  to  1922. 
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Q.     From  1922  to  1927  you  were  doing  what? 

A.     I  was  on  the  ranch. 

Q.     Engaged  in  any  other  occupation? 

A.     Well,  during  that  time  I  sold  real  estate. 

Q.     Anything  else? 

A.  Yes.  I  had  a  property  leased  that  I  devel- 
oped into  a  dairy  business. 

Q.     Anything  else?  A.     No,  I  don't  recall. 

Q.     Prior  to  1918  what  were  you  doing  ? 

A.     I  think  I  was  on  the  ranch  prior  to  1918. 

Q.     Engaged  in  no  other  occupation? 

A.     No,  I  think  not  at  that  time,  no.  [774] 

Q.     Were  you  in  the  Army? 

A.     No,  I  was  not. 

Q.     What  has  been  your  schooling,  Mr.  Ruddle? 

A.     I  went  through  Merced  High  School. 

Q.     When  did  you  graduate? 

A.  I  did  not  graduate.  I  was  out  of  Merced 
High  School  in  1907. 

Q.  How  many  years  of  high  school  did  yon 
have  ?  A.     Four. 

Q.     Any  college  education?  A.     No. 

Q.  Then  from  1907  to  1918  you  were  on  your 
ranch  at  Merced,  California,  and  engaged  in  no 
other  occupations  other  than  those  you  have  re- 
lated? A.     That's  right. 

Q.  Prior  to  your  negotiations  with  the  Shell  Oil 
Company,  which  are  the  subject-matter  of  Ibis  suit, 
did  you  develoi)  a  core  oil  primarily  designed  for 
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use  in  foundry  work  for  the  manufacture  of  casting 
cores,  which  was  known  as  Core-Min-Oil  ? 
A.     That's  right. 

Q.     When  did  you  develop  that  core  oil  ? ' 
Mr.  Hackley:     Just  a  moment.    May  I  have  the 
previous  question  and  answer  read  ? 
(Record  read.) 

Mr.  Hackley:  Mr.  Aurich,  before  the  witness 
answers  that  question  will  you  state  whether  or  not 
there  is  a  contention  by  the  defendants,  or  either 
of  them,  that  there  was  priority  of  development  or 
inventorship  of  the  subject-matter  of  this  litigation? 

Mr.  Aurich:    There  is  no  such  contention. 

Mr.  Hackley:  Then  I  make  no  objection  to  his 
answering  that  question. 

The  Witness:  A.  I  started  on  the  development 
of  it  about  sometime  in  1936,  probably  the  end  of 
1936.  [775] 

Mr.  Aurich:    Q.    And  completed  it  when? 

A.  We  had  some  negotiations  with  the  Standard 
Oil  Company  just  prior  to  our  negotiations  with 
the  Shell  Oil  Company,  and,  as  I  remember,  we 
started  negotiations  with  the  Shell  Oil  Company 
about  the  end  of  1937. 

Q.     That  does  not  quite  answer  my  question. 

A.     Possibly  November  or  December. 

Q.  Possibly  November  or  December.  My  ques- 
tion was,  when  did  you  complete  the  development 
of  your  core  oil,  which  is  known  as  Core-Min-Oil, 
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and  which  you  say  was  started  about  the  end  of 
1936? 

A.  I  say  about  the  beginning  of  1937,  maybe  the 
middle  of  1937. 

Q.  That  would  be  approximately  the  month  of 
June?  A.     Yes,  I  would  say  about  there. 

Q.  You  mentioned  something  about  negotiating 
with  the  Standard  Oil  Company.  Was  that  in  con- 
nection with  this  Core-Min-Oil  ?  A.     Yes. 

Q.     Whom  did  you  negotiate  with  there? 

A.     The  American  Bitumals  Company. 

Q.  Is  that  a  subsidiary  of  the  Standard  Oil 
Company?  A.     Yes,  I  understand  it  is. 

Q.     Who  developed  this  Core-Min-Oil  ? 

A.     I  did. 

Q.     You,  alone?  A.     Yes. 

Q.  What,  if  anything,  did  Lydell  Peck  have  to 
do  with  the  development  of  that  product  ? 

A.     Nothing. 

Q.     Where  was  the  development  work  started? 

A.  I  think  it  started  in  my  apartment  at  715 
Leavenworth  street,  in  San  Francisco. 

Q.  Do  I  understand  your  testimony  correctly, 
Mr.  Ruddle,  that  at  no  time  from  the  start  of  your 
development  work  in  the  end  of  1936  to  the  actual 
development  of  the  Core-Min-Oil  in  June,  1937, 
[776]  you  were  not  assisted  in  your  experimental 
work  by  anyone? 

Mr.  Hackley:    As  to  Core-Min-Oil? 

Mr.  Aurich :    As  to  Core-Min-Oil. 
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The  Witness:  A.  No.  I  say  "not  assisted."  I 
(Jiscussed  it  with  them  but  the  actual  work  of  de- 
veloping was  done  by  myself. 

Q.  Can  you  give  me  the  names  of  some  of  the  in- 
dividuals with  whom  you  discussed  it  ? 

A.  I  discussed  it  with  Lydell  Peck,  James  F. 
Peck ;  I  think  that  is  all. 

Q.  Will  you  give  us  as  fully  as  you  can  the  cir- 
cumstances leading  up  to  the  development  of  your 
Core-Min-Oil  ? 

A.     I  don't  know  what  you  mean  by  that. 

Q.  What  prompted  you  to  develop  your  Core- 
Min-Oil? 

A.  Well,  I  don't  know  that  I  could  explain  to 
you  how  I  ever  got  the  idea  of  core  oil.  It  just 
came  to  me,  I  suppose. 

Q.  How  much  money  did  you  spend  in  the  de- 
veloping of  your  core  oil  % 

A.  I  couldn't  answer  that  question,  I  never  kept 
track. 

Q.     You  have  no  record? 

A.  Not  as  to  costs,  no.  I  know  I  worked  a  year 
on  it  before  I  took  it  to  anybody. 

Q.  Do  I  understand  you  spent  approximately 
eight  months  on  the  development  of  your  Coro-Min- 
Oil? 

A.  Yes;  I  would  think  possibly  even  longer  that. 
Possibly  a  year;  about  a  year,  I  would  say,  before 
I  took  it  to  anyone. 

Q.    When  you  took  it  to  the  American  Bitumals 
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Company  was  your  core  oil  completely  developed? 

A.  Well,  I  don't  quite  know  just  what  you  mean 
by  being  completely  developed.  We  were  able  to 
make  cores  and  castings  successfully,  but  we  never 
claimed  that  it  vras  perfected  to  where  it  didn't  need 
any  work. 

Q.  Was  your  core  oil  in  June,  1937,  in  the  state 
of  development  that  you  could  haA^e  commercially 
manufactured  and  sold  it  for  use  in  fomidries? 

A.     Yes,  I  thought  so.  [777] 

Q.  Just  what  was  the  composition  of  that  Core- 
Min-Oil,  Mr.  Ruddle? 

Mr.  Hackley:    As  of  June,  1937? 

Mr.  Aurich:    As  of  Jmie,  1937. 

The  Witness:  A.  It  was  a  secret  formula  made 
up  of  sodium  silicate,  aluminum  sulphate,  and 
sodium  fluosilicate,  and  asphalt. 

Q.  Could  you  tell  us  now  any  of  the  circum- 
stances which  prompted  you  to  use  sodium  silicate 
as  one  of  the  ingredients  in  a  core  oil  ? 

A.  I  can't  recall  at  this  moment,  no,  how  ever 
I  got  started  on  it. 

Q.  You  can't  tell  us  what  prompted  you  to  use 
aluminum  sulphate  as  one  of  the  ingredients  of  a 
core  oil  ?  A.     No,  I  can 't  tell  you. 

Q.  Your  same  answer  would  be  true  as  to  sodium 
fluosilicate?  A.     That's  right. 

Q.     Your  same  answer  would  be  true  of  asphalt? 

A.     That's  right. 

Q.     In  June,  1937,  will  you  give  me  the  percent- 
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age  of  each  of  the  ingredients  you  used  in  your  core 
oil  in  gi'ams  and  cubic  centimeters  ? 

A.  Well,  I  haven't  that  off-hand,  but  I  prob- 
ably could  get  you  that. 

Q.  Do  you  have  notes  covering  the  work  that 
you  did  on  jovly  development  ? 

A.  I  wouldn't  say  I  have  all  of  the  notes  that  I 
made,  but  I  have  some  notes  left. 

Q.  Will  you,  at  the  next  session  of  this  deposi- 
tion, produce  all  of  the  notes  that  you  have  con- 
cerning the  development  of  your  core  oil,  from  the 
date  when  you  first  commenced  its  development 
until  the  date  when  you  believed  it  was  finally  de- 
veloped ? 

Mr.  Hackley:  There  is  no  objection  to  that.  We 
will  have  [778]  those  available  whenever  we  re-set 
this  deposition. 

Q.  Can  you  tell  me  the  fun<^tion  of  sodium  sili- 
cate in  your  core  oil  % 

A.     Yes.    It  was  used  as  a  binder. 

Q.     What  do  you  mean  by  that? 

A.  The  art  of  core-making  where  they  use  sand, 
it  is  necessary  to  have  something  to  act  as  a  binder 
so  this  sand  can  be  molded  into  certain  shapes. 

Q.  What  was  the  function  of  the  aluminum  sul- 
phate ? 

A.  Well,  aluminum  sulphate  with  the  silica  alone 
wouldn^t  work. 

Q.     What   was   the   functions   of  the   aluminum 
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sulphate  together  with  the  other  ingredients  that 
you  used  in  your  core  oil  % 

A.  Well,  in  order  to  answer  that,  you  have  to 
take  the  fluoride  and  the  aluminum  together,  that 
is,  the  sodiul  fluosilicate  and  aluminum  together  and 
when  properly  mixed  into  sodium  silicate  it  makes 
this  binder. 

Q.  What  function  did  the  aluminum  sulphate 
have  in  the  combination  as  that  occurred  ? 

A.  Well,  it  makes  a  lasting  core.  It  is  not  h^ydro- 
scopic,  doesn't  draw  moisture,  like  the  sodium  sili- 
cate alone  does. 

Q.  What  was  the  function  of  the  sodium  fluo- 
silicate? [779] 

A.  Well,  it  requires  the  three  elements  together 
to  accomplish  what  I  was  looking  toward;  one  alone 
will  not  do  it. 

Q.  Well,  that  is  true,  but  what  function  did 
sodium  fluosilicate  have  in  the  combination  as  a 
whole? 

A.  I  wouldn't  be  able  to  tell  you  the  function 
that  it  had.    I  know  that  that  combination  worked. 

Q.  What  was  the  function  of  the  asphalt  in  the 
combination  as  a  whole? 

A.  To  make  the  core  friable  so  that  it  would 
pour  out,  the  sand  would  pour  out  after  the  casting 
had  been  made. 

Q.  Do  you  think  your  notes  will  disclose  the 
number  of  experiments  that  you  made  with  your 
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core  oil  before  you  believed  it  was  actually  per- 
fected? 

A.  Oh,  I  am  sure  they  don't.  I  know  they  show 
a  great  deal.  When  we  entered  into  this  contract 
with  the  Shell  we  thought  that  that  was  all  there 
would  be  to  it,  so  we  destroyed  a  great  many  of  the 
notes  made  up  to  that  time. 

Q.  Core-Min-Oil,  prior  to  your  negotiating  with 
Shell,  was  an  entirely  new  type  of  core  oil  % 

A.     Yes ;  as  I  understand,  it  was. 

Q.  Prior  to  your  negotiating  with  Shell  there 
was  nothing  like  it  on  the  market  ? 

A.     Not  that  I  knew  of. 

Q.  The  marketing  of  this  new  core  oil,  which 
you  say  you  developed,  was  a  new  enterprise  or  busi- 
ness, so  far  as  you  were  concerned  ?  A.     It  was. 

Q.  You  have  made  no  attempt  to  refresh  your  re- 
collection on  the  matters  testified  to  by  you  so  far 
from  any  documents,  notes,  memoranda,  books  or 
other  sources'? 

A.  Well,  yes ;  I  looked  at  ever}i:hing  I  had  in  my 
possession. 

Q.  That  was  prior  to  testifying  here  this  morn- 
ing'? A.     Yes. 

Q.     What  did  you  look  at,  Mr.  Ruddle  % 

A.  I  made  notes  that  I  had — notes  that  I  had 
taken,  I  think  those  notes  start  after  the  Spotswood 
application  had  been  put  in:  I  made  notes  after 
[780]  that. 

Q.     What  sort  of  notes  are  they  ? 
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A.  They  are  written  on  yellow  paper  in  my  own 
handwriting. 

Q.     Have  you  those  notes  with  you  ? 

A.    Yes. 

Q.    May  I  see  them,  please  ? 

Mr.  Aurieh:  Q.  You  have  handed  me  a  group 
of  handwritten  papers  on  yellow  paper,  the  first  one 
being  dated  Thursday,  January  12,  1939;  is  that 
right?  A.     That's  right. 

Q.  Fastened  to  that  is  another  paper  dated  Jan- 
uary 13,  1939.  A.     That's  right. 

Q.  Another  dated  June  23,  1939,  and  which  is 
dated  on  the  last  page  June  24,  1939,  bearing  the 
signature,  I  presume,  of  Mr.  J.  [781]  Lydell  Peck. 

A.     That's  right. 

Q.  Another  dated  July  13,  1939,  signed  by  you 
on  July  14,  1939.  A.     That's  right. 

Q.  Another  dated  July  19,  1939;  another  dated 
August  11,  1939.  A.     That's  right. 

Q.  Another  dated  August  14,  1939,  and  the  last 
dated  August  31,  1939.  A.     That's  right 

Mr.  Aurieh:  I  will  now  mark  for  identification 
as  Defendants'  Exhibit  A  notes  produced  by  the 
witness  being  dated  on  the  first  sheet  Thursday, 
January  12,  1939,  consisting  of  three  pages,  signed 
on  the  third  page  "A.  B.  Ruddle,  January  13, 
1939." 

(The  notes   referred  to  were  marked  "De- 
fendants' Exhibit  A  for  Identification.") 


1170        Lydell  Peck  and  Allan  B.  Ruddle 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 

Mr.  Aurich:    As    Defendants'    Exhibit    B    for 
Identification  I  will  ask  you  to  have  the  document 
dated  January  13,  1939,  signed  by  A.  B.  Ruddle, 
consisting  of  one  page,  marked  for  identification. 
(The  document  referred  to  was  marked  "De- 
fendants' Exhibit  B  for  Identification.") 

Mr.  Aurich:  I  will  next  ask  to  have  marked  for 
Identification  as  Defendants'  Exhibit  C  the  ten 
pages  of  notes  dated  on  the  first  page  June  23,  1939, 
dated  on  the  last  page  June  24,  1939,  and  contain- 
ing the  signature  of  J.  Lydell  Peck,  apparently 
placed  thereon  on  June  24,  1939,  on  the  last  page. 
(The  notes  referred  to  were  marked  ''De- 
fendants' Exhibit  [782]  C  for  Identification.") 

Mr.  Aurich:     I  will  now  mark  for  identification 
as  Defendants'  Exhibit  D  two  sheets  dated  on  the 
first  page  July  13,  1939,  bearing  the  signature  of 
"A.  B.  Ruddle,  July  14,  1939,"  on  the  second  page. 
(The  notes  referred  to  were  marked  ''De- 
fendants' Exhibit  D  for  Identification.") 

Mr.  Aurich:     I  will  now  mark  for  identification 
as  Defendants'  Exhibit  E  the  seven  pages  of  hand- 
written notes  dated  on  the  first  page  July  19,  1939. 
(The   notes  referred  to  were  marked  "De- 
fendants' Exhibit  E  for  Identification.") 

Mr.  Aurich:  I  will  now  mark  for  identification 
as  Defendants'  Exhibit  F  the  two  pages  of  notes 
dated  on  the  first  page  August  11,  1939. 
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(The  two  pages  of  notes  referred  to  were 
marked  ''Defendants'  Exhibit  F  for  Identi- 
fication.") 

Mr.  Aurich:  I  will  now  mark  for  identification 
as  Defendants'  Exhibit  G  the  one  page  of  notes 
dated  August  14,  1939. 

(The  notes  referred  to  were  marked  ''De- 
fendants' Exhibit  G  for  Identification.") 

Mr.  Aurich :  I  will  now  mark  for  identification 
as  Defendants'  Exhibit  H  the  three  pages  of  notes 
dated  August  31,  1939,  and  signed  on  the  last  page 
"A.  B.  Ruddle." 

(The  three  pages  of  notes  referred  to  were 
marked  "Defendants'  Exhibit  H  for  Identi- 
fication.") 

Mr.  Aurich :  Q.  I  understand  that  the  typewrit- 
ten docimients  which  were  attached  to  Exhibits  A 
to  H  inclusive  for  identification  were  typewritten 
copies  of  the  notes  contained  in  the  Exhibits  A  to 
H,  inclusive  1  A.     That's  right.  [783] 

Q.  They  were  made  up  for  your  convenience  and 
for  purposes  of  facilitating  the  reading  thereof? 

A.     That's  right. 

Q.     Were  those  copies  made  by  you  ? 

A.  Well,  they  were  made  by  the  girl  in  Mr. 
Peck's  office. 

Q.  I  mean  they  were  made  under  your  direc- 
tion, at  least  ?  A.    Yes. 
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Q.  Before  testifying  here  today  did  you  make 
any  attempt  to  refresh  your  recollection  from  any 
other  documents,  notes,  memoranda  or  books  other 
than  those  which  you  have  so  far  produced? 

A.  No,  I  don't  recall  any  other  letters  and  things 
that  I  think  probably  are  in  evidence  already.  I 
have  read  those. 

Q.  Have  you  read  any  of  the  depositions  that 
have  been  taken  of  any  of  the  witnesses  who  were 
called  by  your  counsel,  Mr.  Hackley? 

A.  I  think  I  read  Mr.  McSwain's.  That  is  the 
only  one  that  I  have  read. 

Mr.  Hackley:  Would  you  fix  the  time  at  which 
he  read  that  in  your  question  ? 

Mr.  Aurich:  Q.  When  did  you  read  the  deposi- 
tion of  Mr.  McSwain  ? 

A.  Well,  I  was  present  when  it  was  taken,  and 
I  think  I  read  it  just  as  soon  as  it  came  back.  I 
haven't  read  it  since. 

Q.  You  have  made  no  attempt  to  read  that  de- 
position and  to  refresh  your  recollection  for  the 
purpose  of  testifying  here  today  ? 

A.     No,  I  have  not. 

Q.  If  I  understand  your  testimony  correctly,  the 
only  documents  that  you  have  used  to  refresh  your 
recollection  for  the  purpose  of  testifying  here  today, 
other  than  Exhibits  A  to  H,  are  some  letters  that 
passed  between  you  and  Mr.  Peck,  on  the  one  hand, 
and  the  Shell  Company  on  the  other  *?  A.     Yes. 

Q.     Do  you  have  any  notes  on  w^ork  done,  money 
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spent,  time  expended,  and  the  composition  of  your 
Core-Mill-Oil,  other  than  those  which  you  have  pro- 
duced here? 

A.  Yes,  there  are  some;  I  don't  know  [784]  just 
what  they  are ;  I  haven't  looked  for  them. 

Mr.  Hackley :  I  assume  those  are  in  your  earlier 
testimony. 

Mr.  Aurich:  I  was  going  to  say  exclusive  of 
those  that  we  have  already  talked  about. 

The  Witness:  No,  I  don't  know  of  any  other 
than  what  you  asked  for  a  while  ago. 

Q.  And  you  are  going  to  produce  those  at  the 
next  session?  A.     Yes. 

Q.  In  other  words,  you  have  no  contemporane- 
ously dated  memoranda  or  notes  of  your  association 
or  contact  with  the  Shell  Oil  Company  earlier  than 
January  12,  1939? 

A.  No,  I  don't  think — there  might  be  some,  but 
I  haven't  looked  for  anything;  but  I  don't  think 
there  is  anything  else. 

Q.  Prior  to  your  negotiating  with  Shell  T  under- 
stand you  had  some  negotiations  with  the  American 
Bitumals  Company.  A.     Yes,  we  did. 

Q.  Did  you  attempt  to  interest  them  in  the 
manufacture  and  sale  of  your  core  oil? 

A.     Yes.    They  did  become  interested. 

Q.     When  was  that,  Mr.  Ruddle? 

A.  Just  prior  to  our  negotiations  with  the 
Shell  Oil  Company. 

Q.     Did  you  attempt  to  use  your  Core-Min-Oil  in 
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practical   ox)erations   at   any  place   prior  to   nego- 
tiating with  the  Shell? 

A.  We  had  it  at  the  Ma  caul  ey  Foundry  for 
about  six  months. 

Q.     Any  other 

A.     You  mean  prior  to  talking  to  Shell  about  it? 

Q.     Prior  to  negotiating  with  Shell. 

A.  Well,  that  is  the  principal  one  we  had.  We 
had  it  at  the  Kingwell  Foundry,  too,  but  that  was 
only — they  were  so  small. 

Q.     That  is  K-i-n-g-w-e-1-1  ? 

A.     K-i-n-g-w-e-1-1,  over  here  on  Natoma  street. 

Q.     In  San  Francisco?  A.     Yes. 

Q.  When  did  you  commence  to  use  your  Core- 
Min-Oil  in  practical  [785]  operations  at  the 
Macauley  Foundry? 

A.  I  think  about  eight  months,  or  something  like 
that,  prior  to  taking  it  to  the  Shell  Company,  I 
spent  in  the  Macauley  Foundry. 

Q.     Was  that  eight  months  continuously? 

A.  AYell,  I  was  there  practically  every  day  sev- 
eral days  a  week;  maybe  some  weeks  I  wouldn't  be 
there,  but  it  was  necessary  to  learn  the  operation 
of  the  core  business  in  order  to  develop  this. 

Q.  In  other  words,  you  were  endeavoring  to  get 
some  experience  in  the  art  of  core  making  from  the 
Macauley  Foundry  to  assist  you  in  the  further  de- 
velopment of  your  core  oil?  A.     That's  right. 

Q.  Do  you  recall  approximately  when  you  first 
commenced  negotiating  with  Shell? 
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A.  Well,  it  was  in  the  latter  part  of  1937;  I 
think  either  November  or  December. 

Q.  It  was  eight  months  prior  to  that  time,  ap- 
proximately, when  you  commenced  to  place  your 
core  oil  in  practical  operation  at  the  Macauley 
Foundry  ? 

A.     Yes,  that  would  be  about  right. 

Q.  AVhen  you  Avent  to  the  Macauley  Foundry  did 
you  have  your  core  oil  in  such  a  shape  that  you 
could  use  it  in  the  making  of  cores'?  A.     No. 

Q.  What  I  am  interested  in  at  the  present  time 
is  how  much  time  you  spent  at  the  Macauley  Foundry 
actually  using  your  core  oil  in  practical  operations 
at  that  place. 

A.  Oh,  I  should  guess  it  was  two  or  three 
months,  I  think,  possibly,  that  we  had  it  where  we 
thought  it  was  ready  to  market. 

Q.  In  other  words,  your  exiDcriments  on  your 
Core-Min-Oil  at  the  Macauley  Foundry  were  ap- 
proximately two  or  three  months  prior  to  the  com- 
mencing of  your  negotiations  with  Shell  ? 

A.     No,  I  didn't  say  that. 

Q.     What  is  the  fact '? 

A.  I  said  that  possibly  two  or  three  months 
[786]  before  I  went  to  the  Standard  Oil  Company 
first  we  had  it  ready  for  market. 

Q.  Let's  forget  the  Standard  Oil  Company  for 
a  moment  and  concentrate  on  the  commencement 
of  your  negotiations  with  Shell.  For  the  purpose 
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of  this  question  we  can  assume  that  your  negotia- 
tions  with    Shell   commenced   about   December   of 
1937.  A.     Yes,  I  think  that's  about  right. 

Q.  How  long  prior  to  that  had  you  used  your 
Core-Min-Oil  in  practical  operation  at  the  Ma- 
cauley  Foundry? 

A.     About  three  months  prior  to  that. 

Q.     That   would   be   about    September. 

A.     Somewhere  in  there,  yes,  I  would  guess. 

Q.     That  is  at  Oakland,  California? 

A.     Yes.  That  is  in  Berkeley. 

Q.  Did  you  use  your  Core-Min-Oil  in  practical 
operations  at  that  place  continuously  during  the 
two  or  three  months  prior  to  negotiations  with 
Shell? 

A.  Yes,  I  would  say  we  had  it  so  it  was  mar- 
ketable. 

Q.  But  did  you  use  your  Core-Min-Oil  in  prac- 
tical operations  continuously  there  or  was  it  a 
spasmodic  operation?  Were  you  there  every  day, 
for  example? 

A.  No,  I  wouldn't  say  I  was  there  every  day, 
but  I  was  there  several  times  a  week. 

Q.  What  materials  would  you  use  during  those 
operations  ? 

A.  The  materials  that  I  described  to  you  a  while 
ago. 

Q.  That  is,  the  materials  which  you  say  you  de- 
veloped and  which  constituted  your  Core-Min-Oil? 

A.     That's  right. 
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Q.  What  percentage  of  those  various  elements 
would  you  use  in  making  up  your  core  oil? 

A.  Well,  I  couldn't  give  that  to  you  by  memory, 
but  I  can  get  it  for  you. 

Q.     Will  you  get  me  that  information,  please? 

A.     Yes. 

Q.     Do  you  have  that  in  the  form  of  notes'? 

A.     I  am  sure  that  I  [787]  can  find  notes  on  that. 

Q.  Will  you  produce  those  notes  at  the  next  ses- 
sion of  this  deposition,  please?  A.     I  will. 

Mr.  Hackley:  May  I  ask  the  witness,  are  those 
formulae  not  the  same  notes  we  referred  to  earlier? 

A.     Yes. 

Mr.  Aurich:  Q.  You  understand,  I  am  speak- 
ing now  of  two  different  periods  of  time.  The  first 
request  covered  the  period  of  time  up  to  the  point 
where  you  said  you  had  your  core  oil  developed.  I 
am  now  asking  for  the  notes  covering  the  nature  of 
your  work  at  the  Macauley  Foundry. 

A.     Yes.  I  think  I  understand  what  you  mean. 

Q.  Can  you  tell  me  the  type  of  asj^halt  that 
was  used  at  the  Macauley  Foundry  during  the 
period  of  time  you  were  there? 

A.  ISTo,  I  couldn't  tell  you  other  tlian  it  was  an 
asphalt  emulsion  that  the  American  Bitumals  Com- 
pany gave  me. 

Q.     How  did  you  mix  your  core  oils? 

A.  Well,  they  were  mixed  by  hand,  or  wo  mixed 
it  in  their  machine.  They  have  a  machine  that 
mixes  core  oil. 
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Q.  You  used  both  forms  of  mixing;  in  other 
words,  one  form  would  be  by  hand  and  the  other 
in  a  machine? 

A.     Yes,  we  tried  it  in  a  machine. 

Q.  That  is,  the  core  oil,  itself.  I  am  not  speaking 
of  mixing  the  core  oil  by  hand.  I  am  speaking  of 
how  you  put  together  the  various  components  which 
you  say  are  contained  in  Core-Min-Oil. 

A.  Well,  this  solution  that  I  made  was  made  at 
home.  I  generally  made  that  in  my  apartment,  and 
that  was  taken  to  the  foundry  together  with  as- 
phalt emulsion  in  two  separate  containers.  Is  that 
what  you  mean? 

Q.  That  is  what  I  had  in  mind.  In  other  words, 
you  had  one  container  containing  sodium  silicate, 
aluminum  sulphate,  and  sodium  [788]  fluosilicate? 

A.    Yes. 

Q.  You  had  another  container  mth  your  as- 
phalt emulsion  in  it.  A.     That's  right. 

Q.  You  would  take  both  containers  to  Macau- 
ley's   Foundry.  A,     That's  right. 

Q.     Then  you  would  mix  it  at  that  place. 

A.     That's  right. 

Q.     How  would  you  mix  it  there  ? 

A.  I  would  put  in  the  sohition  first,  mix  with 
the  sand,  and  then  add  the  asphalt  emulsion. 

Q.  You  would  take  the  container  having  the 
solution — I  suppose  we  can  call  that  the  Ruddle 
solution  ?  A.    Yes. 

Q.     Is  that  what  it  has  been  designated? 
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A.     Yes,  we  always  called  it  that. 

Q.  You  understand  when  I  speak  of  Ruddle 
solution  I  am  speaking  of  a  solution  containing 
sodium  silicate,  aluminum  sulphate,  and  sodium 
fluosilicate.  A.     Yes. 

Q.  You  would  take  the  Ruddle  solution  and  mix 
it  with  the  sand?  A.     That's  right. 

Q.  After  it  was  thoroughly  mixed  what  would 
you  do  then? 

A.     Then  you  would  add  the  asphalt  emulsion. 

Q.  How  long  after  that  mixing  would  you  com- 
mence the  making  of  cores?  A.     Immediately. 

Q.  Can  you  give  me  the  names  of  the  persons 
who  were  present  during  these  times? 

A.  Well,  the  man  at  the  Macauley  Foundry  who 
was  assigned  to  help  me,  his  name  was  Otto  Gosch, 
I  believe;  he  was  the  head  coremaker  there. 

Q.  How  did  you  happen  to  go  to  the  Macauley 
Foundry  ? 

A.  I  think  the  Kingwell  Foundry  people  out 
here  told  me  that  the  Macauley  Foundry  was  the 
largest  foundry  around  the  Bay,  and  that  Mr.  Ol- 
son, of  the  Macauley  Foundry,  was  a  teacher  at 
the  University  of  California  on  core  oils,  and  he 
was  the  best  informed  man  on  [789]  the  practice 
around  the  Bay. 

Q.     Practice  of  what? 

A.     Of  foundry  practice. 

Q.  Have  you  any  idea  of  the  number  of  cores 
that  you  made  while  you  were  at  Macauley 's? 
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A.     Well,  that  would  be  hard  to  estimate. 

Q.     Would  your  notes  show  that? 

A.  Possibly.  I  just  don't  know  whether  it  would 
or  not,  all  of  it,  but  I  think  many,  many  of  them. 

Q.  Would  your  notes  also  show  the  condition 
the  cores  were  in?  A.     I  think  so. 

Q.  Would  your  notes  also  disclose  how  long 
the  cores  remained  in  that  condition? 

A.     I  think  I  have  notes  on  that. 

Q.  Would  your  notes  also  show  the  ratio  of 
sand  to  oil  that  was  used  by  you ?  By  "oil"  I  mean 
your  Ruddle  solution  and  the  asphalt  emulsion. 

A.     Yes.  I  am  sure  they  will. 

Q.  Would  your  notes  also  show  the  number  of 
satisfactory  cores  that  were  made  without  any 
failures  ? 

A.     I  am  not  sure  that  they  would  do  that. 

Q.  Have  you  any  idea  as  to  the  number  of  sat- 
isfactory cores  that  were  made  without  any  fail- 
ures? 

Mr.  Hackley:  Do  you  mean  the  percentage  of 
cores  ? 

Mr.  Aurich:     The  number. 

Mr.  Hackley:    You  mean  the  total  number? 

Mr.  Aurich:    The  total  number  of  cores  made. 

Mr.  Hackley :  I  don 't  get  the  ratio  of  your  ques- 
tion. 

Mr.  Aurich:  Well,  if  the  witness  doesn't  under- 
stand it  I  will  be  glad  to  reframe  it. 
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The  Witness:  Yes;  I  don't  entirely  understand 
it. 

Mr.  Aurich:  Q.  You  would  make,  let  us  say, 
ten  cores.  A.     Yes. 

Q.  In  those  ten  cores  would  you  have  any  fail- 
ures? 

A.  Well,  it  [790]  depends  upon  the  proportions 
that  we  use.  While  I  was  there  I  tried  to  determine 
the  correct  proportions  to  be  used,  tried  to  deter- 
mine the  limit. 

Q.  Would  your  notes  show  the  various  percent- 
ages and  proportions  that  you  used? 

A.     I  think  probably  they  will. 

Q.  Would  your  notes  show  the  number  of  cast- 
ings that  you  made? 

A.     Well,  that  is  possible;  I  don't  know  that. 

Q.  Well,  I  think  we  can  dispense  with  tliat  until 
such  time  as  we  see  your  notes,  Mr.  Ruddle.  Can 
you  tell  me  what  difficulty,  if  any,  you  encountered 
with  Core-Min-Oil  in  the  making  of  cores  and  cast- 
ings prior  to  your  negotiations  with  Shell? 

A.  Well,  after  I  determined  what  I  determined 
w^as  the  best  ratio  to  be  used  I  had  trouble  with 
the  cores  getting  soft  at  times.  Now,  that  was  not 
so  bad  at  the  Macauley  Foundry  as  it  was  at  the 
Vulcan  Foundry. 

Q.  I  am  speaking  now,  Mr.  Ruddle,  of  ])rior  to 
your  negotiating  with  Shell.  Did  you  do  work  at 
Vulcan  Foundry  prior 

A.     No,  no;  just  at  Macauley. 
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Q.  You  would  mix  one  and  you  encountered  the 
softening  of  a  core?  A.    Yes. 

Q.    What  else? 

A.  As  I  recall,  now,  making  cores  at  the  Ma- 
cauley  Foundry,  I  did  most  of  my  baking  during 
the  noon  hour,  when  the  fires  were  out,  and  I  didn't 
have  any  difficulty  at  that  time,  but  when  they 
would  come  back  from  lunch  and  turn  on  the  fires 
we  would  have  difficulty,  they  would  soften. 

Q.  Any  other  difficulty  that  you  encountered 
other  than  the  softening  of  the  core? 

A.     Well,  it  dried  badly  on  the  bench. 

Q.     What  would  dry  badly? 

A.  This  core  material  dried  badly  on  the  bench. 
That  was  overcome  by  keeping  it  in  enclosed  con- 
tainers. If  it  was  left  exposed  to  the  air  it  would 
have  a  [791]  crust  come  on  it,  after  it  had  been 
exposed  for  an  hour  or  two. 

Q.  That  is,  the  finished  sand  after  it  had  been 
mixed  with  Ruddle  solution  and  asphalt  emulsion 
had  a  tendency  to  dry  badly  on  the  bench  before 
they  could  make  the  core? 

A.  If  it  was  left  out,  yes;  we  fixed  it  so  we 
could  put  it  in  closed  containers,  or  even  by  put- 
ting wet  sacks  over  it. 

Q.     Any  other  difficulty? 

A.     Not  that  I  recall. 

Q.  What  form  of  ovens  did  they  have  at  the 
Macauley  Foundry? 
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A.  They  had  an  open  fire  oven,  open  gas  oven 
where  the  fire  came  in  contact  with  the  core. 

Q.  What  did  you  do  to  overcome  the  difficulty 
you  had  with  the  cores  getting  soft? 

A.  When  we  took  it  to  Shell  we  hadn't  over- 
come that  difficulty. 

Q.  The  only  other  difficulty  that  you  can  now 
recall  is  that  it  dried  badly  on  the  bench,  that  is, 
the  sand  did,  and  you  overcame  that  by  keeping 
it  in  closed  containers  or  under  wet  sacks? 

A.     That  is  correct. 

Q.  Can  you  tell  me  when  you  encountered  the 
difficulty  of  this,  shall  I  say,  fast-drying? 

A.     On  the  benches,  you  are  talking  about? 

Q.    Yes. 

A.  Well,  I  think  that  vras  always  present,  all 
the  time  that  I  worked  with  it. 

Mr.  Aurich:  Q.  In  other  words,  to  clear  the 
matter  up,  right  from  the  very  beginning  you  en- 
countered the  difficulty  of  what  [792]  you  termed 
drying  badly  on  the  bench.  A.     Yes. 

Q.  When  did  you  ascertain  that  you  could  over- 
come that  difficulty  by  keeping  the  sand  in  closed 
containers  or  under  wet  sacks? 

A.  Well,  that  was  at  the  Macauley  Foundry  to- 
ward the  latter  part  of  my  work  there. 

Q.  That  was  toward  the  end  of  your  work  at 
Macauley 's?  A.     Yes. 

Q.  Prior  to  your  negotiating  with  Shell  had 
any  Core-Min-Oil  been  sold  by  either  you  or  Mr. 
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Peck,  or  anyone  acting  under  your  authorization? 

A.     No. 

Q.  Had  the  merits  and  stability  of  Core-Min- 
Oil  been  fully  demonstrated  and  proved  before  your 
negotiations    with    Shell?  A.     Yes. 

Q.  In  other  words,  j'-ou  had  also  overcome  the 
difficulty  of  the  softening  of  the  cores? 

A.     I  did  not  say  that. 

Q.  You  think  that  despite  the  fact  you  had 
trouble  with  the  softening  of  the  cores  the  merits 
and  stability  of  your  core  oil  had  been  fully  dem- 
onstrated  and   proved?  A.     Yes. 

Q.  What  did  your  business  of  making  and  sell- 
ing Core-Min-Oil  consist  of  prior  to  your  negotia- 
tions with  Shell? 

A.     Well,  we  hadn't  sold  any  of  it. 

Q.  In  other  words,  you  had  no  business  of  mak- 
ing and  selling  Core-Min-Oil? 

A.     No.  We  had  just  developed  it. 

Q.  What  good  will  in  the  business  of  making 
and  selling  Core-Min-Oil  did  you  or  Mr.  Peck  have 
prior  to  the  signing  of  the  contract  with  Shell? 

Mr.  Hackley:  I  object  to  the  question  as  calling 
for  a  conclusion  of  the  witness. 

The  Witness:  Well,  I  wouldn't  know  how  to  an- 
swer that  question. 

Mr.  Aurich:  Q.  Do  you  understand  what  is 
meant  by  the  term  "good  will"? 

A.  Yes.  That  is  a  business  that  is  built  up,  as 
[793]  I  understand. 
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Q.  In  other  words,  it  is  the  result  of  a  growing 
business. 

A.     That  is  what  I  understand  the  term  to  mean. 

Q.  If  you  have  no  business  built  up  you  would 
assume  that  there  is  no  good  will? 

A.  Well,  I  would  say  we  had  no  business 
built  up. 

Q.  Had  any  market  price  for  Core-Min-Oil  been 
established  prior  to  your  negotiating  with  Shell? 

A.     No. 

Q.  Do  you  know  an' individual  by  the  name  of 
Dr.  Cleveland?  A.     I  do,  yes. 

Q.     Will  you  give  me  his  full  name? 

A.  I  can't  give  you  the  full  name.  We  always 
called  him  Dr.  Cleveland,  and  he  worked  for  the 
Philadelphia  Quartz  Company,  in  Berkeley.  That 
is  all  I  could  tell  you  about  his  name. 

Q.  Wliat  is  the  business  of  the  Philadelphia 
Quartz  Company? 

A.     Manufacture  of  sodium  silicate. 

Q.  Did  you  ever  have  any  conversation  with  Dr. 
Cleveland  regarding,  the  use  of  sodium  silicate  eituil- 
sion?  A.     Yes. 

Q.     When. 

A.  Yes,  I  talked  to  Dr.  Cleveland  about  sodium 
silicate  and  asphalt  emulsion,  if  that  is  your  ques- 
tion. 

Q.  When  did  you  have  your  first  conversation 
with  him  in  regard  that  subject? 
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A.  I  would  say  when  I  was  at  the  Macauley 
Foundry. 

Q.  Was  that  at  the  time  you  were  endeavoring 
to  ascertain  what  the  art  of  core-making  was? 

A.  No.  It  was  along,  I  think,  toward  the  end  of 
my  work  there,  probably  within  the  last,  oh,  four 
or  five  months  before  the  end  of  my  work  that  I 
discussed  it  with  Dr.  Cleveland. 

Q.  Did  you  have  more  than  one  discussion  with 
him?  A.     I    think    I    probably    had    several. 

[794] 

Q.     Wliat  was  the  purpose  of  those  discussions? 

A.     Well,  I  was  having  trouble  with  friability. 

Q.     Yes. 

A.  And  I  tried  many  things,  and  Dr.  Cleveland 
suggested  that  I  try  asphalt  emulsion. 

Q.  Can  you  give  me  the  date  of  any  of  your 
conversations  with  Dr.  Cleveland? 

A.  Not  any  more  than  what  I  have  just  told 
you. 

Q.  Can  you  name  any  persons  who  were  present 
at  any  of  those  conversations  with  Dr.  Cleveland, 
other  than  yourself  and  the  doctor  ? 

A.     Not  that  I  recall. 

Q.     Where  did  those  conversations  take  place? 

A.  Over  at  the  Philadelphia  Quartz  Company, 
in  Berkeley. 

Q.  You  had  not  considered  using  asphalt  emul- 
sion as  an  element  of  your  core  oil  prior  to  your 
discussion  with  Dr.  Cleveland? 
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A.  No,  I  hadn't.  I  believe  I  did  use  asphalt, 
but  not  in  emulsion  form,  prior  to  that. 

Q.  Did  you  use  that  in  any  commercial  opera- 
tion? A.     No;  just  experimentally. 

Q.  Going-  back  to  these  experiments  at  your 
home,  Mr.  Ruddle,  when  you  made  this  Ruddle 
solution  did  you  have  in  mind  the  use  of  that  for 
core-making  purposes? 

A.     Well,  I  worked  on  many  other  things. 

Q.     What  do  you  mean  by  that  ? 

A.  Well,  I  would  have  to  see  my  records  to  sliow 
you;  I  couldn't  recall  just  what  it  was  that  I  did 
there,  but  I  did  try  a  mineral  oil.  That  is  one 
thing  [795]  I  worked  on. 

Q.  'Did  you  have  in  mind  specifically  a  core  oil, 
for  example,  when  you  put  together  for  the  first 
time  the  various  chemicals  constituting  your  Ruddle 
solution?  A.     No,  I  would  say  not. 

Q.  When  did  the  idea  come  to  you  of  using 
your  Ruddle  solution  in  a  core  oil  ? 

A.  Well,  I  tried  to  think  of  that  a  while  ago 
when  you  asked  me  that  question.  I  don't  recall 
just  exactly  what  gave  me  the  idea  to  start  on  it. 

Q.  Can  you  tell  me  now  the  very  first  time  that 
you  ever  made  any  cores  with  your  Ruddle  solu- 
tion, either  with  the  asphalt  emulsion,  with  asphalt, 
or  without  either  asphalt  emulsion  or  asphalt? 

A.  The  first  time  I  tried  it  was'  at  the  Santa  ¥o 
Foundry  in  Richmond. 

Q.     When  was  that? 
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A.  Well,  that  was  at  the  beginning  of  my  experi- 
mental work  on  core  oils. 

Q.  That  would  be  sometime  in  the  letter  part 
of  1936? 

A.  I  would  say  somewhere  near  there.  That 
was  the  first  thing  I  did. 

Q.  What  did  you  use  in  making  cores  at  that 
time  ? 

A.  Well,  I  think,  if  I  could  recall,  I  used  a 
mineral  oil,  a  red  oil,  also  a  pale  oil,  and  asphalt. 
I  couldn't  tell  you  the  name  or  the  grade  of  as- 
phalt.   It  was  there  at  the  plant  at  Richmond. 

Q.     What  kind  of  mineral  oil  did  jow  use? 

A.  I  think  the  Standard  Oil  Company  called  it 
red  oil. 

Q.  That  was  a  trade  name.  The  Standard  Oil 
Company  sold  this  product  to  you? 

A.  I  think  they  called  it  red  oil,  and  there  was 
another  one  called  pale  oil.  What  kind  of  oil  they 
are,  I  don't  know.  They  told  me  they  were  in- 
expensive oils  that  they  didn't  market. 

Q.  Both  of  them  were  mineral  oil,  as  you  under- 
stand it?  A.  Yes.  [796]  That  was  what  they 
told  me. 

Q.  The  Standard  Oil  Company  that  you  are 
referring  to  is  the  Standard  Oil  of  California? 

A.     Yes,  out  at  Richmond. 

Q.  That  core  oil  that  you  made  up  at  that  time, 
however,  didn't  contain  any  Ruddle  solution,  did 
it?  A.     Yes. 
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Q.     It  contained  Ruddle  solution?  A.     Yes. 

Q.     Mineral  oil?  A.     That's  right. 

Q.     And  asphalt? 

A.  No.  I  had  several  different  samples  made 
up  of  various  things. 

Q.  I  am  trying  to  find  out  the  very  first  time 
that  you  made  a  core  consisting  of  the  Ruddle  solu- 
tion and  asphalt,  and  whatever  else  you  may  have 
added  to  it. 

A.    No.  That  was  the  first  time  I  used  asphalt. 

Q.     And  Ruddle  solution? 

A.     That's  right. 

Q.  At  that  time  you  also  experimented  with 
other  oil,  such  as  mineral  oil?  A.     Yes. 

Q.  In  other  words,  you  made  a  series  of  cores, 
or  a  core,  with  Ruddle  solution  and  asphalt  ? 

A.     Yes. 

Q.  And  other  series  of  cores,  or  a  core,  with  this 
mineral  oil  and  asphalt? 

A.     Yes,  that's  right. 

Q.     What  was  the  result  of  those  experiments  ? 

A.     Well,  they  were  all  failures. 

Q.     Have  you  any  notes  of  those  experiments  ? 

A.  I  Avill  have  to  look;  I  won't  be  sure  that  I 
have. 

Q.  Will  you  look  for  them,  please,  and  if  you 
have  them  bring  them  with  you  at  the  next  session  ? 

A.     Yes. 

Mr.  Hackley:  I  will  reserve  an  objection  as  to 
the  materiality  until  T  see  the  notes. 
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Mr.  Auricli:  Q.  In  paragraph  III  of  3^our 
complaint  herein,  commencing  on  page  2,  lines  20 
and  21,  it  is  alleged  that  the  [797]  matter  in  con- 
troversy exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  $3000.  This  complaint  is  one  which 
was  verified  by  you,  as  well  as  by  Mr.  Peck.  Will 
you  please  state  all  of  the  factors  upon  which  that 
allegation  is  predicated?  I  have  only  read  a  por- 
tion of  paragraph  III.  You  are,  of  course,  at  lib- 
erty to  read  the  entire  paragraph. 

The  Witness:  Maybe  I  don't  quite  understand 
what  the  thing  is  about. 

Mr.  Aurich:     Q.     Let  me  ask  it  this  way:  How 
did  you   arrive   at   a   conclusion  that  the   subject- 
matter  of  this  present  controversy  exceeds  $30001 
You  know  the  document  you  are  looking  at,  don't 
you,  Mr.  Ruddle? 

A.     Yes,  this  is  the  complaint. 

Q.     That  was  verified  by  you,  wasn't  it? 

A.  Yes.  I  don't  know  whether  I  can  answer  the 
question  or  not,  now,  without  looking  over — don't 
we  allege 

Mr.  Aurich:  Well,  don't  ask  Mr.  Hackley,  Mr. 
Ruddle,  at  this  time.  You  embarrass  him  as  well 
as  me. 

Q.  You  are  unable  to  state  at  this  time  how 
you  arrived  at  the  conclusion  that  the  subject- 
matter  of  this  suit  exceeded  $3000  exclusive  of  in- 
terest and  costs? 

A.     Well,  I  don't  know  what  you  mean  by  "ar- 
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rived  at".    I  consider  that  the  thing  involves  many 
thousands  of  dollars. 

Q.  Well,  that  is  what  I  am  driving  at.  What 
are  the  things  that  you  considered  in  arriving  at 
that  conclusion? 

A.  Well,  it  was  a  contract  entered  into  to  sell 
the  product  and  we  considered  that  the  sale  of  this 
product — the  lack  of  sale  of  the  [798]  product 
meant  something.  That  is  the  basis  of  this  suit.  I 
don't  know  whether  that  answers  your  question 
or  not. 

Q.  Not  quite.  Can  you  name  one  factor,  or  one 
idea  in  your  mind,  which  led  you  to  the  conclusion 
that  the  failure  of  Shell,  shall  we  say,  to  sell  your 
Core-Min-Oil  damaged  you  in  the  extent  of  over 
$3000  exclusive  of  costs  and  interest? 

A.  Well,  we  determined  there  was  a  market  for 
this ;  we  determined  the  size  of  the  market. 

Q.     Anything  else? 

A.  And  we  had  a  right  to  expect  that  a  big  por- 
tion of  that  market  would  be  realized. 

Q.  By  the  latter  part  of  your  answer  you  mean 
that  you  expected  that  your  core  oil  would  super- 
sede the  core  oils  on  the  market?  A.     Yes. 

Q.     In  a  large  portion  of  the  market? 

A.     That's  right. 

Q.     Who  determined  the  market? 

A.  Well,  it  was  determined  by  us  in  the  best 
way  we  had  of  finding  out  about  it.     It  was  .ilso 
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discussed  at  the  time  with  the  Shell  Oil  Company. 

Q.     Who  is  "us,"  Mr.  Ruddle? 

A.  Well,  Lydell  Peck,  James  F.  Peck,  and  my- 
self. 

Q.     What  did  you  determine  the  market  to  be? 

A.  The  market  was  23,000,000  gallons  of  linseed 
oil  sold  annually.  Now,  that  would  be  about  one- 
third  of  the  amount  that  would  be  sold  if  this  sup- 
planted that  market. 

Q.  I  don't  understand  the  latter  part  of  your 
answer  Mr.  Ruddle.    Do  you  mean 

A.     We  could  sell  three  times  as  much. 

Q.  In  other  words,  you  think  you  would  sell 
69,000,000  gallons  of  core  oil? 

A.  If  we  took  the  entire  market  of  linseed  oil. 
That  doesn't  take  in  all  oil. 

Q.  What  percentage  of  the  market  did  you  con- 
template  you   would   take?  A.     50  per   cent. 

[799] 

Q.     When  did  you  arrive  at  that  figure? 

A.  Well,  m  discussing  the  sale  with  the  Shf^U 
Oil  Company. 

Q.     Any  other  way? 

A.  Well,  this  had  a  drying  time  that  dried  with- 
in— saved  about  two-thirds  of  the  time  of  drying. 
That,  in  itself,  would  be  enough  to  take  the  market 
if  it  was  put  on  the  market. 

Q.     Anything  else? 

A.  The  saving  in  cost  was  another  thing  that 
we  determined  was  most  valuable,  which  it  is. 
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Q.     Anything  else? 

A.  Yes.  The  cores  were  free  from  bubbles  and 
blisters,  they  call  it,  I  believe  "air  blow";  that  cuts 
down  the  lathe  work. 

Q.     Anything  else? 

A.  And  the  cost  of  this,  for  another  thing,  would 
be  a  great  deal  less  than  anything  on  the  market. 

Q.  When  you  say  ''this,"  you  mean  your  core 
oil? 

A.  Yes,  I  mean  the  Euddle  solution  and  asphalt 
emulsion. 

Q.     What  was  the  cost  of  the  Ruddle  solution? 

A.  About  5  cents  a  gallon,  I  think;  3  to  5  cents 
a  gallon,  and  I  think  asphalt  emulsion  runs  about  5 
cents  a  gallon. 

Q.  Are  there  any  other  factors  that  you  arrived 
at  in  determining  that  you  would  take  50  per  cent. 
of  the  market  with  your  Core-Min-Oil  ? 

A.     Well,  I  am  not  trying  to  limit  it  to  50. 

Q.     Well,  I  am  taking  your  testimony. 

A.  That  is  what  we  talked  of,  anyway,  at  that 
time. 

Q.  In  arriving  at  a  determination  you  say  that 
that  was  determined  by  Shell  because  there  was  two- 
thirds  of  the  saving  in  drying  time 

A.     A  saving  in  cores. 

Q.  That  the  cores  were  free  from  bubbles,  and 
the  cost  of  the  Ruddle  solution  and  asphalt  ? 

A.     That's  right. 


1194        LydeU  Peck  and  Allan  B.  Ruddle 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 

Q.  What  else  enabled  you  to  arrive  at  the  de- 
termination of 

A.  I  don't  recall  right  now  just  what  other 
things  there  were,  if  [800]  there  were  any  others, 
but  that  is  enough. 

Q.     What  do  you  mean  by  "saving  in  cores"? 

.A  The  foundries  that  we  worked  with,  the 
Macauley  Foundry  and  the  Vulcan  Foundry,  they 
at  one  time  told  us  they  lost  as  much  as  25  per  cent, 
of  their  cores,  their  castings,  I  mean,  because  of 
gases  that  form  in  the  linseed  oil.  They  have  to 
in  vents  in  their  cores  to  let  the  bases  out.  Those 
gases  cause  little  blow-holes  to  be  in  the  castings, 
and  when  they  get  those  they  are  thrown  out  and 
melted  and  re-cast,  and  that  percentage  runs  as 
high,  they  told  us  at  that  time,  as  25  per  cent. 

Q.  Did  you  appreciate  all  of  these  things  prior 
to  your  negotiating  with  Shell,  and  by  "things"  I 
mean  the  factors  that  you  said  enabled  you  to  ar- 
rive at  a  determination  that  50  per  cent,  of  the 
market  would  be  taken  in  by  your  core  oil  ? 

A.     Yes. 

Q.  How  did  you  arrive  at  the  figure  of  3  to  5 
cents  per  gallon  as  the  cost  of  manufacturing  in 
commercial  quantities,  I  am  speaking  of  now,  your 
Core-Min-Oil  ? 

A.  That  is  the  Ruddle  solution,  you  are  talking 
about  now,  isn't  it? 

Q.     Yes,  that's  right. 

Mr.  Hackley:     Yes.    I  think  we  segregated  it. 
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Mr.  Aurich:     Yes. 

Q.  How  did  you  arrive  at  the  price  of  3  to  5 
cents  per  gallon  for  the  cost  of  manufacturing  in 
commercial  quantities  Ruddle  solution? 

A.  Well,  I  got  a  price  from  the  Philadelphia 
Quartz  Company  on  sodium  silicate,  and  the  other 
chemical  companies  that  sell  the  other  products. 

Q.  Did  you  get  that  price  in  writing,  or  was  it 
verbal  ? 

A.  I  think  correspondence ;  I  think  I  have  corre- 
spondence on  it. 

Q.  Will  you  produce  that  correspondence, 
please?  A.     Yes. 

(At  this  point  the  further  taking  of  this 
deposition  was  [801]  continued  until  a  day  to 
be  set  upon  agreement  of  respective  counsel.) 

r802] 


Mr.  Aurich:  In  one  of  the  previous  depositions, 
Mr.  Hackley,  at  which  time  you  were  taking  the 
depositions  of  some  of  the  defendants'  employees, 
you  requested  the  production  of  various  books  and 
reports.  I  do  not  have  in  mind  at  the  moment  those 
that  you  particularly  requested.  I  do  know,  how- 
ever, that  at  that  time  a  very  diligent  search  was 
made  to  comply  with  your  request,  and  we  produced 
numerous  books  and  reports,  etcetera.  However, 
quite  recently  additional  books  and  reports  have 
been  uncovered  and  I  have  them  before  me.  They 
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consist  of,  first,  a  book  kept  by  a  man  by  the  name 
of  Everson,  a  book  kept  by  a  man  by  the  name  of 
Grant  E.  Warren,  and  two  folders  of  reports  of 
Mr.  W.  H.  Spiri.  The  reports  by  Mr.  Spiri,  I  be- 
lieve, relate  solely  and  only  to  the  work  on  core  oil. 
The  books  of  Everson  and  Warren  relate  to  mat- 
ters other  than  core  oil,  but  do  include  some  work 
on  core  oils.  We  have  gone  through  the  books  and 
marked  the  places  in  which  you  will  find  references 
to  core  oils.  However,  you  are  at  perfect  liberty  to 
inspect  the  entire  book,  and  we  will  be  glad  to  let 
you  have  copies  of  the  pertinent  pages  of  any  you 
want,  and  also  to  let  you  have  a  copy  of  Mr.  Spiri 's 
reports,  of  course,  at  our  expense,  and  you  can 
examine  them  at  any  time  that  is  convenient  to 
you. 

Mr.  Hackley:  Thank  you,  Mr.  Aurich.  I  believe, 
if  I  remember  our  record  correctly,  I  asked  for  any 
note  books  of  Grant  Warren,  that  name  is  familiar 
to  me.  I  don't  recall  the  name  Everson  coming  into 
it,  but  I  want  to  go  over  them  if  they  are  related 
to  core  oils.  My  request,  you  will  remember,  [803] 
was  for  anything  at  all  of  a  documentary  nature 
relating  to  core  oils.  I  understand  that  you  then 
produced  all  you  could  locate? 

Mr.  Aurich:  That's  right,  and  it  is  in  com- 
pliance with  that  request,  in  utter  disregard  of 
whether  you  asked  for  Mr.  Everson  or  not,  having 
found  Mr.  Everson 's  book  I  want  to  let  you  know 
it  is  here  for  your  inspection. 
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Mr.  Haekley:  I  will  appreciate  that.  I  will  go 
over  these  promptly.  It  may  be,  incidentally,  that 
we  will  have  to  call  Mr.  Everson  and  Mr.  Grant, 
either  at  the  time  of  trial  or  by  way  of  deposition. 
We  can  determine  that  after  I  have  examined  those 
books. 

Mr.  Aurich :  Q.  Mr.  Ruddle,  at  the  time  of  the 
taking  of  your  deposition  last  May  you  were  re- 
quested to  produce  certain  documents,  notes,  memo- 
randa, and  books.  Have  you  those  with  you? 

A.  Yes,  sir,  they  are  over  there,  I  think  in  that 
— that  is  all  I  could  find. 

Mr.  Haekley:  Those  are  the  note  books,  Mr. 
Aurich,  which  were  produced  by  Mr.  Ruddle, 
handed  to  me,  and  I  in  turn  delivered  to  you  for 
your  inspection,  and  of  which  I  believe  you  have 
made  copies  of  any  or  all  parts  that  you  considered 
pertinent  to  your  position? 

Mr.  Aurich:     That  is  right. 

The  Witness:  I  know  I  had  other  books,  but  I 
am  unable  to  locate  them,  and  it  is  just  possible 
I  gave  some  to  the  Shell  Oil  Company  at  the  time 
they  were  investigating  this. 

Mr.  Haekley:  May  I  interject  a  question,  Mr. 
Aurich,  to  [804]  this  effect:  Have  you  produced 
all  the  notes  and  note  books  relating  to  the  devel- 
opment of  core  oil  which  you  were  able  to  find  in 
your  files,  Mr.  Ruddle? 

Th  Witness:  Yes,  that  is  all  I  could  find.  I 
have  gone  through,  I  think,  everything. 
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Mr.  Hackley:  Have  you  looked  in  every  likely 
place  where  you  would  expect  to  find  such  matters? 

A.     Yes. 

Mr.  Hackley:     You  do  believe  there  are  others? 

A.  Yes,  in  the  possession  of  Shell  Oil  Company; 
I  had  many  others,  but  I  am  not  able  to  locate  them. 

Mr.  Hackley:  Do  you  specifically  recall  leaving 
any  note  books  with  the  Shell  Oil  Company  during 
your  work  with  it? 

A.  It  may  have  been  we  did.  We  turned  over 
everything  we  had  that  was  useful,  that  we  thought 
was  useful,  to  show  them  what  we  had  done. 

Mr.  Hackley:  Have  you  any  knowledge  of  any 
records  or  notes  prepared  by  this  witness  which 
are  in  the  possession  of  Shell  Oil  Company,  Mr. 
Aurich  ? 

Mr.  Aurich:  Not  only  do  I  not  have  any  knowl- 
edge of  any  such  records,  but  I  am  quite  confident 
there  are  none. 

Mr.  Hackley:  You  might  check  on  that,  al- 
though I  would  assume  it  would  have  been  de- 
veloped in  your  original  search. 

Mr.  Aurich:  I  certainly  would,  because  if  there 
are  any  I  would  be  as  anxious  as  you  are  to  pro- 
duce them. 

Q.  You  were  asked  at  the  previous  taking  of 
your  deposition  to  produce  some  correspondence 
that  passed  between  you  and  Philadelphia  Quartz 
Company  regarding  the  price  of  sodium  silicate. 
Were  you  able  to  find  that  letter? 
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A.  No,  I  couldn't  find  it.  I  know  we  had  the 
letter,  and  had  one  from  the  Emeryville  Chemical 
Company.  [805] 

Mr.  Hackley:  You  may  have  given  that  to  the 
Shell  Oil  Company? 

The  Witness:  Yes,  they  may  have  it,  because 
that  was  pertinent  to  the  investigation. 

Mr.  Aurich:  I  think  perhaps  you  had  better 
identify  these  books  for  me  and  the  various  docu- 
ments one  by  one,  if  you  will,  please,  and  as  you 
do  so  I  will  ask  to  have  them  marked  for  identifi- 
cation, with  an  appropriate  letter,  so  we  can  dis- 
cuss them  intelligently  later  on. 

The  Witness:  I  don't  know  whether  you  want 
that  identified.  It  was  an  experiment  that  we  ran 
at  715  Leavenworth  street. 

Mr.  Aurich :  You  refer  to  ' '  this, ' '  the  first  group 
consisting  of  some  notes  on  note  paper,  eight  pages. 

A.     Eight  pages. 

Mr.  Aurich:  We  will  mark  that  Defendants' 
Exhibit  I  for  Identification. 

(The  notes  were  marked  "Defendants'  Ex- 
hibit I  For  Identification.") 

Mr.  Aurich:  For  the  purpose  of  the  record,  the 
date  appearing  on  the  first  of  the  group  of  eight 
pages  is  9/23/37. 

The  Witness:  And  here  is  one,  10/2;  that  is 
eleven  pages. 

Mr.  Aurich:  The  group  of  note  papers  consist- 
ing of  ten  pages  pinned  together  and  the  first  page 
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of  which  is  dated  10/2/37  is  marked  For  Indentifi- 
cation  as  Defendants'  Exhibit  J. 

(The  notes  were  marked  "Defendants'  Ex- 
hibit J  For  Identification.")  [806] 

Mr.  Aurich:  I  will  next  have  marked  a  group 
of  seven  pages  of  similar  notes,  on  similar  note 
paper,  the  date  on  the  first  page  being  10/9/37, 
and  I  will  ask  to  have  that  group  of  papers  marked 
Defendants'  Exhibit  K  For  Identification. 

(The  notes  were  marked  "Defendants'  Ex- 
hibit K  For  Identification.") 

Mr.  Aurich:  You  have  next  handed  me  some 
notes  on  three  sheets  of  yellow  legal  size  paper,  the 
date  appearing  on  the  first  sheet  being  August  10, 
1937,  and  I  will  mark  those  three  sheets  Defend- 
ants' Exliibit  L  For  Identification. 

(The  Notes  were  marked  "Defendants'  Ex- 
hibit L  For  Identification.") 

Mr.  Aurich :  You  have  next  handed  me  one  piece 
of  paper  on  the  back  of  a  letterhead  of  "Lydell 
Pack  for  State  Board  of  Equalization,  Second  Dis- 
trict," on  the  opposite  side  of  which  appears  a  date 
11/1/37,  containing  some  notes.  I  will  ask  that  that 
be  marked  Defendants'  Exhibit  M  For  Identifica- 
tion. 

(The    document   was   marked    "Defendants' 
Exhibit  M  For  Identification.") 
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Mr.  Aurich:  You  have  next  handed  me  a  note 
book  entitled  "Year  Book  1930";  I  will  ask  that 
the  book  be  marked  Defendants'  Exhibit  N  For 
Identification. 

(The   book   was  marked   "Defendants'    Ex- 
hibit N  For  Identification.") 

Mr.  Aurieh:  Q.  In  connection  with  that  last 
offer,  Mr.  Ruddle,  let  me  ask  you,  are  all  the  notes 
in  that  book  pertaining  to  your  work  on  core  oils, 
or 

A.     No,  no. 

Q.  (Continuing) :  are  other  matters  con- 
tained % 

A.  Other  matters.  I  did  some  work  for  Mr.  Wat- 
son at  one  time.  I  went  out  to  his  place.  I  didn't 
put  that  in — when  you  asked  me  where  [807]  I  had 
worked  I  forgot  to  include  that  in  the  first  part  of 
the  deposition.  When  I  read  it  I  wrote  in  the  front 
of  a  notation  to  call  your  attention  to  it. 

Mr.  Aurieh:  You  mean  you  wrote  in  the  copy 
of  your  deposition  that  Mr.  Hackley  has? 

A.     Yes;  after  I  wrote  it  I  read  that  in  there. 

Q.  Are  all  the  notes  in  Defendants'  Exhibit  N 
For  Identification  pertinent  to  core  oils  in  your 
own  handwriting? 

A.  W^ell,  I  wouldn't  say  that  without  examin- 
ing it. 

Q.  How  about  Defendants'  Exhibit  L  For  Iden- 
tification? A.     That  is  mine. 
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Q.     Are  those  all  in  your  handwriting? 

A.     They  are  all  in  my  handwriting. 

Q.  Defendants'  Exhibit  M  For  Identification  is 
your  own  handwriting?  A.     Yes. 

Q.  How  about  the  remaining  exhibits,  Defend- 
ants' Exhibits 

A.     They  are  all  in  my  handwriting. 

Q,     (Continuing):     1,  J,  and  K? 

A.     They  are  all  in  my  handwriting. 

Mr.  Aurich:  I  will  now  ask  to  have  another 
note  book  produced  by  the  witness,  having  the  name 
*' Allan  B.  Ruddle"  printed  in  ink  thereon,  marked 
*' Defendants'  Exhibit  O  For  Identification." 

Mr.  Hackley:  Does  that  have  any  date  on  it,  or 
anything  we  can  use  for  identification? 

Mr.  Aurich :     No.  I  can  identify  the  other  easily. 
(The   book   was   marked   "Defendants'   Ex- 
hibit O  For  Identification.") 

Mr.  Aurich :  I  will  next  ask  to  have  marked  De- 
fendants'  Exhibit  P  For  Identification  an  addi- 
tional note  book  produced  by  the  witness  with  the 
signature  *'A.  B.  Ruddle"  appearing  at  the  [808] 
top,  and  I  will  ask  you,  Mr.  Ruddle,  if  that  is  your 
signature?  A.     That  is  it. 

(The   book   was   marked   "Defendants'   Ex- 
hibit P  For  Identification.") 

Mr.  Aurich:  Q.  Do  all  the  notes  in  Defend- 
ants' Exhibit  P  For  Identification  relate  to  core 
oils? 
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A.     Without  examining  it  I  wouldn't  know. 

Q.  You  do  not  have  to  examine  it  at  the  present 
time,  Mr.  Ruddle.  Do  you  know,  without  making  a 
thorough  search  of  it,  whether  all  the  notes  in  De- 
fendants' Exhibit  P  For  Identification  are  in  your 
own  handwriting'?  A.     Yes,  they  are. 

Mr.  Aurich:  I  will  next  ask  to  have  marked  as 
Defendants'  Exhibit  Q  For  Identification  the  last 
of  the  note  books  produced  by  the  witness,  which 
can  be  identified  by  the  fact  that  the  name  "A.  B. 
Ruddle"  is  printed  at  the  top  of  the  cover  and  in 
about  the  center  of  the  cover  we  find  the  letters 
and  figures,  "No.  2." 

(The   book   was   marked   "Defendants'    Ex- 
hibit Q  For  Identification.") 

Mr.  Aurich:  Q.  Without  making  a  minute  in- 
spection of  Defendants'  Exhibits  O  and  Q,  can  you 
tell  me  whether  there  are  any  matters  contained 
therein  that  relate  to  subjects  other  than  core  oils? 

A.  Well,  I  couldn't  tell  without  going  through 
it  page  by  page,  but  I  think  they  pertain  princi- 
pally, anyway,  to  core  oil. 

Q.  Without  making  a  minute  examination  of 
Defendants'  Exhibits  O  and  Q  For  Identification, 
can  you  tell  me  whether  all  the  notes  contained 
therein  are  in  your  own  handwriting*? 

A.  No,  I  couldn't  tell  you,  but  I  think  they  are 
all  in  my  own  handwriting. 

Q.     You  were  present  at  the  taking  of  the  depo- 
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sition  of  Mr.  Mc-  [809]   Swain  at  Mr.  Hackley's 
office  on  December  3,  1940  *?  A.     Yes. 

Q.  I  want  to  call  your  attention  to  a  question 
that  was  propounded  to  Mr.  McSwain  by  Mr.  Hack- 
ley,  which  appears  on  page  10  of  that  deposition, 
and  I  will  read  it  to  you  and  I  will  ask  you  the 
question,  I  will  then  permit  you  to  read  the  record, 
yourself.  The  question  of  Mr.  Hackley  is  this:  "Q. 
Yes.  The  statement  here  which  I  might  tell  you  is 
attributed  to  you  in  original  notes  which  Mr.  Eud- 
dle  made  after  your  conversation  is,  'The  Shell 
Company  is  always  looking  for  a  new  market  for 
one  of  their  products.  If  a  product  has  the  merits 
that  you  claim  for  it  I  know  Shell  will  make  a 
better  deal  with  you  than  any  other  concern  because 
they  have  the  finest  sales  organization  in  the  United 
States;  when  they  have  anything  to  sell  they  really 
sell  it.'" 

You  will  notice  that  in  that  question  Mr.  Hack- 
ley  suggests  that  you,  at  least,  at  that  time,  had 
some  original  notes  of  a  conversation  that  you  had 
with  Mr.  McSwain,  which  notes  were  made  shortly 
after  that  conversation.  Have  you  those  notes  with 
you? 

A.  I  did  not — I  don't  recall  any  notes,  but  I  do 
recall  that  conversation  was  had,  and  I  related  that 
conversation  to  Mr.  Hackley. 

Q.  Well,  I  am  not  so  much  concerned  with  the 
conversation  at  the  present  time,  Mr.  Buddies  We 
will  take  care  of  that  later.  I  am  concerned,  how- 
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ever,  with  whether  or  not  you  have  any  notes,  such 
as  Mr.  Hackley  suggests  in  his  question  to  which 
I  have  directed  your  attention? 

A.     No,  I  don't  recall  any  such  notes. 

Q.  Did  you  make  any  notes  at  all  of  your  first 
conversation  with  Mr.  McSwain? 

A.  No,  I  don't  recall  any  notes  that  we  made 
early,  that  is,  prior  to  the  Spotswood  application. 

[810] 

Q.  In  my  last  question,  Mr.  Ruddle,  when  I 
mentioned  your  first  conversation  with  Mr.  Mc- 
Swain  I  was  referring  to  your  first  conversation 
with  him  regarding  core  oil  in  December  of  1937. 
Did  you  so  understand  it? 

A.     Yes,  that's  the  way  I  understood  it. 

Q.  At  the  next  session  of  this  deposition,  Mr. 
Ruddle,  will  you  produce,  please,  all  correspondence 
that  passed  between  you  or  Mr,  Peck  and  either 
of  the  defendants  in  this  case,  or  any  of  its  repre- 
sentatives ? 

A.     I  think  you  have  all  of  it;  haven't  you? 

Q.  I  exclude,  of  course,  such  correspondence  as 
is  attached  to  the  complaint.  [811] 

Mr.  Aurich:  Q,  Did  I  understand  your  pre- 
vious testimony  correctly,  Mr.  Ruddle,  that  you 
have  no  notes  of  any  conversation  had  with  any 
rei^resentative  of  either  of  the  defendants  in  this 
case  prior  to  the  date  of  January  12,  1939,  whicli 
is  the  date  appearing  on  Defendants'  Exhibit  A 
For  Identification? 
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A.     Yes,  I  am  sure  that  is  correct. 

Q.  Now,  attached  to  the  complaint  as  Exhibit 
G  is  a  copy  of  a  letter  that  was  written  by  you  and 
Mr.  Peck  to  the  Shell  Oil  Company,  dated  Septem- 
ber 6,  1939,  which  refers  to  some  previous  corre- 
spondence between  you  and  the  Shell  Oil  Company. 
In  the  fourth  paragraph,  the  first  page,  of  that 
letter  you  said,  "We  have  long  possessed  copies 
of  the  reports  made  by  your  technical  division 
prior  to  the  date  of  our  contract  with  you  in  which 
our  product  is  reported  favorably  and  the  repre- 
sentations made  by  us  with  regard  thereto  are  fully 
substantiated."  I  now  show  you  the  letter,  that  por- 
tion that  I  have  read. 

Mr.  Hackley:  Would  you  be  good  enough  to 
advise  Mr.  Ruddle  [812]  he  can  read  any  part  or 
all  of  the  letter  if  he  wishes'? 

Mr.  Aurich:  Yes;  read  the  entire  letter,  if  you 
like.  What  I  had  in  mind,  I  wanted  to  know  what 
reports  you  were  there  referring  to. 

The  Witness:     Have  you  the  report  here? 

Mr,  Aurich:  Q.  What  reports  did  you  there 
refer  to? 

A.     It  is  Report  TAC79  of  February  24,  1938. 

Mr.  Hackley:  Exhibit  F-1  to  the  Bill  of  Com- 
plaint, Mr.  Ruddle. 

The  Witness:  Yes;  and  Report  TAC  No.  90 
dated  March  22,  1938,  and  mark(>d  Exhibit  F-2. 

Mr.  Hackley:  That  is  Exhibit  F-2  to  the  Com- 
plaint. 
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Mr.  Aurich:  Are  those  the  only  reports  that 
you  refer  to  in  the  portion  of  the  letter  of  Septem- 
ber 6,  1939 

A.     That's  right. 

Q.  (Continuing)  :  that  I  called  your  at- 
tention to?            A.     That's  right. 

Q.  Do  you  have  in  3^our  possession  any  reports 
from  either  of  the  defendants  in  this  case  concern- 
ing the  work  done  by  them  on  your  Core-Min-Oil 
which  are  not  attached  to  the  Bill  of  Complaint? 

A.     Only  oral  reports. 

Q.     Nothing  in  writing? 

A.     Nothing  in  wi'iting. 

Q.  You  mentioned  some  work  you  did  with  Mr. 
Watson.  Will  you  tell  me  when  that  was,  please? 

A.     That  was  in  1929. 

Q.     Were  you  working  for  him,  or  with  him? 

A.  Oh,  I  wasn't  working  for  him.  He  had  a 
patented  solution  and  I  was  trying  to  promote  it 
for  him,  trying  to  find  a  market  for  it. 

Q,  In  other  words,  you  were  merely  doing  the 
promotional  work?  [813]  A.     That's  right. 

Q.     What  was  this  patented  solution? 

A.  It  was  made  up  of  sodium  silicate,  alumimmi 
sulphate,  and  sodium  fluosilicate. 

Q.     What  was  it  to  be  used  for? 

A.     Fireproofing  of  lumber. 

Q.  How  long  did  you  engage  in  that  promotional 
work  ? 
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A.  Well,  I  don't  recall  just  exactly;  oh,  sev- 
eral months.  I  went  out  to  his  place  on  Stanford 
Avenue  and  then  I  was  unable  to  do  anything  with 
it,  so  I  took  it  in  to  Mr.  Peck's  of&ee  in  San  Fran- 
cisco. 

Q.  That  was  just  a  very  short  interval  of  time 
there  that  you  were  working  on  that? 

A.     I  would  say  three  months,  maybe. 

Q.  I  notice  on  page  214  of  Defendants'  Exhibit 
N  For  Identification  the  name  of  Stanley  Bialos, 
together  with  his  home  phone,  and  his  phone  at  the 
Caterpillar  Tractor  Co.,  and  also  his  office  phone 
with  Mr.  Charles  M.  Fryer.  What  was  the  occasion 
of  your  having  Mr.  Stanley  Bialos'  name? 

A.  Stanley  Bialos,  I  understood,  was  doing  pat- 
ent work,  I  think,  for  Mr.  Watson. 

Q.  That  is,  on  this  patented  solution  that  you 
spoke  of?  A.     Yes. 

Mr.  Hackley:  Mr.  Bialos  is  an  associate  of 
yours,  is  he  not  Mr.  Aurich? 

Mr.  Aurich:     He  is  an  associate  of  Mr.  Fryer. 

Mr.  Hackley:     And  so  are  you? 

Mr.  Aurich:     Yes. 

Q.  Did  you  ever  know  a  man  by  the  name  of 
H.  B.  Moses?  A.     Yes,  I  knew  Mr.  Moses. 

Q.     Does  his  name  appear  in  your  book? 

A.  Well,  it  is  probably  in  there,  yes,  because  I 
had  some  dealings  with  Mr.  Moses  regarding  pat- 
ent work. 
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Q.  Was  this  in  connection  with  the  same  mat- 
ter you  discussed  with  Mr.  Bialos? 

A.     Yes,  it  was,  and  had  to  do  with  Mr.  Watson. 

[814] 

Q.  Now,  before  we  proceed  further,  Mr.  Ruddle, 
I  think  we  can  simplify  matters  if  we  can  agree  on 
some  terminology;  for  example,  we  will  use  "Core- 
Min-Oil"  quite  frequently,  and  it  has  been  used 
quite  frequently.  When  that  expression  is  used  can 
we  all  understand  that  that  means  the  core  oil 
which  you  say  you  invented,  which  consists  of  the 
Ruddle  Solution  and  asphalt? 

A.  Yes,  that's  right;  that  includes  the  asphalt. 
I  never  claimed  that  I  invented  the  word.  The 
*' Ruddle  Solution"  is  a  term  given  to  it  by  the 
Shell  Oil  Company.  We  always  used  Core-Min-Oil 
which  included  asphalt. 

Mr.  Aurich:  I  merely  want  to  get  some  con- 
venient handles  to  talk  about,  just  to  make  sure  we 
are  all  discussing  the  same  things;  so  we  will  un- 
derstand that  by  "Core-Min-Oil"  we  mean  a  core 
oil  consisting  of  Ruddle  Solution  plus  the  asphalt 
emulsion. 

A.     That's  right. 

Mr.  Hackley:  I  don't  mean  to  interrupt  your 
thinking,  here,  but  it  seems  to  me  it  would  be  well 
to  state  on  the  record  the  Mr.  Moses  referred  to  a 
moment  ago  is  likewise  an  associate,  or  was  an  as- 
sociate of  Mr.  Fryer  in  this  office,  and  of  yourself. 


1210        Lydell  Peck  and  Allan  B.  Buddie 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.)  ' 

Mr.  Auricli:  I  am  not  quite  clear  on  that.  I  can 
say  Mr.  Moses  was  in  this  office  for  sometime. 

Mr.  Hackley:  And  during  the  period  involved 
in  Mr.  Ruddle's  note-book  reference  to  him;  was 
that  true?  I  don't  know,  I  am  asking  you. 

Mr.  Aurich:     I  don't  know. 

Mr.  Hackley:  I  knew  he  was  here  during  a 
time 

Mr.  Aurich:  I  don't  know  about  that.  I  don't 
know  when  Mr.  Moses'  name  appears  in  the  book. 

Mr.  Hackley:  When  did  Mr.  Moses  first  come 
into  this  office? 

Mr.  Aurich:     I  wouldn't  know.  [815] 

The  Witness:  I  don't  think  he  was  in  this  office 
at  the  time  I  talked  to  him.  He  was  with  Mr.  Evans, 
and  then  he  was  with — he  told  me  he  was  operating 
independently. 

Mr.  Aurich:  I  think  you  are  referring  to  Mr. 
Bialos  there. 

The  Witness:     Maybe  he  was  in  your  office. 

Mr.  Plackley:  Mr.  Moses  was  at  one  time  in  my 
office,  and  one  time  he  was  in  Mr.  Aurich 's  office. 
So  on  the  date  when  you  referred  to  him  in  your 
note  book  back  in  1929 

The  AVitness :  Mr.  Moses  was  in  your  office  when 
I  had  dealings  with  him. 

Mr.  Hackley:     That  was  back  in  1929. 

The  Witness:     That's  right. 

Mr.  Aurich :     Q.     Mr.  Bialos,  when  you  had  your 
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dealings  with  him,  was  either  with  Mr.  Evans  or 
was  working  independently. 

A.  As  I  remember,  he  was  with  Mr.  Evans  at 
that  time. 

Mr.  Hackley :     That  was  back  in  1929. 

A.     Yes,  it  was  sometime  in  1929  or  1930. 

Mr.  Aurich:  Q.  We  have  arrived  at  a  defini- 
tion of  what  we  mean  when  we  use  the  expression 
"Core-Min-Oil."  When  we  use  the  expression 
*' Ruddle  Solution,"  now,  we  agree  that  we  mean 
a  solution  composed  of  sodium  silicate,  aluminum 
sulfate,  and  sodium  fluosilicate. 

A.     If  you  want  to  call  it  that.  We  never  did. 

Q.  Well,  merely  for  the  purpose  of  handy  ref- 
erence, Mr.  Ruddle,  and  rather  than  eliminate  all 
of  the  three  ingredients  that  were  comprised  in 
your  solution,  you  have  no  objection  if  we  identify 
it  by  "Ruddle  solution"?  A.     No,  no. 

Q.  You  will  understand  when  I  use  the  expres- 
sion "Ruddle  Solution"  I  am  referring  to  the  com- 
position composed  of  the  three  chemicals  I  have 
mentioned'?  A.     Yes,  that's  right.  [816] 

Q.  If  it  is  agreeable  to  you,  let  us  understand 
that  when  we  use  the  term  "Shell"  that  we  are  re- 
ferring to  both  of  the  defendants  in  this  case;  that 
is,  Shell  Oil  Company  and  Shell  Development  Com- 
pany, unless  I  specify  otherwise? 

A.     All  right. 

Q.  At  the  last  taking  of  your  deposition,  which 
was  in  May,  on  page  22  of  the  record,  I  will  show 
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it  to  you,  you  testified  that  the  merits  and  stability 
of  your  Core-Min-Oil  had  been  fully  demonstrated 
and  proved  before  you  negotiated  with  Shell.  Did 
you  mean  by  that  testimony  to  testify  that  prior  to 
your  negotiations  with  Shell  your  Core-Min-Oil  had 
been  developed  into  a  stable  product? 

A.     No,  I  did  not  mean  to  testify  to  that. 

Q.  What  did  you  mean  to  testify,  then,  by  your 
testimony  that  the  merits  and  stability  had  been 
fully  demonstrated  and  proved  before  your  nego- 
tiations with  Shell? 

Mr.  Hackley :  Would  you  like  to  read  the  record 
at  that  point,  Mr.  Ruddle? 

The  Witness:  Well,  we  thought  we  had  the 
product  where  it  was  ready  to  be  taken  over  by 
somebody  like  the  Shell  Oil  Company,  or  a  similar 
company  that  would  complete  the  development  of 
it.  We  had  been  able  to  make  perfect  cores,  and  the 
foundries  considered  the  product  to  be  an  out- 
standing product. 

Mr.  Aurich :  Q.  What  would  your  answer  be  to 
the  question  now  if  I  asked  you  had  the  merits  and 
stability  of  your  Core-Min-Oil  been  fully  demon- 
strated and  proved  before  you  negotiated  with 
Shell? 

A.  Well,  I  would  say  sufficiently  enough  to  take 
it  to  some  company  like  the  Shell  Oil  Company. 

Q.  Why  some  company  like  the  Shell  Oil  Com- 
pany? 
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A.  Well,  the  Shell  Oil  Company  was  a  company 
that  had  all  the  facilities  to  iron  out  any  little  bugs 
that  were  in  it,  such  as  the  softening  of  the  core 
because  of  the  CO2  gas.  [817] 

Q.  You  mentioned  something  about  some  foun- 
dries being  fairly  enthusiastic  about  this  Core-Min- 
Oil.  A.     Yes,  the  foundries  we  went  to. 

Q.     What  foundry? 

A.     McCauley  Foundry  and  the  Vulcan  Foundry. 

Q.     Is  this  prior  to  your  going  to  Shell  ? 

A.  No ;  we  went  to  the  Vulcan  after  Shell ;  they 
suggested  the  Vulcan  Foundry. 

Q.  I  am  confining  your  testimony  prior  to  your 
going  to  Shell. 

A.  Well,  the  Kingw^ell  Foundry  was  another. 
That  is  all  the  foundries  that  I  recall. 

Q.  In  other  w^ords,  both  of  those  foundries,  the 
McCauley  Foundry  and  the  Kingwell  Foundry,  were 
enthusiastic  about  your  product? 

A.     Yes,  they  were,  ver}^  much. 

Q.  Did  they  use  it  in  their  commercial  opera- 
tions? A.     No,  they  didn't. 

Q.  At  the  time  that  you  turned  your  Core-Min- 
Oil  over  to  Shell  was  it  in  a  developed  or  unde- 
veloped form? 

A.  Well,  sufficiently  developed  to  warrant  turn- 
ing it  over  to  somebody  to  sell,  to  iron  out  what  we 
called  the  bugs  in  it.  That  was  all  discussed  with 
the  Shell  Oil  Company  at  the  time ;  they  knew  it. 
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Q.  As  a  matter  of  fact,  at  the  time  you  turned 
your  Core-Min-Oil  over  to  the  Shell  it  was  in  an 
undeveloped  form,  was  it  not? 

A.  Well,  we  didn't  consider  it  an  undeveloped 
form.  We  had  trouble  with  it  having  the  soft  spots 
in  it,  but  that  happened  only  at  certain  times;  at 
the  McCauley  Foundry  I  recall  I  had  very  little 
difficulty,  because  I  made  the  cores  during  the  noon 
hour,  when  the  fires  wTre  off. 

Q.  Well,  as  a  matter  of  fact,  Mr.  Ruddle,  one 
of  your  reasons  for  entering  into  the  contract,  or 
into  the  negotiations,  I  should  say,  which  resulted 
in  the  contract  between  you  and  Shell,  and  which  is 
in  controversy,  was  the  fact  your  Core-Min-Oil  [818] 
was  in  an  undeveloped  form,  and  you  turned  it  over 
to  the  Shell  Company  for  them  to  develop  it ;  is  that 
right?  A.     That's  right,  certainly. 

Q.  So  it  was  in  an  undeveloped  form  when  you 
turned  it  over  to  them? 

A.  Well,  I  object  to  the  word  '^undeveloped," 
because  we  were  able  to  make  successful  castings  out 
of  this. 

Q.  You  don't  recognize  the  term  "undeveloped 
form"  as  being  your  own,  do  you? 

A.  Well,  it  is  possible;  I  think  there  is  a  letter 
written  where  the  word  "undeveloped"  was  used. 

Q.  Yes,  you  wrote  Shell  a  letter,  didn't  3^ou,  in 
which  you  told  them  you  had  turned  the  matter  over 
to  them  in  an  mideveloped  form? 

A.     That's  right. 
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Mr.  Hackley:     May  I  see  if? 
Mr.  Auricli :     What  objection  have  you  now  to  the 
use  of  the  words  "undeveloped  form"? 
A.     I  have  no  objection  to  the  words. 
Q.     I  show  3'ou  a  letter  which  apparently  bears 
the  signatures  of  A.  B.  Ruddle  and  J.  Lydell  Peck, 
dated  San  Francisco,  California,  December  9,  1938, 
addressed  to  Shell  Oil  Company,  the  second  para- 
graph of  which  reads  as  follows : 

"The  matter  was  turned  over  to  you  in  that 
undeveloped  form  to  experiment  with  and  de- 
velop." 

I  wdll  ask  you  whether  that  is  your  signature  ap- 
pearing above  the  typewritten  words  "A.  B.  Rud- 
dle," and  if  that  is  Mr.  J.  Lydell  Peck's  signature 
appearing  underneath.  A.     Yes,  it  is. 

Q.  That  is  j^our  signature,  and  that  is  also  the 
signature  of  Mr.  Peck*?  A.     That's  right. 

Q.  What  matter  were  you  referring  to  in  the 
sentence  that  I  quoted  to  you,  and  that  appears  as 
the  first  sentence  in  the  second  paragraph  ? 

A.  That  had  to  do  with  the  application  for  the 
Spotswood  patent,  as  I  remember.  [819] 

Q.  You  don't  believe  that  had  reference  to  Core- 
Min-Oil?  A.     Oh,  yes,  it  did. 

Q.  Well,  let's  read  the  first  paragraph,  which 
says: 

"On  April  8,  1938,  we  entered  into  a  contract 
w^ith  you,  in  duplicate,  one  copy  of  whir-h  was 
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delivered  to  your  comj^any,  the  other  retained 
by  us.  In  that  contract  we  provided  for  per- 
fecting the  material  for  foundry  uses." 

What  was  the  material  which  you  there  referred  to  % 

A.     The  core  oil,  Core-Min-Oil,  I  think. 

Q.  Then  in  the  very  next  sentence  when  you 
say  ' '  The  matter  was  turned  over  to  you  in  that  un- 
developed form  to  experiment  with  and  develop," 
you  were  referring  to  Core-Min-Oil? 

A.     That's  right. 

Mr.  Aurich:  The  letter  identified  by  the  witness 
being  one  from  Messrs.  Ruddle  &  Peck  to  the  Shell 
Oil  Company,  dated  December  9,  1938,  is  offered  in 
evidence  as  Defendants'  Exhibit  R. 

(The   letter  was   marked   "Defendants'   Ex- 
hibit R.") 

Mr.  Aurich :  I  am  a  little  bit  confused  in  some  of 
your  previous  testimony,  Mr.  Ruddle,  and  I  merely 
want  to  get  some  dates  straightened  out,  if  we  can. 
I  understand  that  you  went  to  visit  the  Shell  Com- 
pany in  connection  with  your  Core-Min-Oil  matter 
sometime  which  we  fixed  as,  roughly,  December, 
1937. 

A.     It  might  have  been  in  the  beginning  of  1938. 

Q.     Approximately  that  time. 

A.     Yes,  at  sometime  in  there. 

Mr.  Hackley :  I  think  his  original  testimony  was 
either  very  late  in  1937  or  very  early  in  1938.  Wasn't 
that  it? 
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Mr.  Aurich:  Q.  I  want  to  fix  again  that  time 
from  the  witness.  I  have  no  choice  in  the  matter. 
I  also  understood  your  testimony  to  be  that  you  first 
commenced  to  work  at  the  McCauley  Foundry  about 
eight  months  before  you  went  to  Shell.  [820] 

A.  Something  like  that,  yes;  I  would  guess  that 
is  about  right. 

Q.  I  am  not  trying  at  all  to  trap  you  or  mislead 
you  in  any  way.  I  am  merely  trying  to  fix  a  definite 
period  of  time  as  near  as  we  can,  so  we  can  get  our 
fingers  on  some  particular  time. 

A.  That  is  my  memory.  It  might  not  have  been 
that  much  time. 

Q.  Then  if  you  went  to  Shell  in  the  first  part  of 
1938  and  you  commenced  work  at  McCauley 's  about 
eight  months  before  that  time,  that  would  be  about 
May  or  June  of  1937  when  you  commenced  your 
w^ork  at  McCauley 's;  is  that  about  right? 

A.     Yes,  I  would  say  that  it  was. 

Q.  In  your  previous  testimony  you  mentioned 
that  you  had  Core-Min-Oil  in  a  state  where  it  was 
ready  to  market  at  sometime  while  you  w^ere  at  Mc- 
Cauley's,  and  I  don't  understand  whether  that  was 
two  or  three  months  after  you  first  went  to  Mc- 
Cauley's  or  whether  it  was  two  or  three  months  be- 
fore you  went  to  Shell.     Can  you  tell  me  that? 

A.  I  w^ould  think  it  was  about  two  or  three 
months  before  I  went  to  Shell.  It  was  during  that 
time;  we  had  negotiations  with  the  American  Bi- 
tumals  Company  quite  a  little  while. 
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Q.  You  will  recall  that  at  your  previous  deposi- 
tion I  started  to  interrogate  you  about  the  percent- 
age of  ingredients  that  you  used  in  your  Core-Min- 
Oil  at  various  times,  and  if  I  understood  your 
former  testimony  you  testified  that  in  approximately 
the  month  of  June,  1937,  you  had  completed  the  de- 
velopment of  your   Core-Min-Oil. 

A.  It  was  a  little  later  than  that;  I  think  it  was 
about  three  months  prior 

Q.  I  am  not  questioning  the  date.  I  merely 
want  to  refresh  your  recollection.  A.     Yes. 

Q.     As  to  the  particular  date. 

A.  I  was  trying  to  estimate  it  there.  I  didn't 
fix  any  particular  month.  [821] 

Q.  Now,  will  you  take  your  notes,  please,  all  that 
you  have  produced  here,  and  tell  me  by  means  of 
any  notes,  or  in  any  other  way  that  you  can,  the 
percentage  of  each  of  the  ingredients  you  used  in 
your  Core-Min-Oil,  both  in  grams  and  cubic  centi- 
meters at  the  time  that  you  completed  the  develop- 
ment of  it? 

Mr.  Hackley:  I  assume  that  by  "completed  the 
development"  you  mean  at  Vulcan  Foundry,  this 
date  two  or  three  months  before  he  went  to  Shell? 

Mr.  Aurich:  I  mean  the  time  that  the  witness 
spoke  of  when  he  said  he  had  completed  the  deveol- 
opment  of  his  Core-Min-Oil  at  the  McCauley  Foun- 
dry. 

Mr.  Hackley:     Yes,  that's  what  I  understand. 
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Mr.  Aurich:  Which  date  we  have  tentatively 
fixed  as  of  June,  1937. 

Mr.  Hackley:  Somewhere  in  that  neighborhood, 
yes. 

The  Witness :  One  formula  that  I  find  here  was 
1750  cubic  centimeters  of  dry  Del  Monte  sand  and 
80  cubic  centimeters  of  solution,  and  50  cubic  centi- 
meters of  asphalt  emulsion.  I  think  that  formula 
made  the  best  one  we  had.  Now,  for  certain  pur- 
poses they  used  a  great  deal  more  sand  in  that  and 
a  little  water,  depending  upon  the  strength  they 
needed  for  the  core,  but  that  made,  I  think,  the  best 
core,  the  one  I  just  gave  you,  that  formula,  I  think, 
is  the  best  one  we  found. 

Mr.  Aurich:  Q.  That  formula  is  found  on  the 
second  page  of  the  notes,  Defendants'  Exhibit  L 
For  Identification?  A.     That's  right. 

Q.  Is  it  3^our  opinion  that  that  is  the  formula 
which  you  arrived  at  after  experimenting  and  you 
concluded  it  was  the  best  when  you  completed  the 
development  of  your  Core-Min-Oil  at  McCauley's 
Foundry  ? 

A.  Yes,  best  for  purposes  where  it  required  a 
better  [822]  core  oil. 

Mr.  Aurich :  Q.  When  you  gave  us  the  formula 
just  a  moment  ago  that  appears  on  the  second  page 
of  Defendants'  Exhibit  L  For  Identification  you 
gave  it  in  your  own  words,  and  you  were  not  read- 
ing what  is  there  written,  is  that  correct*? 

A.     No ;  I  was  giving  it  in  my  own  words. 
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Q.  I  notice  that  in  the  formula  it  says  "80  cubic 
centimeters  solution  32  degrees  Baume."  What  does 
that  mean? 

A.  That  means  the  consistency  of  the  solution, 
the  weight  of  the  solution. 

Q.     What  was  the  solution? 

A.  The  solution  was  made  of  sodium  silicate, 
aluminum  sulfate,  and  sodium  fluosilicate. 

Q.  What  were  the  percentages  of  each  of  those 
that  were  contained  in  your  80  cubic  centimeters 
of  solution  that  you  refer  to? 

A.  That  would  be  1  gallon  of  water,  1  ounce  of 
aluminum  sulfate,  1  ounce  of  sodium  fluosilicate. 

Q.  In  your  last  answer  you  say  that  "would 
be."  Was  that  what  is  contained  in  this  80  cubic 
centimeters  of  solution  referred  to? 

A.  That's  right,  and  2  gallons  of  sodium  sili- 
cate. 

Q.  Perhaps  I  don't  understand  the  subject.  Do 
you  mean  80  cubic  centimeters  of  solution  of  32 
degrees   Baume  contained   all  that? 

A.  No.  I  am  describing  what  32  degrees  Baume 
means. 

Q.  What  I  want  to  find  out  was  this  80  cubic 
centimeters  of  solution  that  you  had,  how  much  of 
sodium  silicate  did  you  have,  for  instance? 

A.     I  would  have  to  figure  that  out. 

Mr.  Hackley:  I  think  you  can  reach  it  if  you 
ask  him  to  state  the  formula  of  the  solution. 
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Mr.  Aurich:     I  would  rather  get  at  it  this  way. 

[823] 

The  Witness:     That  is  what  I  just 

Mr.  Hackley :  You  can  calculate  it  from  your  80 
centimeters 

Mr.  Aurich :  I  would  rather  have  the  witness 
do  it. 

The  Witness:  I  could  if  you  can  give  me  some 
time. 

Mr.  Aurich:  Right  now  you  don't  know  how 
many  cubic  centimeters  of  any  of  the  ingredients 
making  up  Ruddle  Solution  was  contained  in  the 
80  cubic  centimeters  of  solution  referred  to  on  the 
second  page  of  Defendants'  Exhibit  L? 

A.  No,  I  wouldn't  loiow  how  much.  The  only 
thing  you  can  do  would  be  to  have  a  try  at  it,  be- 
cause some  of  the  solids  that  becomes  insoluble 
and  go  into  solution,  but  you  could  not  tell  by 
volume. 

Q.  What  are  these  figures  on  the  second  page 
of  Defendants'  Exhibit  L  in  the  right  hand  side, 
will  they  help  you  at  all  *? 

A.  No.  They  were  figured  by — I  don't  recog- 
nize them.  They  are  my  figures,  but  I  don't  recog- 
nize what  they  were  for.  Apparently  they  had  to 
do  with  some  measurement  I  was  making  at  the 
time  I  ran  a  test. 

Q.  Do  you  believe  the  formula  for  making  cores 
consisting  of  the  sand  and  solution  and  the  asphalt 
emulsion  which  is  set  forth  on  the  second  page  of 
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Defendants'  Exhibit  L  is  the  optimum  formula  for 
making  cores  with  your  solution  and  asphalt  emul- 
sion? 

A.,  Well,  now,  in  making  cores,  some  cores  have 
to  have  strength,  others  don't  require  so  much 
strength,  and  even  in  foundries  that  have  a  set 
formula  they  are  changed  all  the  time;  many  in- 
gredients are  put  in  them  that  serve  a  certain  pur- 
pose, so  if  you  would  increase  the  sand  in  this 
formula  that  I  gave  you  it  would  be  necessary  to 
add  some  water  or  you  would  not  have  the  right 
consistency,  and  by  increasing  the  sand  you  make 
a  weaker  core,  and  in  some  parts  of  foundry  work 
it  is  required  to  do  that,  make  weaker  cores.  [824] 

Q.  We  are  digressing  just  a  little  bit.  I  am 
talking  about  the  conclusion  you  arrived  at  at  a 
date  that  w^e  have  tentatively  agreed  w'ould  be  as 
of  June,  1937,  and  you  have  told  me  that  when  you 
completed  the  development  of  your  Core-Min-Oil 
this  formula  appearing  upon  page  2  of  Defendants' 
Exhibit  L  For  Identification  was  the  one  that  you 
adopted.  A.     That's  right. 

Q.  Now,  at  that  tme,  did  you  consider  that 
formula  the  optimum  formula  for  making  cores'? 

A.  I  tried  to  explain  to  you  that  you  can't  have 
the  same  formula  for  every  kind  of  a  core. 

Q.  Did  you  consider  it  the  optimum  formula 
for  making  any  kind  of  core  ?  A.     Yes. 

Q.     What  kind? 

A,     Well,  cores  that  required  strength. 
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Q.  That  does  not  mean  anything  to  me.  What 
do  you  mean  by  a  core  that  requires  strength,  what 
tyj)e  is  that? 

A.  Engine  heads,  in  motors,  they  require  it; 
they  have  very  thin  edges  that  have  to  be  filed.  In 
that  kind  of  a  core  it  was  the  formula  that  was 
best. 

Q.  This  formula  appearing  on  page  2  of  De- 
fendants' L  was  the  best  formula,  or  the  optimum 
formula,  that  you  found  for  making  cores  that  re- 
quired  strength?  A.     That's   right. 

Q.  I  notice  the  formula  doesn't  call  for  the  addi- 
tion of  any  water. 

A.  No;  tliat  was  with  dry  sand  and  makes  the 
right  consistency. 

Q.     What  type  of  cores  do  not  require  strength? 

A.  Well,  where  they  fill  the  center  of  the  core, 
for  instance,  they  save  core  oil  by  making  a  weaker 
core. 

Q.     What? 

A.  They  use  in  that  instance — Well,  they  would 
increase  the  water  and  also  increase  the  sand. 

Q.  In  other  words,  they  would  add  more  water, 
add  more  sand? 

A.  That's  right.  If  you  add  more  sand  it  would 
be  too  dry;  you  [825]  would  not  get  a  good  mold. 

Q.  A¥ould  you  then  lessen  the  amount  of  solu- 
tion? 

A.  Well,  you  would  lessen  it  if  you  add  more 
sand. 


1224        Lydell  Peck  and  Allan  B.  Buddie 

Defendants'  Exhibit  DDD — (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 

Q.     In  percentage  you  lessen  it?  A.     Yes. 

Q.     That  is  what  you  are  driving  af? 

A.     That's  right. 

Q.  Can  you  find  any  other  formula  for  making 
your  Core-Min-Oil  in  any  of  the  other  documents 
you  have  given  me? 

A.     Well,  it  gives  several  others  here. 

Q.     Will  you  give  them  to  me,  please? 

A.  I  had  made  records  where  we  tried  the  as- 
phalt with  variations  but  I  don't  find  them  in  these 
books. 

Q.  I  am  only  concerned  with  the  ones  that  you 
decided  were  satisfactory;  I  am  not  concerned  with 
any  failures  you  may  have  had. 

A.  I  don't  find  it  here,  but  I  remember  using 
2100  cubic  centimeters  of  dry  sand  and  80  cubic 
eentimetei's  of  solution,  and  50  cubic  centimeters 
of  asphalt  emulsion,  and  20  cubic  centimeters  of 
water. 

Q.  Any  other  formula  that  you  can  recall,  will 
it  vary  between  those  two? 

A,  Yes,  I  think  that  is  the  most  sand  I  used, 
where  they  had  strength  enough  to  use  them. 

Mr.  Hackley:  This  was  all  at  the  time  of  the 
McCauley  Foundry  work? 

The  Witness:     Yes. 

Mr.  Hackley:     Before  you  dealt  with  Shell? 

The  Witness:  Yes,  and  one  I  have  there  we  used 
a  little  stove  oil  in  it,  which  helped  prevent  the 
sticking  and  drying  out  on  the  bench;  that  was  only 
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5  cubic  centimeters.     I  remember  that  size  formula 
that  I  just  gave. 

Q.  If  a  core  oil  was  made  which  consisted  of 
sodium  silicate,  aluminum  sulfate,  and  asphalt 
emulsion,  would  it  make  a  satisfactory  [826]  core? 

A.     To  eliminate  the  bugs? 

Q.     Yes.  A.     No,  it  wouldn't. 

Q.     Why  not? 

A.  Because  it  would  be  hi/droscopic,  would  draw 
moisture;  our  tests  showed  that. 

Q.     Where  did  you  make  any  tests? 

A.  We  made  those  tests  at  the  McCauley  Foun- 
dry, the  Kingwell  Foundry,  and,  I  think,  at  the 
Vulcan  Foundry  after  the  Shell  w^as  interested  in  it. 

Q.  The  conclusion  that  you  arrived  at,  at  least, 
was  that  you  could  not  make  a  satisfactory  core 
unless  you  included  the  sodium  fluoride  occurring 
in  combination  with  the  other  ingredients  I  men- 
tioned ? 

A.  Yes.  I  might  be  mistaken  about  trying  that 
at  McCauley 's  Foundry,  but  I  know  I  did  at  the 
Vulcan  Foundry. 

Q.  If  you  made  a  core  consisting  of  sodium  sili- 
cate, sodium  fluosilicate,  and  asphalt  emulsion 
would  that  make  a  satisfactory  core? 

A.     I  don't  know  that  I  tried  that. 

Q.     Have  you  any  opinion  on  that  subject? 

A.  I  would  say  that  the  sodium  fluosilicate 
would  react  with  the  aluminum  sulfate  and  throw 
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down  a  precipitate,  and  that  would  leave  this  so- 
dium silicate. 

Q.  You  notice  I  did  not  have  any  aluminum  sul- 
fate in  the  last  core  oil  I  mentioned. 

A.     Well 

Q.  So  it  would  be  impossible  for  the  sodium  fluo- 
silicate  to  react  with  the  aluminum  sulfate. 

A.  No;  I  meant  with  the  sodium  silicate.  That 
is  the  two  you  were  putting  together. 

Mr.  Hackley:  May  I  hear  the  formula  you  are 
now  referring  to? 

Mr.  Aurich:  Yes.  I  am  going  to  read  it.  In 
other  words,  if  you  made  a  core  oil  consisting  of 
sodium  silicate,  sodium  fluosilicate  and  asphalt 
emulsion,  your  opinion  is  that  it  would  [827]  not 
make  a  satisfactory  core  because  the  sodium  fluo- 
silicate would  react  with  the  sodium  silicate? 

A.    Yes. 

Q.     Had  you  made  a  test  to  determine  thatf 

A.  Oh,  I  have  made  tests  to  determine  that,  but 
not  with  core  oil. 

Q.  If  you  made  a  core  oil  consisting  of  sodium 
silicate  and  asi'>halt  emulsion  would  it  make  a  satis- 
factory core? 

A.  No.  We  tried  that,  and  it  became  h?/dro- 
scopic. 

Q.  In  other  words,  you  mean  the  sodium  fluo- 
silicate prevents  it  from  dropping  down? 

A.     You  need  the  three  of  them  together,  the 
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aluminum  sulfate,  the  sodium  silicate  and  sodium 
fluosilicate. 

Q.  I  thought  you  mentioned  a  while  ago  that  if 
you  made  a  core  oil  consisting  of  sodium  silicate, 
aluminum  sulfate,  and  asphalt  emulsion  you  said 
it  would  not  make  a  satisfactory  core  because  of  the 
absence  of  sodium  fluosilicate,  which  would  cause  it 
to  become  h;?/droscopic.  A.     That's  right. 

Q.  If  you  put  the  sodium  fluosilicate  into  the 
combination  without  the  aluminum  sulfate  will  it 
still  become  h^/droscopic  ? 

A.     Yes,  it  will ;  I  am  sure  of  that. 

Q.     But  that  is  the  one  thing  you  never  tried? 

A.     No,  I  have  not  tried  that. 

Q.  How  many  times  did  you  ever  try  to  make 
a  core  oil  out  of  sodium  silicate  alone  and  asphalt 
emulsion?  A.     Many    times. 

Q,  You  were  never  able  to  make  a  satisfactory 
one? 

A.  Well,  never  made  a  satisfactory  core,  but  if 
you  expose  it  to  moisture  it  softens  up. 

Q.  I  take  it  if  a  foundry  to-day  was  using  a 
core  oil  composed  of  sodium  silicate  and  asphalt 
emulsion  you  would  not  consider  that  they  were 
using  your  Core-Min-Oil  ? 

A.  No,  I  won't  say  that  was  using  Core-Min- 
Oil,  no. 

Q.  Do  you  have  any  knowledge  as  to  whether 
the  use  of  sodium  [828]  silicate  as  a  core  oil,  or  as 
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one  of  the  ingredients  making  up  a  core  oil,  was 
new  with  you,  or  was  it  something  that  was  well 
known  long  prior  to  the  time  you  entered  the  core 
oil  field"? 

A.     Well,  it  was  new,  as  far  as  I  was  concerned. 

Q.  You  had  no  knowledge  that  sodium  silicate 
in  one  form  or  another  had  been  tried  by  foundries 
for  many  years  prior  to  your  entering  the  field  of 
core  oils'? 

A.  I  was  told  when  I  worked  in  the  foundries 
that  they  had  tried  sodium  silicate,  but  not  with 
asphalt. 

Q.  Were  you  told  what  the  results  of  those  tests 
were,  or  those  attempts  to  use  sodium  silicate  were  ? 

A.     They  just  said  they  were  failures. 

Q.  Do  you  know  of  your  own  knowledge  of  any 
core  oil  containing  sodium  silicate  that  has  ever  been 
successfully  commerciall}^  manufactured  and  sold? 

A.     No,  I  do  not. 

Q.  Will  you  name  all  of  the  foundries  in  which 
you  attempted  to  use  your  Core-Min-Oil  prior  to 
your  first  visit  with  Shell  in  December,  1937  ? 

A.  The  first  one  I  went  to  was  the  Santa  Fe 
Foundry,  at  Richmond.  Then  I  went  to  the  King- 
well  Foundry,  at  Natoma  street,  in  San  Francisco. 
Then  I  believe  I  went  to  the  Enterprise  Foundry, 
here  in  San  Francisco,  and  then  I  think  McCauley 
was  next. 

Q.  In  connection  with  that  question,  and  all 
subsequent    questions    concerning    your    work    on 
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cores,  Mr.  Ruddle,  I  would  first  like  to  have  you 
answer  the  question  as  best  you  can  from  your  recol- 
lection, then  if  after  you  have  exhausted  your  recol- 
lection you  believe  there  will  be  anything  in  your 
notes  that  will  assist  you  in  further  answering  the 
question  please  feel  free  to  refer  to  your  notes,  be- 
cause I  am  just  seeking  the  information.  For  ex- 
ample, did  you  ever  work  at  the  Pacific  Foundry? 

A.  No.  Here  [829]  in  San  Francisco,  you 
mean"? 

Q.     I  don't  know  where  it  is  located. 

A.     No,  I  never  worked  there. 

Mr.  Hackley:  That  is  before  he  went  to  the 
Shell  with  this  product? 

Mr.  Aurich:     That's  right. 

Q.  Did  you  ever  work  at  the  Oakland  Steel 
Foundry? 

A.  Yes,  I  did.  I  went  up  there,  I  think,  for  two 
days.  I  made  three  cores  there,  they  were  filled 
with  water,  and  then  they  blew  up  because  of  the 
moisture  in  the  cores.  Then  I  made  another  one, 
and  the  fellow  that  made  it,  they  were  just  rough, 
I  asked  him  to  make  another,  and  he  refused.  So 
I  picked  up  all — one  of  the  men  working  there  told 
me,  he  used  to  be  at  McCauley's,  I  knew  him,  he 
said,  "This  fellow  is  afraid  of  his  job,  he  won't 
even  allow  you  to  do  any  experimental  work  here"; 
so  I  picked  up  the  things  I  had  and  left. 

Q.  Well,  then,  we  can  forget  the  Oakland  Steel 
Foundry,   as   far   as   my   purposes   are   concerned. 
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Following  your  work  at  Santa  Fe  you  went  to  King- 
well?  A.     That's  right. 

Q.  Do  you  have  any  independent  recollection 
of  the  work  that  you  performed  in  that  foundry 
in  detail?  A.     Well,  on  Kingwell 

Q.  Well,  answer  "Yes"  or  "No,"  and  I  will 
proceed  with  my  questions. 

A.    Yes,  I  remember. 

Q.  Do  your  notes  also  show  the  nature  of  the 
work  performed  b}^  you  at  Kingwell? 

A.  I  couldn't  find  anything  in  my  notes  re- 
garding Kingwell. 

Q.  When  did  you  do  the  work  at  the  Kingwell 
Foundry  ? 

A.  Well,  it  was  just  prior  to  going  over  to  the 
McCauley  Foimdry. 

Q.     That  would  be 

A.  Probably  it  is  two  or  three  months  within 
that  time.  [830] 

Q.  That  would  be  probably  in  March,  from 
March  to  May,  1937? 

A.     I  would  think  something  like  that. 

Q.     What  materials   did  you  use  over  there? 

A.  Well,  I  think,  if  I  remember  right,  I  used 
a  red  oil. 

Q.  That  was  the  same  sort  of  red  oil  that  you 
used  at  Santa  Fe? 

A.     Yes,  and  I  think  a  pale  oil  there,  too. 

Q.     You  also  used  that  at  Santa  Fe? 
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A.  There  were  just  twu  oils  that  the  Standard 
Oil  Company  gave  me. 

Q.     They  were  mineral  oils? 

A.  They  were  mineral  oils,  and  thoy  told  me 
they  were  cheap  oils,  they  had  no  market  for  them. 

Q.  What  were  the  percentages  of  oils  and  solu- 
tion that  you  used? 

A.  I  haven't  that.  I  couldn't  recall  just  ex- 
actly how  much  I  put  in  there. 

Q,     Have  you  any  approximation? 

A.  1  would  say  similar  to  approximately  the 
amount  of  oil  that  I  used  of  asphalt  emulsion  that 
is  given  in  that  formula. 

Q.  By  "that  formula"  you  mean  the  formula  on 
page  2  of  Exhibit  L  For  Identification? 

A.     That's  right. 

Q.  What  changes  had  you  made  in  the  foriiuila 
at  Kingwell  from  that  used  at  Santa  Fe? 

A.  Well,  I  wouldn't  recall.  I  know  I  was  ^vork- 
ing  along  the  same  line. 

Q.  Do  you  recall  whether  you  made  any  changes 
or  not? 

A.  No,  I  can't  recall  at  this  time.  I  don't  seem 
to  find  any  notes  on  it.  I  know  I  did  have  notes 
on  it,  but  I  can't  find  them. 

Q.  To  digress  a  minute,  you  said  something 
about  possibly  giving  Shell  some  notes. 

A.  Well,  when  we  made  the  contract  with  Shell 
I  gave  them  everything  that  I  had  that  they  thought 
might  be  useful. 
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Q.     Whom  did  you  give  them  to? 

A.  Possibly  Mr.  Waller.  Mr.  [831]  Waller  was 
very  active  at  that  time  with  us. 

Q.     You  say  "possibly". 

A.  Well,  I  am  not  very  sure  as  to  who  I  gave 
them  to.  I  have  no  independent  recollection  of  giv- 
ing anything  to  anybody. 

Q.  Don't  you  recall  that  at  the  previous  session 
of  your  deposition  you  testified  that  when  j^ou  en- 
tered into  the  contract  with  Shell  you  thought  that 
was  all  there  was  to  it,  and  therefore  destroyed 
a  great  many  of  the  notes  you  made? 

A.  Yes,  I  think  it  is  true,  a  great  deal  of  my 
early  tests  and  everything  were  thrown  away  when 
w^e  entered  into  that  contract. 

Q.  You  are  not  at  all  certain  now  that  you  ever 
did  give  any  representative  of  Shell  any  of  jouy 
notes  with  your  product,  are  you? 

A.     No,  I  am  not  certain. 

Q.  Now,  going  back  to  the  Kingwell  Foundry 
again,  can  yovl  tell  me  the  ratio  of  sand  to  oil 
that  you  used? 

A.  No,  I  can't;  I  haven't  any  independent  re- 
collection other  than  this  formula  that  we  find 
through  here,  through  the  records  I  have  sliown 
you. 

Q.  I  don't  understand  what  you  mean  by  that 
last  answer,  Mr.  Ruddle.  Can  you  explain  it  a 
little  bit  for  me? 
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A.  Yes,  I  will  explain  it  to  you.  1  was  work- 
ing along  general  lines  of  trying  to  combine  oil 
with  sodium  silicate  solution. 

Q.     That  is  what  we  call  the  Ruddle  solution? 

A.     Do  you  want  me  to  call  it  Ruddle  Solution? 

Q.     If   you    will,   please,   here. 

A.  All  right.  I  used  in  it  at  one  time  at  the 
Kingwell  Foundry  a  certain  amount  of  resin,  it  was 
a  product  of  resin,  I  think  it  was  called  Beckolbase ; 
it  was  a  sjmthetic  resin.  I  tried  to  incorporate  that 
and  put  it  in  one  package.  That  was  tried  at  the 
Kingwell  Foundry;  I  remember  that,  but  the  pro- 
portions of  it 

Q.  The  answer  to  my  question  then  is  you  do 
not  now  recall  the  [832]  ratio  of  sand  to  core  oil 
that  you  used  at  the  Kingwell  Foundry? 

A.     No,  I  don't  recall. 

Q.  How  did  you  mix  the  sand  and  oil  at  the 
Kingwell  Foundry? 

A.  If  I  recall,  they  mixed  it  on  the  floor  with 
a  shovel.  They  would  put  the  sand  on  the  floor  and 
then  make  a  puddle  on  top. 

Q.     Sort  of  a  hand  mix? 

A.     They  used  a  shovel. 

Q.  That  is  what  you  did,  too?  I  am  not  speak- 
ing of  Kingwell. 

A.     That  is  the  way  I  did  it,  too. 

Q.     You,  yourself,  did  the  same  thing? 

A.    Yes. 
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Q.  How  much  time  elapsed  between  the  mixing 
of  the  sand  and  the  placing  of  the  sand  in  the  core 
box? 

A.     They  put  it  in  different;  I  would  say 

Q.     You  say  "they"  would  do  it. 

A.     That  is  the  core  men  at  Kingwell's. 

Q.     You  weren't  making  these  experiments 

A.  I  think  they  only  had  two  men  there.  I  think 
Earl  Friend  was  the  man's  name  that  I  worked 
with. 

Q.  Wliat  I  am  trying  to  drive  at,  were  you  do- 
ing this  yourself  or  were  you  telling  somebody 
else  what  to  do  and  they  would  do  it? 

A.  Well,  I  did  it,  myself,  they  did  it;  we  all 
tried  it. 

Q.  Well,  just  let's  take  some  cores  that  you 
made,  how  much  time  elapsed  between  the  time 
of  the  mix  and  the  time  of  the  placing  of  the  sand 
in  the  core  box? 

A.  Oh,  I  will  say  we  put  it  in  the  core  box 
immediately  after  it  was  mixed. 

Q.  How  long  did  the  sand  and  oil  mixture  re- 
main usable  after  it  was  mixed? 

A.  They  could  mix  it  in  the  morning  and  use 
it  that  day;  they  couldn't  use  it  the  next  day. 

Q.  Would  it  stay  usable  for  as  long  as  four 
hours  ? 

A.  Well,  it  was  only  in  small  batches  and  they 
generall}^  used  up  what  they  made,   and  the   rest 
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was  thrown  out,  if  they  had  mixed  [833]  their  own 
stuff. 

Q.  Well,  did  they  ever  make  any  mix  with  the 
core  oil  you  were  then  using,  and  sand,  and  let  the 
sand  remain  for  as  long  as  four  hours  before  using? 

A.  Yes,  because  they  had  a  box,  they  had  a 
chute,  I  think  they  called  it,  where  the}^  had  the 
stuff  on  top,  and  they  covered  it  with  a  sack,  and 
it  came  down,  it  was  an  air-tight  chute,  it  came  out 
the  bottom;  that  is  the  way  they  used  it  on  their 
own  stuff. 

Q.  In  other  words,  it  was  contained  in  an  air- 
tight container,  and  also  covered  with  wet  sacks? 

A.  Yes.  They  took  it  from  the  opposite  side 
of  the  bench,  they  came  around  and  took  it  to  llie 
other  side  where  the  table  is.  [834] 

Mr.  Aurich:  Q.  Are  you  a  chemist,  Mr.  Hud- 
dle ?  A.     No,  I  am  not. 

Q.  We  were  talking  of  your  work  at  the  King- 
well  Foundry  during  the  period  of  ai:)proximatcly 
March  to  May,  1937,  you  recall,  just  prior  to  tlie 
recess.  Was  your  work  at  Kingwell  during  that 
entire  period  or  just  during  a  part  of  that  period? 

A.  No,  I  only  worked  there  for  probably  two 
or  three  months,  and  then  I  didn't  go  back  any 
more. 

Q.     That  was  two  or  three  months  continuously? 

A.  Yes;  I  would  say  it  was  off  and  on,  anyway. 
I  wouldn't  be  there  every  day  because  I  was  run- 
ning tests  at  my  apartment,  and  then  if  I  found 
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something  I  wanted  to  try  I  would  go  down  and 
try  it. 

Q.  Going  back  again  to  the  mixing  of  the  ma- 
terial at  Kingwell,  just  what  procedure  did  you  fol- 
low with  respect  to  adding  your  core  oil  to  the 
sand?  By  that  I  mean  what  ingredients  did  you 
put  in  tirst,  what  ingredients  did  you  put  in  sec- 
ond, or  did  you  put  them  all  in  at  once,  or  just 
how  did  you  do  that? 

A.  As  I  remember,  we  put  the  Ruddle  Solution 
in  first.  I  might  be  mistaken  about  that.  T  be- 
lieve I  did  try  to  put  that  in  one  package  and  take 
it  down  there  and  it  would  separate,  so  I  would 
have  to  agitate  the  jar,  or  the  can,  that  I  had  it 
in,  and  then  pour  it  into  the  sand  that  had  been 
placed  on  the  fioor.  If  my  recollection  is  rie:ht 
that's  the  way  I  did  it  at  the  time. 

Q.  First  placed  the  Ruddle  Solution.  You  would 
then  stir  it  [835]  thoroughly?  A.     Yes. 

Q.     With  the  shovel? 

A.  They  used  a  shovel  before  they  would  put 
the  outside  sand  in  until  it  had  used  up  all  the 
moisture,  they  mixed  with  shovels,  back  and  forth 
in  different  piles. 

Q.  Then  when  you  finished  that  first  operation 
of  thoroughly  mixing  the  sand  with  your  Ruddle 
Solution,  then  you  added  the  red  or  pale  oil  ? 

A.  No.  I  think  that  pale  oil  was  not  added  or 
separated  from  the  Ruddle  Solution.    That  is,  you 
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had  to  agitate  the  solution  and  the  oil  together  in 
the  can,  or  jar. 

Q.  Was  all  your  work  at  Kingwell  on  this,  shall 
we  say,  ready-to-use  core  oil,  or  did  you  do  any 
work  down  there  when  you  added  the  various  in- 
gredients separately  % 

A.  I  think  they  were  all  in  one  package  at 
that  time,  if  I  recall  rightly. 

Q.  Who  was  present  during  these  experiments 
you  performed  at  Kingwell 's  Foundry? 

A.  Well,  I  remember  the  core-maker  there,  h\ 
the  name  of  Earl  Sand,  I  think,  or  Land,  I  think 
it  was  Earl  Land. 

Q.     No  one  else  % 

A.  No,  that  was  all  at  the  Kingwell  Foundry. 
The  foreman  of  the  foundry  was  interested  in  it, 
and  was  there  part  of  the  time. 

Q.  Was  Mr.  Peck  ever  at  the  Kingwell  Foun- 
dry? 

A.  Oh,  he  came  over,  I  believe,  probably  once 
or  twice,  maybe,  w^hen  I  was  there.  I  don't  even 
recall  that  he  did. 

Q.     I  mean  Mr.  Lydell  Peck. 

A.     Yes,  that's  right. 

Q.     By  the  way,  Mr.  James  F.  Peck  is  dead? 

A.     Yes,  he  died  in  October,  1939,  I  think. 

Q.  Can  you  tell  me  what  variations  in  percent- 
ages of  ingredients  you  used  in  making  your  core 
oil  at  the  Kingwell  Foundry? 
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A.  No,  I  could  not  at  this  time;  I  couldn't  re- 
call what  they  are. 

Q.     You  did  have  various  variations,  I  presume? 

A.  Yes,  we  tried  [836]  in  every  known  propor- 
tion that  I  could  figure  out;  I  know  that. 

Q.     What  was  the  purpose  of  that"? 

A.  Trying  to  determine  the  best  possible  mix- 
ture to  be  used  for  this  purpose. 

Q.     How  many  cores  did  you  make  at  Kingwell? 

A.  That  would  be  hard  to  estimate.  I  think 
it  covered  a  period  of  three  months.  I  was  there 
several  days  a  week,  and  sometimes  I  took  as  many 
as  four  or  five  different  samples  with  me. 

Q.  You  have  no  idea,  then,  as  to  the  number 
of  cores  you  made  there? 

A.     No,  I  wouldn't. 

Q.  How  many  cores  did  you  make  at  any  one 
time? 

A.     Well,  possibly  from  ten  to  twenty. 

Q.  What  was  the  condition  of  those  cores,  did 
they  vary,  or  were  they  all  good,  or  were  they  all 
bad,  or  what? 

A.  Well,  they  were  not  all  good.  I  had  trou- 
ble with  the  gas  in  that  oven  at  times,  but  not  all 
the  time;  part  of  the  time  the  fire  was  on  it  didn't 
seem  to  affect  them.  They  had  a  machine  there,  I 
have  forgotten  the  name  of  the  core  it  made;  they 
put  the  material  in  it  and  it  was  turned  with  a 
motor   and   these   stock   cores,   I   believe   the,y   call 
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them,  they  were  from  half  an  inch  to  two  inches 
in  diameter. 

Q.     What  kind  of  a  foundry  was  Kingweirs*? 

A.     Brass  foundry. 

Q.  How  much  time  elapsed  between  the  time 
of  the  making  of  a  core  and  the  baking? 

A.     At  the  Kingwell  Foundry? 

Q.  Yes.  All  these  questions,  you  understand, 
please,  are  directed  to  your  work  at  the  Kingwell 
Foundry. 

A.  I  don't  remember  that  we  made  very  many 
castings  at  the  Kingwell  Foundry.  We  made  a  lot 
of  cores,  but  we  made  some  cores  that  he  put  in 
a  place  that  he  called  his  store  shed,  to  see  whether 
or  not  they  would  draw  moisture. 

Q.  Perhaps  my  question  was  inadequately 
phrased.  I  meant  how  [837]  much  time  elapsed 
between  the  making  of  the  core  and  the  cooking 
of  the  core;  is  that  a  correct  question? 

A.    Yes,  baking. 

Q.  Didn't  you  usually  bake  your  cores  after 
they  were  made? 

A.     Yes,  we  did,  all  of  them. 

Q.  How  much  time  elapsed  between  the  making 
of  the  core  and  the  baking? 

A.  Some  were  baked  right  away  and  some  were 
baked  within  an  hour  or  two. 

Q.  Would  you  say  one  to  two  hours  was  the  out- 
side limit? 
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A.  No,  I  wouldn't  want  to  say,  because  I  haven't 
any  recollection.  That  didn't  enter  into  it  at  that 
time,  that  I  knew  of. 

Q.  You  mentioned  something  about  the  storing 
of  the  cores.  Were  they  kept  very  long  after  they 
were  baked? 

A.  Yes.  That  is,  the  stock  cores  that  they  made 
in  that  foundry,  they  were  probably  two  feet  long, 
and  ranged  from  half  an  inch  up  to  three  inches 
in  diameter. 

Q.  How  long  did  i\\Qj  keep  those  cores  after 
they  were  baked? 

A.     They  had  them  for  months. 

Q.     What  was  their  condition,  generally? 

A.  Well,  they  commented  on  the  fact  they  were 
in  excellent  condition,  and  they  had  been  kept. 

Q.  Did  you  make  many  castings  of  cores  made 
with  your  oil? 

A.     Not  very  many  castings  there,  no. 

Q.  Can  you  tell  me  how  many  castings  you 
made  ? 

A.     No,  I  wouldn't  be  able  to  tell  you. 

Q.  Can  3^ou  tell  me  how  many  satisfactory  cast- 
ings you  made? 

A.  Well,  I  know  this,  that  every  one  we  did  make 
was  satisfactory. 

Q.     You  have  no  idea  as  to  the  number  ? 

A.     No.   There  wasn't  a  great  many. 

Q.     How  many  sizes  of  cores  did  you  make? 

A.     Well,  there  were  [838]  not  large  cores,  I  re- 
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member  that.   They  made  quite  a  lot  out  of  this  ma- 
chine that  they  have  there  that  turns  out  the  cores 
through  this  process. 

Q.     They  were  all  small  cores,  were  they? 

A.  Yes,  and  then  we  made  several  different  sizes 
of  cores,  I  don't  know  the  names  of  them,  or  what 
they  were  for. 

Q.     How  many  cores  did  you  make  at  a  time^ 

A.  Oh,  they  had  a  little  iron  plate  that  pos- 
sibly held  two  to  four  cores  at  a  time;  some  only 
had  one  on  it. 

Q.  Would  there  be  various  sizes  of  these  cores 
that  were  baked  at  one  time,  or  did  you  make  all 
of  one  size  at  one  time? 

A.     I  think  all  of  one  size  at  one  time. 

Q.  You  would  not  have  a  small  core,  for  in- 
stance, or  a  large  core  baked  at  the  same  time? 

A.     No,  not  at  Kingwell's,  I  wouldn't  think. 

Q.  How  about  the  thickness  of  the  cores,  did 
they  vary  greatly? 

A.  Well,  I  would  say  they  were  right  around 
half  an  inch,  up  to  four  inches. 

Q.  What  form  of  ovens  did  you  say  they  had 
there  ? 

A.  They  had  a  direct  fired  oven,  an  oven  that 
has  the  fire  in  the  bottom  of  it. 

■Q.     A  rather  small  foundry,  I  take  it? 

A.  Yes,  it  is  a  small  foundry;  just  a  brass 
foundry. 

Q.     How  much  time  would  you   say  was  spent 
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on   the   entire   operation   from  the   time   you   first 
commenced  to  mix  the  sand  until  the  core  was  taken 
out  of  the  oven*? 

A.  That  would  be  hard  to  tell.  They  were  work- 
ing on  orders  that  came  in  from  other  places.  I 
know  they  made  a  bearing  there,  I  think  it  was  for 
dhrysler,  and  they  were  always  working  on  that. 
I  worked  in  at  times  when  I  didn't  interfere  with 
them,  the  best  I  could,  and  they  would  [839]  start 
on  mine  and  then  they  may  leave  off  for  an  hour  or 
two  and  come  back  and  work  on  it.  It  would  be 
hard  to  tell  just  how  long  the  operation  took. 

Q.  What  time  of  day  did  you  work  down  there, 
generally  ? 

A.  Well,  I  would  go  down  there  about  half  past 
eight,  probably,  in  the  morning.  Then  I  would  go 
away  at  lunch  time  and  stay  there  until  the  close, 
about  4:00  or  4:30,  as  I  remember. 

Q.  You  would  not  use  the  furnace  when  the 
fires  were  off  during  the  noon  hour? 

A.  They  generally  used  their  fire  right  straight 
through  at  that  place.    They  were  short  of  ovens. 

Q.  Did  you  advise  the  various  individuals  with 
whom  you  worked  at  Kingwell  what  the  ingredi- 
ents of  your  solution  were? 

A.     I  don't  think  that  I  did. 

Q.  Did  you  tell  anyone  at  KingwelPs  that  your 
solution  contained  sodium  silicate? 

A.  It  is  possible,  but  I  don't  have  any  recollec- 
tion of  telling  anybody  anything  about  it. 
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Q.  By  the  way,  where  did  you  obtain  the  so- 
dium silicate  that  you  used  at  Kingwell's? 

A.     I  think  at  Braun-Knecht-Heimann. 

Q.     Was  it  powdered,  dried  form? 

A.     No,  it  was  in  liquid  form. 

Q.     What  was  the  degree  Baume? 

A.    40  degrees  Baume,  I  believe,  they  claimed. 

Q.  Have  you  ever  experimented  with  cores  made 
with  Core-Min-Oil  of  a  degree  Baume  sodium  sili- 
cate other  than  40? 

A.  No,  I  don't  believe  I  have,  not  very  likely. 
I  tried  some  of  them  powdered. 

Q.  I  am  talking  now  of,  for  example,  did  you 
ever  use  the  32  degrees  Baume  sodium  silicate  in 
your  Core-Min-Oil? 

A.     Just  straight  sodium  silicate,  no. 

Q.  No.  I  mean  as  one  of  the  ingredients  in  your 
Core-Min-Oil.  A.     No.   [840] 

Q.  Do  you  know  what  diiference,  if  any,  would 
result  in  the  cores  made  with  your  Core-Min-Oil 
if  you  used  a  32  degree  Baume  sodium  silicate 
instead  of  a  40  degree  Baume  sodium  silicate,  what 
that  would  be?  A.     No,  I  couldn't  tell  you. 

Q.  Do  you  know  whether  or  not  there  would  be 
any  difference?  A.     No,  I  couldn't  tell  you. 

Q.  "V\niat  sort  of  equipment  did  you  have  at 
Kingwell's  for  testing  the  cores  which  you  made? 

A.  Well,  a  foundryman  sizes  up  a  core  and  they 
take  a  file  and  cut  up  one  to  see  the  edge  that  they 


1244        Lydell  Peck  and  Allan  B.  Buddie 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 
made,  and  that  governed  entirely  as  to   what  we 
were  doing. 

Q.  Did  you  have  any  equipment  at  all  to  make 
any  test  of  the  cores  you  made?  A.     No. 

Q.  You  just  took  the  foundryman's  word  for  it 
that  that  was  a  good  core  or  v\as  not  a  good  core? 

A.     Yes. 

Q.  You  made  no  attempt  to  measure  the  tensile 
strength  of  the  core?  A.     No. 

Q.  Did  you  ever  make  any  attempt  to  test  the 
absorption  of  moisture  in  the  core? 

A.  None  other  than  seeing  them.  They  have  a 
rack  there,  as  I  explained  to  you,  and  in  that  rack 
they  are  placed,  and  after  they  are  there  for  a 
while  they  get  curved,  get  crooked.  That  is  due, 
as  they  explained,  it  was  due  to  the  absorption  of 
moisture. 

Q.  Is  that  what  is  commonly  referred  to  as 
warping  ? 

A.  I  don't  know  about  that,  I  never  heard  it 
called  warping,  but  they  are  not  straight.  All  of 
those  straight  sides  were  turned  up. 

Q.  In  other  words,  you  would  go  into  the  store- 
room and  see  some  cores  of  theirs  that  would  be 
a  little  curved,  and  you  would  see  some  cores  of 
yours  that  were  straight,  and  from  that  you  would 
conclude  that  your  cores  had  not  absorbed  any  mois- 
ture ? 

A.  That  is  what  they  told  me.  That  is  the  way 
they  explained  it.  [841] 
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Q.  You  made  no  effort  to  measure  the  absorp- 
tion of  moisture  ?  A.     No. 

Q.  Did  you  ever  make  any  test  to  determine  the 
green  strength  of  the  sand  after  it  was  mixed 
with  the  solution  of  yours? 

A.  I  don't  know  what  you  mean  by  *' green 
strength."    You  mean  before  it  is  baked? 

Q.  Do  you  know^  the  meaning  of  "green 
strength"  of  a  core  sand?  A.     No. 

Q.  Did  you  ever  make  any  test  to  determine 
the  hardness  strength  of  the  core?  A.     No. 

Q.  Did  you  ever  make  any  test  to  determine 
the  collapsibility  or  friability  of  the  core  ? 

A.     Well,  we  did  in  McCauley's  Foundry. 

Q.     Not  at  Kingwell?  A.     No. 

Q.  Regarding  the  tests,  now^  let's  go  back  a  lit- 
tle bit.  I  could  perhaps  cover  all  the  work  you 
have  done  in  connection  with  the  making  of  cores 
with  your  core  oil  when  you  used  the  red  and  pale 
oils,  which  I  believe  you  said  you  obtained  from 
the  Standard  Oil  Company A.     Yes. 

Q.  We  will  also  include  all  work  done  by  you 
on  your  Core-Min-Oil,  but  exclude  the  experimental 
work  that  was  done  by  Shell,  and  I  want  to  ask 
you  a  series  of  questions  about  all  of  it,  and  we 
will  put  that  into  the  bag  and  forget  it.  Did  you 
ever  make  any  test  to  determine  tensile  strength 
of  any  cores  made  by  you  at  any  time? 

A.  *  No. 
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Q.  Would  the  same  answer  be  true  with  respect 
to  tests  as  to  the  absorption  of  moisture?  I  am 
speaking  of  tests  other  than  visual  observation. 

A.     No,  I  never  have. 

Q.  Was  your  experience  such  at  the  time  you 
went  to  Kingwell's  that  you  could  tell  whether  a 
core  absorbed  moisture  or  not? 

A.  Well,  the  only  test  that  we  gave  it  when  we 
poured  the  casting  [842]  was,  if  it  has  moisture  in 
it,  substantial  amount  of  moisture  in  it,  why,  it 
will  expand.  We  saw  that  in  the  cores 

Q.  What  I  am  driving  at  is  this:  xVt  the  time 
you  went  to  Kingwell  you  have  mentioned  that  you 
would  go  into  this  store-room  and  would  find  some 
cores  that  were  curved  or  warped,  and  you  would 
fiiid  some  that  were  straight.  At  that  time  had  you 
had  sufficient  knowledge  and  experience  in  the  foun- 
dry art,  you,  yourself,  to  be  able  to  tell  what  the 
cause  of  that  was? 

A.     No.    I  just  had  to  take  their  word  for  it. 

Q.  At  any  time  during  your  work  with  core 
oils,  did  you  ever  make  any  test  to  determine  the 
hardness  of  cores  made  by  your  Core-Min-Oil? 

A.     No,  not  in  the  sense  you  are  talking  about. 

Q.  Did  you  ever  make  any  test  to  determine  the 
collapsibility  or  friability  of  any  cores  made  by 
you  with  your  core  oil? 

A.     No,  not  the  way  j^ou  are  talking  about. 

Q.  The  next  foundry  that  you  went  to,  if  I  re- 
member correctly,  was  the  Enterprise? 
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A.  Yes,  I  went  to  the  Enterprise,  I  think  for 
just  probably  a  couple  of  weeks,  is  all. 

Q.  Have  you  looked  through  your  notes,  Mr. 
Ruddle,  recently,  to  determine  whether  or  not  there 
is  anything  in  there  that  would  enable  you  to  an- 
swer any  of  the  questions  I  have  asked  you  con- 
cerning your  work  at  Kingwell's? 

A.     I  haven't  been  able  to  find  anything. 

Q.     The  point  is,  have  you  looked  through  them? 

A.     Yes,  I  have  looked. 

Q.     Just   recently?  A.     Yes. 

Q.     How  recently? 

A.  Well,  I  think  after  you  started  my  deposi- 
tion. After  that  I  made  a  search  for  what  I  could 
find. 

Mr.  Hackley:  You  mean  say  six  months  ago, 
something  like  that?  A.     Yes.  [843] 

Mr.  Aurich:  Q.  You  mean  it  has  been  six 
months  since  you  have  looked  through  your  books? 

A.     Yes,  it  has. 

Q.  I  am  going  to  ask  you  at  the  conclusion  of  the 
session  this  evening,  Mr.  Ruddle,  to  take  your  notes, 
if  you  will,  and  go  through  them  and  refresh  your 
recollection  as  to  what  is  contained  in  there,  be- 
cause I  intend  to  ask  you  a  series  of  questions  about 
your  work  at  the  Enterprise  Foundry,  and  at 
McCauley,  and  perhaps  we  can  save  time  if  you 
could  do  that  this  evening  rather  than  going  ahead 
now,  unless  you  know  whether  or  not  there  is  any- 
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thing  in  them  about  the  Enterprise.     Do  jow.  know 
if  there  is  anything  in  there  about  that  one? 

A.  I  don't  think  there  is  a  thing  in  there  about 
the  Enterprise. 

Mr.  Hackley:  '  I  think  it  would  be  more  orderly 
if  the  witness  follows  your  first  suggestion,  Mr. 
Aurich. 

Mr.  Aurich :  Q.  Did  you  ever  make  any  attempt 
to  interest  any  core  oil  manufacturer  in  the  manu- 
facture and  sale  of  your  Core-Min-Oil ? 

A.  We  attempted  to  interest  the  American  Buti- 
mals  Company. 

Q.     Are  they  Core  Oil  manufacturers  ? 

A.     No.     They  make  an  asphalt  emulsion. 

Q.     I  am  speaking  of  core  oil  manufacturers. 

A.     No,  I  don't  think  we  did. 

Q.  Do  you  know  the  names  of  am^  core  oil  manu- 
facturers ? 

A.  No,  I  don't  even  know  the  names  of  any.  I 
think  Quandt  is  one.  That  is  the  reason  I  left  the 
Enterprise  Foundry,  I  found  out  Quandt  was  a 
brother-in-law  of  Hayne,  the  o^vner  of  the  Foundry. 

Q.  You  mentioned  something  this  morning  about 
the  fact  that  Shell  had  great  facilities  for  something 
or  other,  and  that  is  the  [844]  reason  you  took  your 
■©ore  oil  to  them.  What  great  facilities  did  you  have 
in  mind,  Mr.  Ruddle  ? 

A.     I  don 't  recall  making  that  remark. 

Q.  Well,  let  me  ask  you  the  question,  then :  Why 
did  you  take  your  core  oil  to  Shell  ? 
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A.  Because  this  Core-Min-Oil  involved  the  use 
of  asphalt  emulsion,  and  the  Shell  Comx)anv  manu- 
factured asphalt  emulsion,  and  I  thought  that  was 
a  likely  market. 

Q.  That  was  your  only  reason  for  going  to 
Shell? 

A.  We  had  previously  been  to  the  Standard — 
to  the  American  Bitumals  Company,  and  they  of- 
fered us  a  contract  that  we  were  not  satisfied  with, 
we  were  looking  for  somebody  to  sell  this  Core- 
Min-Oil. 

Q.  You  have  named  one  reason  why  you  went 
to  Shell  with  your  Core-Min-Oil. 

A.     I  will  give  you  another  one. 

Q.  I  am  now  asking  what  other  reasons  did  you 
have. 

A.  I  knew  Floyd  McSwain,  I  went  to  school  with 
Floyd  McSwain  in  Merced. 

Q.     You  were  a  very  personal  friend  of  his? 

A.     I  was. 

Q,     Any  other  reasons  for  going  to  Shell  ? 

A.  No,  I  don't  recall  any  other  reason.  We  were 
looking  for  a  market. 

Q.  You  mentioned  something  this  morning  that 
you  w^re  encountering  little  difficulties  with  your 
core  oil,  and  that  was  the  reason  you  took  it  to 
Shell,  if  I  understood  your  testimony  correctly.  Is 
that  also  one  of  the  reasons  you  took  it  to  Shell  ? 

A.  No,  I  wouldn't  say  that  was  the  reason  we 
took  it  to  the  Shell  Oil  Company,  or  to  any  other 
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company.  The  Shell  Oil  Company  didn't  add  any- 
thing to  it.  The  bugs  still  existed.  The  Shell  Oil 
Company  found  out  that  if  it  was  cooked  in  a  gas- 
free  oven  it  made  a  perfectly  good  core.  That  is 
all  they  did,  was  locate  the  sort  of  an  oven  we  could 
do  it  in. 

Q.     That  is  something  you  had  not  done  before? 

A.  That  was  some-  [845]  thing  that  we  didn't 
know  about. 

Q.  When  was  the  first  time  you  were  over  in  a 
foundry  ? 

A.  I  think  the  Santa  Fe  Foundry,  at  Richmond, 
was  the  first  foundry  that  I  was  ever  in. 

Q.     Can  you  give  me  the  date  of  that,  again? 

A.     Well 

Q.     Shortly  before  April  or  May,  1937  ? 

A.  Yes,  I  would  say  so.  It  was  about  a  year 
before  we  took  it  to  Shell. 

Q.  You  can't  give  me  any  idea  of  where  the 
thought  came  to  you  of  using  this  so-called  Ruddle 
Solution  and  asphalt  emulsion  as  a  core  oil,  where 
it  came  from'? 

A.     No,  I  don't  recall  how  I  ever  thought  of  it. 

Q.  Prior  to  your  obtaining  the  idea,  you  had 
never  even  been  in  a  foundry,  had  you  ? 

A.  No,  but  I  no  doubt  had  talked  to  plea  that 
had  been  in  a  foundry,  but  I  don't  recall  who  it  was. 

Q.  In  your  previous  testimony,  at  page  20,  you 
testified  that  after  you  determined  the  best  ratio  of 
Core-Mi n-Oil  to  be  used  you  had  trouble  in  getting 
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the  cores  soft  at  times,  and  also  that  the  sand  dried 
badly  on  the  bench.  I  Avant  you  now  to  tell  me, 
using  your  notes,  or  whatever  other  information  you 
may  have,  what  you  then  considered  to  be  the  best 
ratio  of  the  various  ingredients  making  up  your 
Core-Min-Oil  that  you  referred  to  in  that  place  in 
your  testimony? 

A.    Well,  I  gave  it  to  you  this  morning,  I  think. 

Q.  In  other  words,  the  best  ratio  of  your  Oore- 
Min-Oil  that  you  referred  to  on  page  20  of  your 
testimony  consists  of  1750  cubic  centimeters  of  tine 
Del  Monte  sand,  80  cubic  centimeters  of  solution, 
32  degree  Baume,  and  50  cubic  centimeters  of 
asphalt  emulsion.  A.     That's  right. 

Q.  What  does  the  ''solution  32  degrees  Baume" 
mean  that  is  in  the  [846]  formula  appearing  on  the 
second  page  of  Exhibit  L  ? 

A.     What  does  the  32  mean  ? 

Q.     32  degrees  Baiune. 

A.  That  is  the  Baume  of  the  solution  after  it 
is  made  up,  and  includes  the  sodium  silicate,  alum- 
inum sulfate,  and  sodium  fluosilicate,  and  water. 

Q.  Water  included  in  this — I  am  referring  to  the 
80  cubic  centimeters  of  solution.  A.     Certainly. 

Q.  What  degree  Baume  sodium  silicate  did  you 
use  in  that  particular  formula? 

A.     In  mine  that  is  40  degrees  Baume. 

Q.  Do  I  understand  you  correctly  that  you  never 
at  any  time  experimented  with  a  32-degree  Baume 
sodium  silicate"?  A.     Not  that  I  recall. 
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Mr.  Hackley :  You  are  now  referring  to  his  per- 
sonal experiments? 

Mr.  Aurich:  That's  right.  I  am  not  referring 
now  to  experiments  carried  on  by  Shell. 

Mr.  Hackley:     Either  in  his  presence  or  not. 

Mr.  Aurich:  In  addition  to  the  difficulty  which 
you  mentioned  of  fast  drying  on  the  bench  and  soft- 
ening of  the  cores  at  times,  did  you  experience  any 
difficulty  because  of  the  impossibility  of  obtaining  a 
stable  mixture  of  emulsion  and  solution,  that  is,  that 
your  Core-Min-Oil  had  to  be  mixed  with  the  sand 
immediately  before  using? 

A.  No,  I  did  not,  because  of  that.  When  I  took 
it  to  Shell  I  took  it  in  two  packages,  I  didn't  try 
to  do  it  in  one  package. 

Q.  You  never  had  endeavored  to  place  it  into 
a  ready-to-use  core  oil  before  taking  it  to  Shell? 

A.  Well,  I  did  put  them  together,  but  I  never 
attempted  to  make  them  stay  in  an  emulsion. 

Q.  In  addition  to  those  difficulties  which  you 
have  previously  [847]  enumerated  with  your  Core- 
Min-Oil  did  you  ever  experience  any  difficulty  be- 
cause the  cores  were  not  sufficiently  friable  or  col- 
lapsible? 

A.  Not  when  we  put  the  asphalt  emulsion,  used 
that. 

Q.     They  always  had  good  collapsibility  ? 

A.     Yes,  it  did. 

Q.  In  addition  to  the  difficulties  enumerated,  did 
you  ever  experience  any  difficulty  because  your  cores 
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were  not  homogeneous  in  degree  of  hardness  and 
a  soft  crust  would  form  on  the  cores  ? 

A.     No,  not  when  I  used  it  in  the  two  packages. 

Q.  Didn't  the  carbon  dioxide  combining  with  the 
alkali  sodium  silicate  cause  that  to  happen*? 

A.  Yes,  when  we  would  put  them  in  the  oven.  I 
misunderstood  you.  When  the  CO2  gas  did  affect 
them. 

Q.  Mr.  Johnson  just  reminds  me  that  in  asking 
you  that  question  I  am  confining  the  period  of  time 
previous  to  your  going  to  Shell  in  December  of  1937. 

A.     Yes,  I  understand  that. 

Q.  Your  previous  answers,  however,  have  been 
given  with  that  point  in  mind?  A.     Yes. 

Q.  To  go  back  a  minute,  do  you  mean  to  tell  me 
that  during  all  your  experiments  with  core  oils 
from,  let's  say,  the  time  you  commenced  work  at 
Santa  Fe  Foundry,  until  you  went  to  Shell,  you 
never  had  any  difficulty  because  of  the  fact  that  tha 
cores  were  not  sufficiently  collapsible? 

A.  I  guess  you  didn't  understand,  or  I  didn't 
understand  you. 

Q.     Probably  not. 

A.  We  had  trouble  with  friability  until  we  used 
asphalt  emulsion  at  the  McCauley  Foundry. 

Q.  In  other  words,  all  of  the  cores  made  by  you 
prior  to  the  time  you  went  to  McCauley 's  were  not 
quite  perfect,  to  say  the  least,  because  they  were  not 
sufficiently  collapsible  ? 

A.     That's  right.  [848] 
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Q.  Where  did  you  get  the  idea  of  using  an 
asphalt  emulsion  with  your  solution? 

A.  Well,  I  tried  everything.  Dr.  Cleveland  of 
Philadelphia  Quartz,  is  the  one  who  gave  me  the 
first  asphalt  emulsion  to  try.  He  gave  me  a  list  of 
things,  suggestions  of  many  things  to  try. 

Q.     Do  you  recall  when  that  was  ? 

A.  That  would  be  some  three  or  four  months 
before  we  took  it  to — ^before  we  were  through  at 
McCauley,  anyway.  I  can't  give  you  the  exact  date, 
but  I  went  up  to  Philadelphia  Quartz  and  I  had 
seen  Dr.  Cleveland  many  times,  and  he  asked  me 
how  I  was  coming  along  at  the  McCauley  Foundry. 
Their  places  are  right  close.  I  told  him  I  was  hav- 
ing trouble  with  friability,  and  he  suggested  several 
things  for  me  to  try,  and  he  said, ' '  Today  the  Union 
Oil  Company  brought  in  some  asphalt  emulsion,'^ 
and  he  said,  "Wliy  don't  you  take  that  along  and 
try  it?"  And  I  said, ''All  right." 

Mr.  Hackley:  Would  you  have  him  name  the 
other  things  that  were  suggested  by  Dr.  Cleveland? 

Mr.  Aurich :  Q.  Yes.  If  you  care  to,  I  have  no 
objection,  Mr.  Ruddle. 

The  Witness:  I  think  there  is  a  list  of  them  in 
that  bag,  there. 

Mr.  ITackley:  It  would  save  time  and  would 
complete  that  point. 

Mr.  Aurich :  I  was  going  to  suggest,  this  thought 
occurred  to  me,  the  difficulties,  if  any,  that  you  have 
encountered  with  your  Core-Min-Oil  in  the  making 
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of  cores  might  perhaps  be  reflected  in  some  of  your 
notes.  A.     It  is  possible. 

Q.  Well,  suppose  that  in  that  connection  when 
you  are  looking  through  your  notes  tonight  you  look 
to  see  what  you  can  find  in  that  regard,  and  we  can 
resume  this  line  of  examination  tomorrow  morning, 
when  w^e  can  refer  to  the  notes.  [849] 

If  I  understood  your  testimony  correctly,  you 
worked  on  your  Core-Min-Oil  problems  approx- 
imately a  year  before  you  first  discussed  the  matter 
with  Shell  in  December  of  1937 ;  is  that  about  right  ? 

A.     That's  right. 

Q.  What  else,  if  anything,  were  you  doing  dur- 
ing that  period  of  time? 

A.     During  that  period  of  time? 

Q.     Yes. 

A.  Well,  I  was  in  Mr.  Peck's  law  office.  I  did 
some  work  in  there  with  him.  I  did  some  work 
with  Mr.  Watson's  solution  that  we  were  trying  to 
promote. 

Q.  Is  there  any  difference  between  Mr.  Watson's 
solution  and  your  solution? 

A.  Well,  I  don't  know  whether  there  is  or  not. 
The  patent  to  Mr.  Watson's  solution  don't  mix 
them  the  same  as  I  have  had  to  mix  it;  I  couldn't 
use  it  the  way  his  patent  calls  for.  I  tried  to  make 
it  from  the  patent. 

Q.  Are  the  ingredients  of  your  solution  any  dif- 
ferent than  the  ingredients  of  Watson's  patent? 

A.     No,  they  are  the  same. 
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Q.     His  patents  have  issued,  have  they  % 

A.     Oh,  yes. 

Q.  In  other  words,  long  before  you  went  to  Shell 
a  solution  composed  of  sodium  silicate,  sodium  fluo- 
silicate,  and  aluminum  sulfate  was  well  known? 

A.     Yes. 

Q.  Prior  to  your  first  visit  with  the  Shell  Com- 
pany with  respect  to  your  Core-Min-Oil  in  Decem- 
ber, 1937,  you  made  attempts  to  cause  other  people 
in  the  manufacture  and  sale  of  your  Core-Min-Oil 
to  become  interested?  A.     Yes,  we  did. 

Q.  Will  you  name  those  individuals  or  corpora- 
tions, please? 

A.  Well,  we  went  to  American  Bitumals  Com- 
pany, that's  one,  and  American  Brake  Shoe  Foun- 
dry is  another,  I  think  we  also  talked  to  General 
Petroleum  Company.  It  is  possible  that  we  talked 
to  Union  Oil  Company,  too,  because  Mr.  Austin, 
who  was  in  the  office,  used  to  be  with  them  and  he 
wanted  us  to  take  it  up  with  [850]  the  Union  Oil 
Company.    That  is  all  I  recall. 

Q.  Did  you  ever  endeavor  to  interest  the  Chrys- 
ler Company  in  the  manufacture  and  sale  of  your 
Core-Min-Oil? 

A.  No.  I  think  the  American  Bitum.als  Com- 
pany talked  about  doing  that. 

Q.     By  whom  is  Mr.  Collier  employed? 

A.  Standard  Oil  Company.  He  is  the  president 
of  the  Standard  Oil  Company. 
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Q.  Did  you  ever  attemj^t  to  interest  the  Standard 
Oil  Company 

A.  Yes,  Mr.  Collier  is  the  one  who  took  us  to 
American  Bitumals  Company. 

Q.  Would  you  consider  your  negotiations,  if  we 
may  call  them  that,  with  the  Standard  Oil  Company, 
and  with  the  American  Bitumals  Company,  nego- 
tiations with  one  company,  or  would  you  consider 
them  as  two  separate  negotiations? 

A.  No.  I  think  that  is  one  company.  We  went 
to  Standard  Oil  Company,  and  they  took  it — that 
is,  they  are  part  of  the  oil  company  that  manu- 
factures the  asphalt. 

Q.  When  did  you  go  to  American  Bitumals  Com- 
pany? 

A.  I  would  say  probably  two  months  or  so  be- 
fore we  went  to  Shell  Oil  Company. 

Q.  That  would  be  around  October  or  Novembcv, 
1937? 

A.     Yes,  I  would  say  that  it  was  about  that  time. 

Q.  Have  you  any  notes  concerning  your  visit  to 
the  American  Bitumals  Company? 

A.  It  is  possible  that  there  is  something;  I 
haven't  looked  for  it. 

Q.  About  the  date  that  you  fixed,  October  or  No- 
vember, 1937,  knowing  that  date,  novr  will  you  look 
through  the  notes  you  have  here  ? 

A.  There  wouldn't  be  anything  in  these  notes. 
Maybe  there  are. 


1258        Lydell  Peck  and  Allan  B.  Ruddle 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 

Q.  You  have  no  notes  other  than  those  you  have 
produced,  have  you? 

A.  No,  but  there  might  be  some  letter  from  the 
American  Bitumals  [851]  Company,  or  something. 

Mr.  Hackley:  Letters  and  notes  are  not  being 
confused,  Mr.  Aurich. 

Mr.  Aurich:     Oh,  no. 

The  Witness:  Let's  see  if  there  isn't  something 
where  the  American  Bitumals  Company  even  made 
some  notes  of  their  own  here. 

Mr.  Aurish:  Have  you  Defendants'  Exhibit  O, 
Mr.  Ruddle? 

A.     Yes. 

Q.  Will  you  look  under  date  of  October  25^ 
1937? 

A.  Yes,  that's  where  Mr.  Buckley,  their  chemist, 
came  over  to  McCauley  Foundry,  that  is  October  25, 
1937. 

Q.  Was  Mr.  Buckley  the  man  that  you  dealt  with 
at  American  Bitumals? 

A.     No ;  he  was  their  chemist. 

Q.  Who  was  the  man  you  dealt  with  at  Ameri- 
can Bitumals? 

A.  I  think  his  name  was  Fry.  There  is  some 
of  his  writing,  isn't  that  it,  some  place  there  where 
he  compared  the  drying  time  of  our  stuff  with 
Houghton  Oil. 

Q.     Did  you  say  his  name  was  Fry,  F-r-y-e? 

A.     I  think  it  is  F-r-y,  but  I  am  not  sure  now. 

Q.     Was  he  the  man  who  was  most  familiar  with 
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the   negotiations   between  you  and  Mr.   Peck   and 
American  Bitumals  Company? 

A.  No.  Mr.  Smith,  the  President  of  the  Com- 
pany, was  the  main  man,  and  I  have  forgotten  what 
the  other  fellow's  name  is  there;  he  is  assistant  to 
Mr.  Smith ;  I  think  he  is  a  lame  fellow,  a  big  fellow. 

Q.  Who  did  most  of  the  discussions  with  regard 
to  the  work  that  you  had  done  with  your  Core-Min- 
Oil?  A.     Mr.  Fry  and  Mr.  Buckley. 

Q.  Did  you  enter  into  a  contract  with  the  Amer- 
ican Bitumals  Company? 

A.     They  offered  us  a  contract. 

Q.     It  was  not  satisfactory  to  you? 

A.  No.  We  quarreled  about  [852]  the  minimum 
that  they  were  going  to — we  wanted  them  to  sell  it 
fast. 

Q.     Negotiations  then  broke  off? 

A.     Yes.     We  sent  their  contract  back  to  them. 

Q.     When  was  that? 

A.  Well,  it  was  just  prior  to  our  negotiations 
with  the  Shell  Oil  Company. 

Q.  In  other  words,  prior  to  your  going  to  Shell 
you  had  severed  your  negotiations  with  the  Ameri- 
can Bitumals  Company?  A.     Yes. 

Q.  You  also  attempted  to  interest  the  American 
Brake  Shoe  &  Foundry  in  Core-Min-Oil  ? 

A.     Yes. 

Q.     When  was  that? 

A.  I  think  that  was — that  might  have  been  be- 
tween the  time  the  American  Bitumals  Company 
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and  going  to  Shell,  it  might  be  that  we  talked  to  the 
American  Brake  Shoe  Company. 

O.     Was  that  definitely  before  you  ^Yent  to  Shell  % 

A.  Yes,  because  we  didn't  go  to  anybody  after 
we  went  to  the  Shell  Oil  Company. 

Mr.  Aurich:  Q.  Who  did  most  of  the  talking 
or  observing  the  actual  operation  of  your  Core-Min- 
Oil  at  the  foimdry  on  behalf  of  the  American  Brake 
Shoe  Foundry? 

A.  I  don't  think  we  ever  took  it  to  the  foun- 
dry. [853] 

Q.  Did  you  ever  get  to  the  point  where  you  were 
actually  talking  about  a  contract  with  them? 

A.     Yes.    They  asked  for  a  contract. 

Q.     Did  you  submit  one? 

A.     No,  we  never  did. 

Q.     Why? 

A.  Well,  we  thought  they  weren't  big  enough  to 
sell  it  all  over  the  country. 

Q.  You  had  then  definitely  decided  not  to  do 
business  vn\h  the  American  Brake  Shoe  &  Foundry 
prior  to  going  to  Shell  ? 

A.  Yes.  We  did  not  realize  they  were  such  a 
large  company.  We  thought  they  were  a  small  com- 
pany, and  we  wanted  to  get  a  big  output  for  this 
thing. 

Q.  My  point  is,  before  you  went  to  Shell  in  De- 
cember, 1937,  you  had  definitely  decided  not  to  do 
business  with  the  American  Brake  Shoe  &  Foundry 
Company,  large  or  small  ? 
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A.     Yes,  that's  right. 

Q.  How  about  General  Petroleum,  when  did  you 
go  there? 

A.  I  can't  give  you  the  date  of  that,  but  it  seems 
to  me  it  was  sometime  during  the  time  we  were 
negotiating  with  the  Standard  Oil  Company — what 
I  am  trying  to  re^^all,  the  head  chemist  came  from 
Los  Angeles  that  used  to  be  in  the  Union  Oil  Com- 
pany, with  Mr.  Austin,  he  came  up,  and  Mr.  Austin 
was  anxious  to  have  us  deal  with  the  General 
Petroleum  Company. 

Q.    Who  is  Mr.  Austin  1 

A.  He  is  an  engineer  that  was  in  Mr.  Peck's 
office  part  of  the  time. 

Q.     What  sort  of  an  engineer? 

A.     Well,  he  is  an  electrical  engineer. 

Q.    What  are  his  initials,  please? 

A.     P.  S.  Austin. 

Q.     Is  he  still  alive  ? 

A.     Yes ;  he  lives  in  Berkeley. 

Q.  I  suppose  he  was  acting  at  times  as  a  tech- 
nician for  Mr.  Peck  in  some  of  his  litigation? 

A.  No.  He  was  trying  to  help  sell  Mr.  Watson  *^s 
patented  solution  that  he  had  there.  [854] 

Q.  Did  you  negotiate  with  General  Petroleum 
up  to  a  point  where  a  contract  was  talked  about? 

A.  No.  This  chemist  said  the  General  Petrol- 
eum of  New  York  said  they  were  going  to  develop 
a  core  oil  of  their  own. 

Q.     It  was  prior  to  your  negotiations  with  Shell  ? 
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A.     Yes,  that's  right. 

Q.     How  about  the  Union  Oil  Company? 

A.  Well,  the  Union  Oil  Company,  we  started 
with  the  Shell  and  the  same  time  we  started  with — 
then,  about  that  time,  we  decided  we  would  deal  with 
no  more  than  one  person  at  a  time,  and  we  never 
negotiated  any  with  the  Union  Oil  Company. 

Q.  You  never  talked  about  contract,  or  talked  on 
the  question  of  a  contract  with  Union  %  A.    No. 

Q.  In  the  contract  with  Shell,  which  is  here  in 
evidence,  there  are  three  patent  applications  men- 
tioned which  have  the  following  serial  numbers: 
165,765;  179,150;  184,237;  two  of  those  applications, 
at  least,  have  issued  into  patents. 

A.     That's  right. 

Q.  Those  two  being  patents  No.  2,193,346,  which 
is  the  patent  that  issued  on  serial  application  No. 
179,150  to  you,  and  the  other  one  is  patent  No. 
2,204,913,  which  issued  on  your  application  No. 
165,765;  is  that  right?  A.     That's  right. 

Q.  Has  any  patent  issued  to  you  or  your  assigns 
on  the  third  application  mentioned  in  the  contract 
on  application  Serial  No.  184,237?  A.     No. 

Q.  Can  you  give  me  the  exact  time  when  you 
first  disclosed  to  Shell  your  exact  formula  for  mak- 
ing Core-Min-Oil  ? 

A.     Yes.    It  was  the  day  the  contract  was  signed. 

Q.  The  contract  is  dated  April  8,  1938.  Is  that 
the  date  the  contract  was  signed?  A.     Yes. 
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Q.  Was  this  disclosure  made  by  you  to  Shell 
before  or  after  the  [855]  contract  was  signed  % 

A.  After  the  contract  was  signed.  We  refused 
to  give  it  until  the  contract  was  signed. 

Q.     To  whom  did  you  make  such  disclosure? 

A.  To  Mr.  Gratama,  Mr.  Zublin,  Mr.  McSwain, 
Mr.  Waller,  Mr.  Spotswood.  There  was  another 
chemist  up  there,  a  tall  boy  up  at  Martinez. 

Q.  Were  all  of  these  gentlemen  present  at  the 
time  you  made  youy  first  disclosure  ? 

A.  No,  I  won't  say — I  don't  think  Mr.  Zublin 
was  up  there,  Mr.  Gratama.  I  think  I  told  them 
here  in  the  Shell  Building,  and  then  we  went  to 
Martinez  either  that  afternoon  or  the  next  after- 
noon and  we  made  the  solution  up  in  their  plant 
up  there. 

Q.  Let's  go  back  to  see  if  we  can  reconstruct 
the  scene,  at  least  for  my  benefit.  Where  was  the 
contract  signed? 

A.  Signed  in  Mr.  Peck's  office,  James  F.  Peck's 
office. 

Q.     Who  was  present? 

A.  Mr.  James  F.  Pecck,  Lydell  Peck,  Mr.  Mc- 
Swain, Mr.  Gratama,  and  myself,  I  think,  was  all. 
That  is  when  we  signed  it. 

Q.  Prior  to  your  signing  of  the  contract  had  the 
contract  been  signed  by  any  official  or  representative 
of  the  Shell  Company? 

A.  I  think  Mr.  Guepin  had  signed  it  first,  and 
then  I  think  Mr.  Bradley,  the  Secretary.    Mr.  Peck 
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insisted  that  that  resolution  be  attached  to  it,  to  the 
signatures. 

Q.  What  I  am  driving  at,  when  Mr.  Mc  Swain 
and  Mr.  Gratama  were  at  Mr.  James  F.  Peck's  of- 
fice with  you,  Mr.  James  F.  Peck,  and  Mr.  Lydell 
Peck,  and  when  they  presented  the  contract  to  you, 
had  it  therefore  been  signed  by  Mr.  Guepin  and  Mr. 
Bradley? 

A.  As  I  recall  it  had  been,  but  that  is  not  posi- 
tive. 

Q.     Then  you  and  Mr.  Peck  signed  % 

A.     Yes. 

Q.  Mr.  James  F.  Peck  also  signed  some  sort  of 
a  release? 

A.  Yes,  because  I  know  when  we  signed  it  Gra- 
tama said,  "Now,  we  will  [856]  hear  what  this 
mystery  is,"  and  we  would  not  have  told  him  after 
we  signed  it  if  the  other  names  hadn't  been  on  there, 
so  I  am  safe  in  saying  they  signed  it  first. 

Mr.  Hackley:  Note  on  the  record  that  Mr. 
Gratama 's  signature  appears  as  witness  to  Peck's 
signature  on  the  contract. 

Mr.  Aurich:     I  don't  know  if  that  is  a  fact. 

Mr.  Hadley :  It  might  be  convenient  to  the  Court 
in  reading  the  record. 

Mr.  Aurich:     Yes. 

Q.  So  immediately  following  that  contract  did 
you  disclose  to  Mr.  Gratama  and  Mr.  McSwain  the 
exact  formula  of  your  Core-Min-Oil  ?  A.     Yes. 

Q.     Was  that  disclosure  orally  or  in  writing? 
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A.  I  wouldn't  recall  whether  it  was  or  not, 
whether  I  gave  it  to  them  orally  and  then  wrote  it 
down,  or  whether  I  gave  it  to  them  in  writing;  I 
wouldn't  recall. 

Q.  Will  you  now  give  me  the  exact  formula  of 
your  Core-Min-Oil  that  you  gave  Mr.  McSwain  and 
Mr.  Gratama  at  this  meeting  in  Mr.  James  F. 
Peck's  office  on  April  8,  1938? 

A.  One  gallon  of  water  at  about  100  degrees 
Fahrenheit,  one  ounce  of  aluminum  sulfate,  one 
ounce  of  sodium  fluosilicate,  and  two  gallons  of 
sodium  silicate  40  Baume. 

Q.     How  about  the  asphalt  emulsion? 

A.  And  that  was  mixed  in  the  proportion  of  5  to. 
8;  8  parts  of  what  I  just  described  to  5  parts  of 
asphalt  emulsion. 

Q.  Then  if  I  understand  your  testimony,  you 
later  went  Martinez? 

A.     Went  to  Martinez. 

Q.     That  same  day? 

A.  I  can't  recall  whether  it  was  that  same  day, 
but  it  seems  to  me  we  didn't  go  there  immediately; 
whether  we  went  the  following  day [857] 

Q.  At  Martinez  who  was  present  at  that  meet- 
ing? 

A.  Mr.  Spotswood,  I  believe  a  Mr.  Snyder,  and 
there  is  a  chemist,  a  tall  fellow  that  I  can't  re- 
call his  name. 

Q.     Was  Mr.  Zublin  present? 
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A.  I  don't  recall  whether  Zublin  went  up 
with  us  that  day  or  not. 

Q.     Was  Mr.  Waller  present? 

A.  Waller  was  present,  and  Mc Swain  was  pres- 
ent. 

Q.     Gratama  present? 

A.     No,  I  don't  think  Gratama  went  up  that  day. 

Q.  Prior  to  the  time  of  this  disclosure  to  Shell 
of  the  formula  of  your  core  oil,  which  was  on  April 
8,  1938,  following  the  signing  of  the  contract,  what 
had  you  told  Shell  was  contained  in  your  Core-Min- 
Oil? 

A.  I  possibly  told  them  it  was  a  sodium  silicate 
solution;  I  didn't  tell  him  what  was  in  it.  That  was 
why  it  was — I  know  at  one  time  I  submitted  a 
sample  to  them  that  had  a  red  oil  in  it  for  another 
purpose — Yates  is  the  tall  fellow's  name,  if  you 
want  to  have  it — the  red  oil  was  used  for  another 
purpose,  and  Mr.  Yates  told  me  he  tried  to  analyze 
it  and  was  not  successful. 

Q.  What  I  am  trying  to  drive  at  is,  what  did 
you  tell  Shell  was  contained  in  your  Core-Min-Oil 
prior  to  the  time  of  the  disclosure  that  was  made 
to  them  on  April  8,  1938,  after  the  signing  of  the 
contract  ? 

A.     I  told  them  it  was  a  secret  formula. 

Q.  You  undoubtedly  told  them  it  contained 
sodium  silicate  ?  A.     No  doubt  but  what  I  did. 

Q.    Do  you  recall  when  you  told  them  that  your 
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Core-Min-Oil  was  a  secret  formula  containing  so- 
dium silicate? 

A.  I  always  told  them  that.  I  can't  recall  the 
date  I  told  them  first,  but  I  explained  to  Mr.  Mc- 
Swain  that  it  was. 

Q.  Why  did  you  wait  until  April  8,  1938,  after 
the  signing  of  [858]  the  contract,  before  disclosing 
the  composition  of  your  Core-Min-Oil  to  Shell? 

A.  Because  we  didn't  want  anybody  to  know 
what  we  used  until  we  had  made  a  contract  with 
them,  for  fear  of  infringement. 

Q.  As  a  matter  of  fact,  your  so-called  Ruddle 
Solution  was  not  a  secret  formula,  at  all,  was  it? 

A.  Well,  it  is  a  little  bit  hard  to  put  together; 
at  least,  I  found  it  hard  to  put  together. 

Q.  That  is  the  best  answer  you  can  give  to  that 
question?  A.     Yes,  that's  right. 

Q.  Did  you  consider  that  the  disclosure  of  the 
Core-Min-Oil  in  the  percentages  which  you  dis- 
closed to  Shell  on  April  8,  1938  constituted  the  op- 
timum percentage  for  making  the  most  satisfactory 
Core-Min-Oil?  A.     Yes. 

Q.     For  all  sizes  of  cores? 

A.  No.  As  I  explained  this  morning,  for  a  dif- 
ferent amount  of  sand  and  water — if  you  want  to 
make  the  best  core  that  we  could  make  for  hard 
castings  to  be  made  I  would  say  that  was  the  best 
formula  that  we  were  able  to  get  together. 

Q.  Well,  what  did  you  tell  Mr.  Gratama  and 
Mr.  McSwain  at  Mr.  James  F.  Peck's  office;  did 
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you  say  "Here  is  my  formula,  it  is  good  for  some 
cores  but  not  good  for  others." 

A.     I  said  "This  is  the  best  we  can  do." 

Q.  When  did  you  first  disclose  to  Shell  the  ratio 
of  Core-Min-Oil  to  sand  that  should  be  used? 

A.  Well,  I  think  that  was  probably  prior  to 
the  signing  of  the  contract. 

Q.     Have  you  any  idea  of  when  that  was? 

A.  Well,  I  suppose  when  we  [859]  went  to 
Macauley's  Foundry,  why,  we  mixed  the  sand  with 
the  solution  and  no  doubt  Mr.  Waller  took  down 
all  proportions.  He  was  pretty  good  at  that. 

Q.     Can  you  describe  Mr.  Waller  for  me? 

A.  Yes.  He  is  a  tall  fellow,  about  6  feet  tall;  he 
is  hard  of  hearing,  and  he  wears  a  little  electric 
vibrator. 

Q.  What  did  you  tell  him  about  the  ratio  of 
Core-Min-Oil  to  sand  that  should  be  used? 

A.     As  I  recall,  I  gave  him  no  proportions. 

Q.  You  didn't  mention  any  proportion  of  Core- 
Min-Oil  to  sand?  I  am  not  speaking  of  the  ingre- 
dients making  up  Core-Min-Oil.  I  am  speaking  of 
the  proportions  of  Core-Min-Oil  to  sand,  how  much 
Core-Min-Oil  did  you  use  to  sand? 

A.  Well,  we  used  about  1750  cubic  centimeters 
of  sand,  and  about  80  cubic  centimeters  of  solution, 
and  50  cubic  centimeters  of  asphalt  emulsion. 

Q.  Do  you  recall  who  was  present  when  you 
made  that  disclosure? 


vs.  Shell  Oil  Co.,  Inc.,  et.  al.  1269 

Defendants'  Exhibit  DDD — (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 

A.  Well,  I  think  I  made  it  to  everybody  that  I 
have  mentioned. 

Q.     You  mentioned  it  to  Mr.  Waller? 

A.     Mr.  McSwain,  and  Mr.  Spotswood. 

Q.     I  am  speaking  of  the  first  occasion. 

A.     Well,  Mr.  Spotswood  was  there  the  first  time. 

Q.     At  Macauley's?  A.     Yes. 

Q.     You  are  quite  positive  of  that? 

A.  Well,  if  he  didn't  get  there  the  first  day  he 
was  there  the  second  day. 

Q.  But  I  am  talking  about  the  first  visit  to 
Macauley's  at  the  time  you  first  disclosed  the  ratio, 
the  percentage  of  Core-Min-Oil  to  sand  that  should 
be  used,  and  we  have  here  Mr.  AValler,  Mr.  Mc- 
Swain, and  you  also  mentioned  Mr.  Spotswood,  and 
my  question  now  is  are  you  positive  about  Mr. 
Spotswood  ? 

A.  No,  I  am  not.  My  best  recollection  is  he  was 
there. 

Q.  Did  you  know  anything  about  Mr.  Waller's 
background,  his  [860]  previous  experience  in  foun- 
dry matters  before  you  went  over  to  Macauley? 

A.     Only  what  he  told  me. 

Q.     What  did  he  tell  you? 

A.     That  he  had  none. 

Q.  Did  he  tell  you  whether  he  had  ever  been  in 
a  foundry  before  in  his  life? 

A.  No.  I  understood  him  to  say  he  never  had 
been. 
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Mr.  Hackley:  This  Mr.  Waller  is  a  Shell  Oil 
employee  ? 

A.  Yes.  He  was  an  engineer,  assistant  at  the 
time,  I  understood,  to  Mr.  McSwain. 

Mr.  Aurich:  Q.  Did  you  consider  that  the  pro- 
portion of  Core-Min-Oil  to  sand  that  you  have  just 
mentioned  and  that  you  disclosed  to  Mr.  Waller  and 
Mr.  McSwain  over  at  Macauley's  to  be  the  optimum 
percentage  to  be  used  in  making  cores  with  your 
Core-Min-Oil  ? 

A.     Yes,  I  would  say  that. 

Q.     For  all  sizes  of  cores'? 

A.  Yes,  I  would  say  they  would  work  in  all 
sizes. 

Mr.  Aurich:  Q.  I  call  your  attention  to  your 
patent  No.  2,193,346,  which  is  one  of  the  patents 
that  issued  in  one  of  the  applications  referred  to 
in  the  contract;  I  want  to  direct  your  attention  to 
the  formula  for  making  core  oil  which  appears  in 
column  1  of  the  first  page.  I  read: 

'^2  gallons  water;  1-10  ounces  aluminum  sulfate; 
1-10  ounces  alkali  fluosilicate,  and  1-10  gallons  of 
an  aikali  metal  [861]  silicate." 

What  was  the  1-10  ounces  of  aluminum  sulfate? 

A.     I  understand  that  it  varies  from  1  to  10. 

Q.  In  other  words,  you  can  use  any  variation 
between  1  to  10? 

A.  Well,  I  wouldn't  say  you  could  use — that  was 
gotten  out  by  a  patent  attorney.  I  wouldn't  know 
his  reasons  for  it. 
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Q.  You  don't  know,  then,  what  *'1-10  ounces  of 
aluminum  sulfate"  in  your  patent  means? 

A.  No.  I  wouldn't  know  how  to  explain  that. 
That  was  gotten  out  by  a  patent  attorney. 

Mr.  Hackley :  I  might  add,  Mr.  Aurich,  that  this 
case  is  not  based  on  any  patent  infringement,  and 
that  that  application  was  prosecuted  by  your 
client's  Patent  Department. 

Mr.  Aurich:  Well,  we  will  go  into  that  a  little 
bit  more,  then. 

Q.  Do  you  know  who  prepared  the  original  pat- 
ent application? 

A.  Yes.  That  was  Mr.  Roemer,  in  Townsend  & 
Hackley 's  office. 

Q.  Did  you  sign  this  application  for  patent 
when  it  was  prepared?  A.     Yes. 

Q.     Did  you  read  it  over?  A.     Yes. 

Q.  Did  you  understand  what  it  meant  at  that 
time?  A.     I  think  so. 

Q.     Will  you  tell  me  now  what  it  means? 

A.     Well,  I  imderstand  that  is  a  variation. 

Q.  I  don't  know  what  you  mean  by  "variation." 
Does  that  mean  you  can  use  two  gallons  of  water 
and  1-10  ounces  of  aluminum  sulfate,  or  does  it 
mean  you  can  use  2  gallons  of  water  and  1  or  10 
ounces  of  ahiminum? 

A.  No.  It  is  somewhere  between  1  to  10,  as  I 
understand  it.  The  least  you  can  use  is  an  ounce, 
and  the  most  you  can  use  would  be  10  ounces.  As  I 
understand  it,  that  is  what  it  means. 
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Q.  The  dash,  in  other  words,  indicates  that 
rather  than  an  alter-  [862]  nate,  then,  if  you  used 
more  than  1  and  less  than  10  would  you  have  to 
increase  the  percentage  of  any  of  the  other  ingre- 
dients, such  as  water,  for  example? 

Mr.  Hackley:  I  object  to  the  interrogation  of 
the  witness  on  that  until  the  patent  has  been  offered 
in  evidence,  here.  It  is  not  a  part  of  the  record  in 
this  case. 

A.     Yes,  I  understand  you  would. 

Q.  What  is  the  result  of  the  formula  in  column 
1,  page  1  of  your  patent  2,193,346;  is  that  what  we 
have  been  designating  as  Ruddle  Solution? 

A.     Yes. 

Mr.  Aurich:  Q.  Do  you  consider  the  percent- 
age given  in  your  patent  at  the  place  I  have  re- 
ferred to  to  be  the  optimum  percentage  of  upper 
and  lower  limits  of  the  making  of  that  solution? 

A.     Yes. 

Q.  How  much  water  would  you  add  to  the  solu- 
tion if  you  added  10  ounces  of  aluminum  sulfate 
and  left  the  remaining  proportions? 

A.  One  ounce — such  as  one  ounce  of  alkali  fluo- 
silicate  ? 

Q.     To  one  gallon  of  alkali  metal  silicate. 

A.     I  wouldn't  be  able  to  tell  you  that. 

Q.  That  alkali  metal  silicate  is  sodium  silicate, 
is  that  right?  A.     Yes,  that's  right. 

Q.     Does   the   1-10   ounces   of   alkali   fluosilicate 
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mean  the  same,  in  your  opinion,  as  the  1-10  ounces 
of  aluminum  sulfate?  A.     Yes. 

Q.     That  is,  it  is  an  upper  and  lower  limit? 

A.     Yes. 

Q.  You  would  not  know  if  you  varied  the  jn-o- 
portion  of  any  of  them  [863]  whether  you  would 
for  the  rest  of  them? 

A.     No,  not  without  trying  them. 

Q.  How  would  the  percentages  of  the  formula 
for  making  your  solution  which  appears  at  th^ 
place  I  have  designated  in  your  patent  compare 
with  the  percentages  of  your  solution  that  you  dis- 
closed to  Shell  on  April  8,  1938? 

A.  So  far  as  I  know  it  is  about  the  same,  only 
I  picked  out  just  what  I  had  been  doing. 

Q.  You  say  ''it  is  about  the  same."  Is  that  not 
an  exact  formula  within  an  upper  and  lower  limit? 

A.     That  is  what  I  understood. 

Q.  What  limit  did  you  use  when  you  disclosed 
your  formula  to  Shell,  the  upper,  or  the  lower,  or 
along  in  between? 

A.  I  don't  know.  I  would  have  to  study  it  to 
tell  you,  but  it  was  in  between;  I  would  say  it  was 
in  between,  because  I  used  one  gallon  to  one  ounce, 
and  one  ounce  and  two  gallons. 

Q.  In  other  words,  you  used  two  gallons  of 
water  in  your  disclosure  to  Shell? 

A.  One  gallon  of  water  and  two  gallons  of  so- 
dium silicate. 

Q.     An  ounce  of  aluminum  sulfate? 
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A.     Yes. 

Q.     And  one  ounce  of  alkali  fluosilicate  ? 
A.     Yes. 

Q.  Let's  look  at  the  formula  appearing  on  the 
first  column  of  page  2,  which  reads: 

"1750  c.c.  dry  sand;  125  c.c.  of  a  solution  of 
approximately : 
2  gallons  water, 
1-10  ounces  aluminum  sulfate, 
1-10  ounces  alkali  fluosilicate,  and 
1-10  gallons  of  an  alkali  metal  silicate 
40  c.c.  of  an  asphalt  emulsion; 
65  cc.  of  water." 

Will  you  look  at  that,  please? 

I  take  it  that  where  we  find  1-10  appearing  in 
that  formula  it  means  the  same  as  it  did  in  the 
formula  in  column  1,  page  1*?  [864] 

A.     That's  right. 

Q.  And  the  one  is  a  lower  limit,  and  ten  is  an 
upper  limit*?  A.     Yes. 

Q.  What  is  the  formula  that  appears  in  the  first 
column  of  page  2  of  that  patent,  is  that  your  Core- 
Min-Oil  ?  A.     Yes,  I  would  say  so. 

Q.  Are  you  able  to  tell  me  how  the  percentages 
of  the  various  ingredients  in  the  formula  appear- 
ing in  column  1  of  page  2  of  your  patent  No. 
2,193,346  compare  with  the  percentages  of  your 
formula  that  you  disclosed  to  Shell  on  April  8, 
1938?  A.     No,  I  wouldn't  be  able  to  tell  you. 
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Mr.  Hackley:  I  submit  the  patent  speaks  for 
itself.  The  calculation  can  be  made. 

Mr.  Aurich:  Q.  Taking  this  formula  appear- 
ing on  page  2,  the  first  column,  and  we  will  take  70 
cubic  centimeters  of  dry  sand,  40  cubic  centimeters 
an  asphalt  solution,  65  cubic  centimeters  of  water; 
what  would  be  the  best  variation  in  the  remaining 
ingredients  to  get  the  optimum  and  best  Core-Min- 
Oil? 

A.     You  want  me  to  figure  that  out  for  you? 

Q.  Do  you  have  to  figure  it  out,  or  can  you  tell 
me  without  figuring? 

A.     No,  I  would  have  to  figure  it  out. 

Q.  How  much  of  a  task  is  it  for  you  to  figure 
that  out? 

A.     Well,  it  is  a  matter  of  proportions. 

Q.  Well,  if  it  will  take  you  slYlj  length  of  time 
we  will  let  it  go. 

Mr.  Aurich:  I  will  now  ask  to  have  marked  for 
identification  Patent  No.  2,193,346,  issued  to  Allan 
B.  Ruddle,  dated  March  12,  1940,  as  Defendants' 
Exhibit  S  For  Identification. 

(The  patent  was  marked  "Defendants'  Ex- 
hibit S  For  Identification.") 

Mr.  Aurich:  Q.  I  want  to  go  back  for  a  mo- 
ment to  the  dis-  [865]  closure  that  you  made  to 
Shell  on  April  8,  1938,  after  the  sij2;'ning  of  the  con- 
tract when  you  disclosed  the  formula  to  Mr.  Grn- 
tama  and  Mr.  McSwain  in  Mr.  James  F.  Peck's 
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office.  Did  you  tell  them  how  the  various  ingredients 
were  to  be  mixed  together? 

A.     Yes,  I  think  I  did. 

Q.  What  did  you  tell  them  in  that  respect ;  first, 
as  to  how  you  made  your  solution. 

A.  I  don't  recall  whether  I  told  them  how  we 
mixed  them,  but  I  think  we  decided  to  go  to  a 
foundry  and  actually  do  it;  I  think  that  is  what 
was  done. 

Q.  Did  you  ever  tell  them  exactly  how  you 
mixed  your  formula? 

A.     Mr.  Gratama  and  Mr.  Zublin? 

Q.     Anybody  connected  with  Shell. 

A.     Yes. 

Q.     When  was  the  first  time? 

A.  I  think  I  told  Mr.  Zublin  and  Mr.  Gratama 
and  Mr.  McSwain  either  that  afternoon  or  the  next 
afternoon. 

Q.     What  did  you  tell  them? 

A.  I  told  them  to  take  one  gallon  of  water  and 
in  it  put  one  ounce  of  aluminum  sulfate,  one  ounce 
of  sodium  fluosilicate,  and  two  gallons  of  sodium 
silicate. 

Q.     I  don't  want  to  confuse  you. 

A.     Yes.  Read  that,  i)lease. 
(Answer  read.) 

Mr.  Aurich:     Q.     Then  what  were  they  to  do? 

A.  That  was  to  be  mixed  with  8  parts  of,  that 
that  I  just  gave  you,  with  5  parts  of  asphalt  emul- 
sion. 
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Q.  I  don't  want  to  interrupt  you,  but  you  are 
getting  ahead  of  nie.  Did  you  tell  them  how  they 
had  to  mix  that  solution  in  it? 

A.     Oh,  yes,  I  did. 

Q.     What  did  you  tell  them  about  that? 

A.  I  told  them  they  must  have  the  water  not 
more  than  100  degrees  Fahrenheit,  and  that  the 
almninum  sulfate  was  to  be  stirred  into  the  water 
thoroughly,  then  add  sodium  fluosilicate.  Those  two 
would  be  [866]  stirred  thoroughly  together  and  then 
slowly  add  the  sodium  silicate. 

Q.  How  long  was  it  to  be  stirred,  if  it  was  to 
be  stirred  after  the  addition  of  the  sodium  silicate  ? 

A.  It  should  be  stirred  until  it  is  thoroughly 
mixed;  that  takes  four  or  five  minutes,  possibly, 
depending  on  what  you  have  to  stir  it  with. 

Q.  Of  course,  prior  to  this  disclosure  the  Shell 
Company  had  observed  you  making  cores  with  your 
solution  ? 

A.  Yes.  They  had  never  seen  me  make  the  solu- 
tion up. 

Q.     They  had  seen  you  make  the  cores  with  it  ? 

A.     Yes. 

Q.  They  had  observed  the  fact  that  you  first 
poured  your  solution  over  the  sand  and  mixed  it 
with  the  sand,  and  then  subsequently  added  the 
asphalt  emulsion? 

A.     Yes,  that's  right;  that's  the  way  1  made  it. 

Q.     You  have  mentioned  Mr.  McSwain. 

A.     Yes. 
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Q.     You  liave  known  hini  for  many,  many  years? 
A.     I  went  to  school  with  Mr.  McSwain  in  Mer- 
ced. 

Q.  And  up  to  the  start  of  this  controversy  you 
were  very  good  personal  friends? 

A.  Mr.  McSwain  worked  for  my  father-in-law, 
who  was  a  Civil  Engineer  for  the  Crocker- Huffman 
Land  &  Water  Company,  in  Merced,  for  many 
years ;  in  fact,  he  taught  McSwain  civil  engineering. 

Q.  That  might  be  an  answer  to  my  question,  but 
I  am  not  quite  sure  of  it.  For  years,  and  up,  at 
least,  to  the  start  of  this  controversy  between  you 
and  Shell,  you  and  Mr.  McSwain  were  very  close 
personal  friends? 

A.     We  were;  I  always  thought  so. 

Q.  And  the  friendship  went  back  to  high  school 
days  ? 

A.     Yes,  went  back  to  high  school  days. 

Q.  He  is  the  Manager  of  the  Asphalt  Sales  De- 
partment of  Shell?  [867] 

A.     Yes,  that  is  what  I  understand. 

Q.  He  is  the  man  you  went  to  see  in  December, 
1937,  or  early  1938,  about  your 

A.     Yes,  he  is  the  one  I  talked  to  first. 

Q.     In  connection  with  your  Core-Min-Oil  ? 

A.     Yes. 

Q.  Who  was  present  when  this  meeting  occurred 
with  McSwain? 

A.  I  was  with  him  alone.  I  think  I  met  him  on 
Market  street,  as  I  recall. 
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Q.     Is  that  where  you  had  your  conversation 

A.     I  first  told  him  about  this,  yes. 

Q.  Please  let  me  finish  my  question.  We  will 
have  a  rather  bad  looking  record  if  you  don't. 

A.     I  am  sorry. 

Q.  In  other  words,  your  first  conversation  with 
Mr.  McSwain  regarding  your  Core-Min-Oil  was 
when  you  met  him  on  Market  street? 

A.  Yes,  as  I  recall,  that  was  the  first  time  I  had 
mentioned  it  to  the  Shell  Oil  Company,  or  to  Mr. 
McSwain. 

Q.     What  did  you  tell  him  at  that  time? 

A.  I  told  him  that  I  had  discovered  a  method 
of  making  core  oils  for  foundry  work  that  involved 
the  use  of  asphalt. 

Q.  Go  right  ahead,  I  would  like  to  have  the  en- 
tire conversation  as  clearly  as  you  recall  it.  You, 
incidentally,  might  give  me  everything  that  Mr. 
McSwain  said.  I  understand  this  is  still  at  the 
meeting  on  Market  street. 

A.  Yes,  that  was  the  first  time  I  met  Mr.  Mc- 
Swain where  I  talked  to  him  about  the  core  oil. 

Mr.  Hackley:     Q.     Was  anybody  else  present? 

Mr.  Aurich:     He  said  no. 

The  Witness:     No;  I  met  him  on  Market  street. 

Q.  Is  this  the  meeting  that  has  also  been  re- 
ferred to  as  the  start  of  the  negotiations,  or  was 
that  a  subsequent  meeting  at  his  office? 

A.  As  I  recall  it,  that  is  the  first  time  I  men- 
tioned core  oil  to  Floyd  McSwain,  and  he  made  the 
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remark  that  Shell  was  [868]  always  looking  for  an 
output  for  one  of  its  products,  and  so  I  told  him 
we  had  negotiated  with  the  American  Bitumals 
Company,  and  he  wanted  to  know  who  it  was  I  was 
dealing  with  there;  I  told  him.  I  don't  recall  the 
man's  name  now;  he  knew  him,  he  at  one  time 
worked  for  him.  I  said,  "They  want  to  give  us  a 
contract  but  they  don't  want  to  guarantee  to  take 
much  of  it,"  and  he  said,  "Well,  if  it  has  merit, 
why,"  he  said,  "we  will  look  into  it,  and  if  it  has 
merit,  why,"  he  said,  "we  will  be  able  to  handle  it." 
He  asked  me  to  come  to  his  office  and  talk  to  him. 
He  made  the  appointment,  and  I  went  to  his  office. 

Q.  Is  that  the  end  of  the  first  meeting  on  Mar- 
ket street? 

A.  As  I  recall,  that  was  about  the  sum  and  sub- 
stance of  the  first  meeting  that  I  had  with  him. 

Q.  You  didn't  tell  him  at  that  time  any  of  the 
so-called  advantages  that  you  claimed  for  your 
Core-Min-Oil,  did  you? 

A.  I  don't  think  I  did.  I  think  I  only  told  him 
it  involved  the  use  of  asphalt. 

Q.  Now,  after  that  date  when  did  you  next  see 
Mr.  Mc Swain? 

A.  I  don't  recall.  I  haven't  any  records  to  show 
the  date  when  it  was,  but  within  the  next  day  or  two 
I  went  to  his  office,  and  I  think  Mr.  Waller  was 
there  with  him,  and  I  am  not  sure  whether  Mr. 
Harsh  was,  too.  Mr.  Waller  was  there,  I  do  recall. 
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Q.  Waller  was  present,  and  Harscli  might  have 
been? 

A.  Yes;  I  told  Mr.  McSwain  that  we  had  been 
doing  some  work  over  at  the  Macauley  Foundry, 
so  he  suggested  that  we  get  into  the  machine  and 
ride  over  there  and  see  it;  so  we  did.  I  don't  recall, 
my  best  recollection  is  that  Mr.  Spotswood  came 
from  Martinez  and  met  us  there. 

Q.  Let's  first  confine  ourselves  to  this  first  con- 
versation at  Mr.  McSwain 's  office.  Did  you  at  that 
time  tell  Mr.  McSwain  of  [869]  what  your  Core- 
Min-Oil  was  composed? 

A.     I  don't  recall,  but  I  am  sure  I  didn't. 

Q.     You  have  no  definite  recollection  on  that? 

A.     No,  I  have  no  definite  recollection. 

Q.     Other  than  it  contained  asphalt? 

A.     Yes,  that  it  contained  asphalt. 

Q.  Did  you  tell  him  how  it  was  to  be  marketed 
and  sold? 

A.  No,  I  told  him  we  were  looking  for  some- 
body to  have  market  it  and  sell  it  for  us. 

Q.  Was  Mr.  McSwain  interested  in  undertaking 
the  marketing  and  selling  of  this  Core-Min-Oil? 

A.  He  was  extremely  interested  in  seeing  it 
there. 

Q.     What  did  Mr.  Waller  have  to  say? 

A.  I  don't  think  Mr.  Waller  had  much  to  say 
there. 

Q.     Do  you  recall  anything  he  said? 

A.     Not  at  that  time,  I  don't. 
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Q.  Were  you  talking  loud  enough  so  that  Mr. 
Waller  could  hear  you  ? 

A.  Oh,  yes,  I  am  sure  he  could  hear  us;  this 
electrical  contrivance,  I  am  sure  he  could  hear  any- 
thing I  had  to  say. 

Q.  If  Mr.  Harsch  was  present,  do  you  recall 
anything  he  said? 

A.  No,  I  don't  recall  anything  that  was  said  at 
that  time,  other  than  we  met  over  there,  and  we 
went  over  to  Macauley's;  that  is  about  all  I  re- 
member. 

Q.     That  same  afternoon? 

A.     I  think  that  same  afternoon. 

Q.  I  neglected  to  ask  you  what  time  of  day  was 
this  meeting  on  Market  street. 

A.  I  can't  recall  that.  I  remember  coming  from 
Oakland  and  walking  up  Market  street.  I  overtook 
Mc Swain,  or  he  overtook  me,  I  guess  it  is  more 
likely  he  overtook  me,  and  we  walked  up  Market 
street  together. 

Q.     Was  it  forenoon  or  afternoon? 

A.  I  would  say  in  the  forenoon,  but  I  am  not 
positive.  [870] 

Q.  That  would  be  the  lower  part  of  Market 
street  ?  A.     Yes. 

Q.  McSwain  was  apparently  on  his  way  to  his 
office?  A.     I  should  think  so,  yes. 

Q.  You  met  him  again  by  appointment  at  his 
office,  and,  according  to  your  recollection,  that  same 
afternoon  went  over  to  Macauley's? 
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A.     Yes,  Macauley's  Foundry. 

Q.     What  time  was  the  meeting? 

A.  It  is  possible  that  we  didn't  go  to  Macauley's 
Foundry  that  afternoon,  but  the  next  morning, 
and  we  went  over  there  because  he  wanted  Mr. 
Spotswood  to  be  present,  and  I  remember  we  had  a 
little  trouble  directing  Spotswood  to  it. 

Q.  Did  he  tell  you  why  he  wanted  Spotswood 
present  ? 

A.  No,  he  didn't.  He  said  he  wanted  him  to  see 
it. 

Q.  Did  you  make  any  inquiry  as  to  why  he 
wanted  Spotswood  present? 

A.  He  said  Mr.  Spotswood  was  one  of  his  men 
in  the  Asphalt  Department. 

Q.  I  am  trying  to  get  the  entire  conversation  as 
near  as  you  can  now  recall  it,  Mr.  Ruddle. 

A.     Well,  it  has  been  three  years  ago. 

Q.     I  appreciate  that. 

A.  I  can't  hope  to  carry  all  conversations  in  my 
head  that  long. 

Q.  He  didn't  tell  you  any  reason,  then,  why  he 
wanted  Spotswood  present  other  than  he  worked 
for  him? 

A.  Well,  he  said  he  had  a  couple  of  men  tliat 
worked  for  him,  that  he  would  to  have  see  it. 

Q.  Then  either  that  afternoon  or  the  next  morn- 
ing you  went  over  to  Macauley's?  A.     Yes. 

Q.     How  did  you  go  over  to  Macauley's? 
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A.  I  went  over  with  Mr.  Mc Swain  and  Mr, 
Waller. 

Q.     Whose  car? 

A.     In  Mr.  McSwain's  car. 

Q.  Will  you  tell  me  just  what  transpired  at 
Macauley's  at  this  [871]  visit,  just  what  was  done 
by  everybody,  and  what  was  said  by  everybody,  as 
near  as  you  can  recall?  I  take  it,  without  my  re- 
peating all  the  time,  you  have  no  notes  of  any  of 
these  conA^ersations  ? 

A.  No,  I  didn't  keep  any  notes;  I  haven't  any 
notes  now,  anyway.  If  I  did  keep  them  they  are 
not  available,  I  can't  find  them.  Well,  when  we  ar- 
rived at  the  Macauley  Foundry  I  took  Mr.  Mc- 
Swain  and  Mr.  Wallter  and,  I  think,  Mr.  Spots- 
wood  back  through  the  Macauley  Foundry,  back 
to  where  their  head  core-maker,  Mr.  Otto  Gosh 
was,  he  was  the  core-maker  who  made  the  heads 
for  the  Hall-Scott  motors.  I  introduced  Mr.  Waller 
and  Mr.  McSwain  to  Otto  Gosh,  and  they  talked 
to  the  core-maker  for  quite  a  little  while. 

Q.     What  did  they  talk  about? 

A.  They  talked  about  the  process  that  I  had  in 
the  core  business  for  making  cores,  and  he  offered 
to  make  up  some  of  the  cores,  to  bake  them  for 
them,  and  then  he  said  he  would  have  them  poured 
that  afternoon  if  they  would  like  to  see  them.  T 
showed  them  the  way  I  mixed  up  the  stuff  that  he 
made  the  cores  of. 
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Q.  When  you  say  "mixed  up  the  stuff,"  what 
do  you  mean? 

A.  I  mean  I  mixed  the  core  material  into  the 
sand  so  he  could  make  cores  out  of  it. 

Q.     Did  you  have  some  solution  at  Macauley's? 

A.  Yes;  I  had  been  working  there  and  I  had  a 
supply  of  solution  over  there  in  cans,  and  mixed 
the  solution  and  the  asphalt  emulsion  with  the  sand. 

Q.  You  mixed  the  solution  and  the  asphalt  emul- 
sion and  the  sand  for  the  core-maker? 

A.  Yes.  After  I  made  it  he  made  several  things, 
I  don't  recall  exactly  what  the  different  cores  that 
he  made  were,  but  he  made  quite  a  few  of  them ;  I 
think  he  made  one  of  those  engine  heads  for  them, 
as  I  recall,  and  I  [872]  think  that  afternoon  they 
poured  the  casting  for  us  and  we  went  back  the 
next  day  and  looked  at  the  casting. 

Q.  Did  Mr.  Waller  or  Mr.  McSwain  make  any 
statement  at  all  while  they  were  there? 

A.  Yes,  they  were  very  liberal  in  their  praise 
for  what  they  had  seen. 

Q.  They  thought  they  were  seeing  an  excellent 
core  when  it  was  finished? 

A.     Yes,  that  is  what  they  said. 

Q.  Did  they  compare  it  with  other  cores  that 
they  had  seen  before? 

A.  Well,  they  did  with  Macauley's  cores.  I  don't 
know  what  they  had  seen  in  the  way  of  cores  before, 
but  they  were  there  and  they  talked  to  Mr.  Olson 
and  to  this  Otto  Gosh,  and  Otto  Gosh  explained  to 
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them  about  the  drying  time,  and  the  saving  of  oil 
in  their  furnace  fuel. 

Q.  Did  they  use  oil-burning  ovens  at  Macau- 
ley's?  A.     Yes,  they  have  gas,  I  think  it  is. 

Q.  Did  anybody  make  any  inquiry  as  to  why 
cores  were  made,  or  how  were  cores  made? 

A.  Yes,  I  am  sure;  they  were  there  for  hours 
talking  about  every  phase  of  the  core-making  busi- 
ness. 

Q.  Did  you  have  much  to  say  on  the  occasion  of 
that  visit?  A.     Yes,  I  did. 

Q.  Do  you  recall  some  of  the  statements  that 
you  made? 

A.     I  explained  to  them  what  it  was  all  about. 

Q.  Well,  instead  of  telling  me  you  explained  to 
them  what  it  was  all  about,  I  would  like  to  have 
you  tell  me  at  least  in  substance  what  3^ou  told 
them. 

A.  Well,  I  told  them,  I  took  some  of  the  sand 
and  demonstrated  to  them  how  it  was  used  in  manu- 
facturing of  cores,  and  about  the  saving  in  drying 
time,  and  the  elimination  of  many  of  the  ingre- 
dients that  were  necessary  to  put  in  the  ordinary 
core  oil,  such  as  wiring,  and  vents,  and  they  used 
to  put  in  tux  that  they  had  to  put  in  to  hold  it  up; 
many  [873]  ingredients  that  went  into  the  ordi- 
nary core  were  eliminated,  and  one  of  the  most  im- 
portant things  I  told  them  is  that  it  is  porous,  so 
the  gases  pass  through  it,  and  that  eliminates  the 
bubbles  that  come  in  the  castings. 
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Q.  Did  they  agree  your  core  oil  had  these  so- 
called  advantages? 

A.  Yes,  they  did  agree  to  that.  Then  I  sug- 
gested that  we  try  this  out  under  their  supervision. 

Q.     This  was  still  at  Macauley's?  A.    Yes. 

Q.     You  suggested  that? 

A.  Yes;  so  it  was  agreed  by  all  of  us  that  we 
would  go  to  the  Vulcan  Foundry. 

Q.  Who  suggested  going  to  the  Vulcan  Foun- 
dry? 

A.  I  don't  recall  whether  McSwain  or  whether 
Lydell  Peck  did. 

Q.  Was  Mr.  Peck  along  on  this  visit  to  Mac- 
auley  's  ? 

A.  I  don't  recall  whether  he  went  on  that  trip 
or  not,  he  did  go  with  us  many  times,  but,  as  I  re- 
call, he  didn't  go  on  that  first  trip. 

Q.  Well,  was  it  the  occasion  of  your  first  visit 
to  Macauley's  they  said,  "It  looks  very  fine  to  us, 
we  would  like  to  play  with  this  thing  a  while,  let's 
take  it  to  Vulcan"? 

A.  I  may  be  mistaken  about  that,  but  I  know 
that  the  first  meeting  with  them  somebody  sug- 
gested that  we  take  it  to  Vulcan. 

Q.     You  don't  know  now  who  that  was? 

A.  No,  I  don't  recall.  The  reason  I  am  a  little 
bit  indefinite  about  it  was  because  Lydell  Peck  was 
a  friend  of  Harold  Martin,  who  runs  the  Vulcan 
Foundry.  It  might  be  he  is  the  one  who  made  the 
suggestion. 
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Q.  At  the  first  visit  to  Macauley's  you  say  you 
went  back  the  next  day  to  see  the  results  of  the 
pouring  ? 

A.  Yes,  as  I  recall,  we  went  back  to  see  the  cast- 
ings of  those  pourings. 

Q.  Did  they  express  some  admiration  of  the  fine 
shape  the  cast  was  in? 

A.  Yes;  the  foundrymen  told  them  how  fine 
those  castings  were.  [874] 

Q.     Then  did  you  retm'n  to  the  City? 

A.  Yes;  I  went  over  with,  I  believe,  McSwain 
in  his  car  together  with  Waller,  I  think,  at  that 
time,  and  maybe  Mr.  Peck  was  along  then,  I  don't 
know. 

Q.     Then  you  all  came  back  to  the  City"? 

A.    Yes. 

Q.     Did  you  go  to  Mr.  McSwain 's  office? 

A.  I  doubt  it.  I  think  probably  we  went  to  Mr. 
Peck's  office. 

Q.     Mr.  Peck  with  you? 

A.     No,  I  think  we  probably  separated. 

Q.  This  would  be,  roughly,  not  more  than  three 
or  four  days  after  your  visit  with  Mr.  McSwain  in 
his  office? 

A.     Well,  it  would  be  within  that  time,  I  think. 

Q.  Did  you  have  another  visit  with  Mr.  Mc- 
Swain in  his  office  subsequently? 

A.  Well,  I  went  to  Mr.  McSwain 's  office  every 
few  days,  every  day  or  two  for  a  long  period  of 
time. 
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Q.  That  was  before  }■  ou  went  to  Yulcan,  or  after 
you  went  to  Vulcan? 

A.  No,  from  the  time  we  started  for  Vulcan; 
he  had  Mr.  Waller  go  with  us  to  Vulcan. 

Q.  I  am  trying  to  get  the  period  of  time  before 
you  went  to  Vulcan  right  now. 

A.  Well,  we  made  an  arrangement  to  go  to  the 
Vulcan  Foundry,  I  cannot  remember  just  how  long 
after  that  was,  but  we  were  all  anxious  to  get  the 
thing  tried  out,  and  Mr.  McSwain  went,  too. 

Q.  So  we  have  a  clear  understanding  of  it,  then, 
is  it  correct  that  within  three  or  four  days  after 
your  first  visit  with  Mr.  McSwain  in  his  office  you 
then  went  to  the  Vulcan  Foundry  to  continue  the 
experiments  and  arrangements  were  being  made  to 
go  to  work  at  Vulcan,  or  was  additional  work  done 
at  Macauley's  before  you  went  to  Vulcan? 

A.  No.  We  went  that  first  visit  and  the  second 
visit  we  went  to  view  the  castings.  I  am  sure  we 
went  into  Macauley's  and  nothing  more  was  done 
as  Macauley's,  and  then  we  went  to  the  Vulcan 
Foundry.  [875] 

Q.  Can  you  tell  me  when  you  started  work  at 
the  Vulcan  Foundry? 

A.  I  would  say  within  the  next  week  after  we 
were  over  there,  probably  ten  days;  I  don't  know 
just  exactly  the  way  it  was,  but  it  was  as  soon  as 
we  could  all  get  together  and  go  over  there  and 
make  arrangements  for  the  Vulcan  Foundry. 
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Q.  You  say  a  week  or  ten  days  from  what  per- 
iod of  time? 

A.  From  the  time  we  first  went  to  the  Macauley 
Foundry. 

Q.  That  would  be,  roughly,  two  weeks  after  your 
first  visit  to  Mr.  McSwain's  office'? 

A.     Well,  I  am  only  guessing  at  that. 

Q.  I  appreciate  that.  During  that  two-week 
peiiod,  or  ten-day  period,  between  the  time  you  left 
Macauley 's  after  the  pouring  of  this  casting  and  the 
time  you  commenced  work  at  the  Vulcan,  did  you 
visit  Mr.  McSwain  at  his  office? 

A.  Well,  it  just  occurred  to  me  that  we  went  up 
to  Martinez  after  we  went  to  the  Macauley  Foun- 
dry. I  went  up  with  Mr.  McSwain  first,  up  to 
Martinez,  to  meet  Mr.  Spotswood  up  there,  and 
Spotswood  did  some  work  up  there  for  a  few  days 
before  we  went  down  to  Vulcan,  I  think.  This  is 
all  just  to  my  best  recollection. 

Q.     You  are  not  very  sure  of  that,  are  you? 

A.  No,  I  am  not.  I  know  I  went  up  and  turned 
over  the  information  how  to  use  it,  that  was  up  in 
Martinez,  and  I  had  to  go  back  up  and  show  them, 
they  couldn't  make  the  solution. 

Q.  Well,  you  had  not  told  them  how  to  make 
the  solution  u]^  to  this  time,  had  you? 

A.  Yes,  I  did.  I  told  them  how  to  make  the  so- 
lution after  we  went  over  to  Macauley 's,  the  Shell 
Company;  I  think  the  next  day  we  went  to  Mar- 
tinez, and  I  told  them  how  to  make  the  solution. 
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Mr.  Haekley :  Do  I  understand  the  next  day  was 
the  day  after  making  the  contract  on  April  8th  ■? 

The  Witness :     Yes,  that  was  after  that.  [876] 

Mr.  Aurich :  I  think  perhaps  we  are  getting  a 
little  confused  now  in  that  period  of  time. 

The  Witness:     Yes. 

Mr.  Aurich:  Let  us  now  go  back  again  and  see 
if  we  can  reconstruct  the  scene.  You  met  Mr. 
McSwain  on  Market  street,  had  a  conversation  with 
him,  went  to  his  office  probably  the  next  day  or  so, 
had  another  conversation  with  Mr.  McSwain  and 
Mr.  Waller,  then  either  that  afternoon,  or  the  next 
morning,  you  and  Mr.  Waller  and  Mr.  McSwain 
went  to  the  Macauley  Foundry,  some  cores  were 
made,  and  the  next  morning  you  went  back  to  see 
the  results  of  that  core  in  its  casting  shape. 

A.     Yes. 

Q.  Then  somebody  decided  that  further  work 
should  be  done  at  the  Vulcan  Foundry,  and  it  was 
about  ten  days  from  that  time  before  you  com- 
menced work  at  Vulcan.  Am  I  right  up  to  that 
point  ? 

A.     Yes,  you  are  right. 

Q.  In  that  ten-day  interval,  is  it  your  testimony 
that  you  went  to  Martinez? 

A.  Well,  it  occurs  to  me  that  we  did  go  up  to 
Martinez. 

Q.     To  help  Spotswood? 

A.  To  see  Mr.  Spotswood  and  familiarize  Mi*. 
Spotswood  with  how  to  manufacture  the  cores. 
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Q.  What  do  you  mean,  "how  to  manufacture 
the  cores"? 

A.  Well,  he  was  going  to  do  some  work  at  the 
Vulcan  Foundry,  and  it  was  necessary  for  him  to 
know  how  to  make  cores,  and  so  I  took  some  equip- 
ment that  I  had  at  my  house  and  we  went  up  there 
to   Martinez. 

Q.  Was  he  unfamiliar  with  the  art  of  core-mak- 
ing, as  you  understood  it? 

A.  That  is  what  he  told  me  at  the  time,  so  I — 
it  was  a  doughnut  a:ffair  that  I  had  to  make  cores, 
I  took  it  up  there,  some  kind  of  a  gelatin  mold  of 
some  kind  that  I  had ;  I  went  up  there  and  we  made 
some  cores  up  at  Martinez.  [877] 

Q.  If  you  did  make  any  visit  to  Martinez  be- 
tween the  time  you  left  Macauley's  and  went  to  Vul- 
can it  was  not  for  the  purpose  of  showing  them  how 
to  mix  the  solution,  but  it  was  to  educate  them  in 
the  art  of  making  cores'? 

A.  Yes.  I  didn't  mean  to  mix  the  solution,  I 
meant  to  mix  the  solution  with  the  sand  to  make 
molds. 

Q.  Up  to  this  time,  certainly,  the  Shell  Com- 
pany had  not  been  told  what  w^as  in  your  solution? 

A.  No,  I  didn't  mean  that.  I  meant  to  put  the 
sand  and  the  emulsion  and  the  solution  together  in 
the  sand. 

Q.  And  also  to  educate  Mr.  Spotswood  in  the  art 
of  core-making?  A.     Yes. 

Q.     Outside   of  your  visit  to  Martinez  and  be- 
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tween   the   time   of   leaving   Macauley's   and   com- 
mencing at  Vulcan,  did  you  have  any  visits  with 
Mr.  McSwain  in  his  office? 

A.  Yes,  I  would  say  I  was  visiting  Mr.  McSwain 
practically  every  day. 

Q.  You  are  confining  yourself  now  to  that,  let's 
say,  ten-day  period,  and  I  am  not  going  to  ask 
you  to  confine  yourself  to  any  one  conversation,  but 
can  you  tell  me  what  was  said  at  all,  or  some,  of 
those  conversations;  I  don't  care  whether  the  first 
or  the  last.  A.     I  couldn't  remember  it. 

Q.  Were  you  trying  to  sell  Mr.  McSwain  on  the 
idea  of  undertaking  the  manufacture  and  sale  of 
your  Core-Min-Oil  ? 

A.  Yes,  but  he  didn't  need  very  much  selling,  he 
became  very  enthusiastic  about  the  idea,  himself. 

Q.  Did  you  at  any  time  during  that  period  make 
any  representations  to  Mr.  McSwain  relative  to  the 
alleged  advantages  of  your  Core-Min-Oil  as  com- 
pared wdth  other  core  oils  then  on  the  market? 

A.     Yes,  undoubtedly  I  did. 

Q.  What  other  core  oils  or  core  oil  did  you  com- 
pare to  3^our  Core-  [878]  Min-Oil? 

A.  Well,  there  was  one  oil  called  Linoil,  one 
was  Houghton  oil,  Quandt  oil,  and  Linseed  oil,  of 
course.  I  think  that  is  practically  all  the  leading 
oils. 

Q.  Those  were  the  oils  in  general  that  you  were 
comparing  with  your  Core-Min-Oil?  A.     Yes. 

Q.     And  pointing  out  to  Mr.  McSwain  the  ad- 


1294        Lydell  Peck  and  Allan  B.  Ruddle 

Defendants'  Exhibit  DDD — (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 
vantages  you  claimed  for  your  product  over  those 
core  oils?  A.    Yes. 

Q.     Is  that  right?  A.     That's  right. 

,  Q.  Did  you  tell  Mr.  McSwain  that  in  using  your 
Core-Min-Oil  the  fuel  costs  would  be  greatly  re- 
duced and  the  amount  saved  would  pay  for  the  cost 
of  the  Core-Min-Oil? 

A.  I  don't  recall  that  statement,  but  I  might 
have. 

Q.  Can  you  at  this  time  recall  any  specific  state- 
ment that  Mr.  McSwain  made  to  you  in  connection 
with  your  Core-Min-Oil  between,  let's  take  the  time 
of  your  first  visit,  and  the  time  of  your  going  to 
Vulcan;  do  you  recall  any  specific  statement  he 
made  at  all? 

A.  I  can  remember  one  very  distinctly;  we  were 
talking  about,  I  wish  I  could  think  of  the  man's 
:iame  in  the  Standard,  Mac  something,  that  Mc- 
Swain worked  for,  we  were  talking  about  a  con- 
tract with  the  Standard  Oil  Company,  and  Mc- 
Swain made  the  remark  that  the  Shell  people  were 
the  boys  who  really  sold  things,  that  they  had  sales- 
men and  when  they  took  hold  of  something  to  sell 
they  really  sold  it. 

Q.  That  is  the  only  remark  along  that  nature 
you  can  recall  at  this  time  that  Mr.  McSwain  made 
during  the  period  in  question? 

A.  Oh,  I  could  probably  think  of  many  remarks 
similar  to  that. 
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Q.  Well,  I  would  like  to  have  your  answer, 
please. 

A.  He  also  made  a  statement  they  had  five 
thonusand  salesmen,  and  that  every  district  would 
be  called  on  at  least  once  a  month.  [879]  I  remem- 
ber him  making  that  statement. 

Q.  I  want  all  remarks  you  remember,  Mr.  Rud- 
dle. 

A.  And  he  said,  ^'AA^hat  we  want  to  have  is  a 
background;  if  we  can  get  a  background  of  this 
thing  where  w^e  can  really  sell  it,"  he  says,  *'we  can 
sell  it  and  possibly  take  the  bigger  part  of  the  mar- 
ket." 

Q.  Did  he  express  any  trepidation  about  the 
fact  that  the  Shell  Company  was  entering  into  an 
entirely  new  field,  namely,  the  core  oil  field? 

A.  Well,  he  said  in  that  connection  that  they 
called  on  foundries,  anyway,  because  they  sold  them 
a  lot  of  lubricating  oil,  things  of  that  kind,  so  it 
wouldn't  be  out  of  their  line  of  trade  entirely. 

Q.  He  did  tell  you  the  Shell  Company  had  never 
engaged  in  core  oils? 

A.  Yes,  he  said  they  never  had  gone  into  that, 
the  use  of  core  oils. 

Q.  Can  you  remember  any  other  remark  that 
Mr.  McSwain  may  have  made  during  this  time  of 
your  first  visit  with  him? 

A.  I  don't  recall  at  this  present  minute,  but 
if  I  could  think  about  it  a  little  bit  I  probably 
would  think  of  some  things. 
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Q.  Did  you  ever  give  Mr.  McSwain  a  list  of 
claimed   advantages   of   Core-Min-Oil  ? 

A.     No  doubt;  no  doubt  I  did. 

Q.  Would  you  recognize  such  a  document  if  we 
should  show  it  to  you?  A.     Possibly. 

The  Witness:  Yes,  I  think  many  things  like 
that  were  given  to  Mr.  McSwain,  during  some  period. 
We  were  trying  to  work  togeth-  [880]  er  and 
make  up  all  the  data  for  sale,  and  we  furnished 
everything  that  we  could  think  of  in  the  way  of  ad- 
vantages. 

Mr.  Aurich:  Q.  You  say  "we"  in  your  last 
answer;  you  mean  you  and  Mr.  Peck? 

A.  Yes,  Lydell  Peck  and  myself.  Lydell  Peck, 
and  myself,  however,  at  the  Vulcan  Foundry — I 
mean  the  Macauley  Foundry,  and  Harold  Martin, 
v/ho  is  the  head  of  the  foundry  there,  he  gave  us 
a  lot  of  information  as  to  what  was  necessary  for 
cores,  and  we  tried  to  compile  all  kinds  of  informa- 
tion for  sale  jjurposes. 

Mr.  Aurich:  I  will  now  ask  that  the  document 
identified  by  the  witness  by  marked  Defendants' 
Exhibit   T   For   Identification. 

(The    document    was    marked    "Defendants' 
Exhibit  T  For  Identification.") 

Mr.  Aurich:  Q.  Do  you  know  who  prepared 
the  document,  Defendants'  Exhibit  T  For  Identifi- 
cation? A.     No,   I  don't. 

Q.  Do  you  recognize  any  of  the  language  in  there 
as  your  language? 
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A.  No,  it  is  not  mine,  I  am  sure,  but  it  was 
probably  done  in  Mr.  Peck's  office;  probably  Ijydell 
Peck  did  it.  I  wouldn't  be  sure,  though. 

Q.  By  the  way,  during  all  conversations  you 
have  had  with  Mr.  McSwain  that  you  have  told  us 
about  UT)  to  the  present  time,  at  least,  you  have  not 
mentioned  an\i:hing  about  you  telling  him  what 
state  your  Core-Min-Oil  was  in.  Did  you  tell  him 
it  was  all  ready  for  the  market,  or  what  did  you 
tell  him  about  that"? 

A.  Well,  I  demonstrated  to  him  the  status  of 
the  material. 

Q.  You  didn't  tell  him  anything  about  the  diffi- 
culties you  were  having*  of  the  softening  of  the 
cores  ? 

A.  Yes.  He  was  told  everything,-  in  the  world 
about  it,  everything  we  knew  about  it. 

Q.  Well,  you  see,  that  is  what  I  am  trying  to 
get  at.  I  want  you  [881]  to  tell  me  what  you  told 
him.  What  did  you  tell  him  about  the  difficulties 
you  were  having? 

A.  We  told  him  we  were  having  trouble  with 
cores  getting  soft,  we  didn't  know  it  was  caused 
from  the  gas. 

Q.  Did  you  tell  him  any  other  difficulties  that 
you  were  having? 

A.  Yes,  we  told  him  that  we  had  to  keep  it  in 
closed  containers  under  w^et  sacks. 

Q.     Anything  else? 

A.     Well,  I  think  that  was  probably  all. 
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Q.  In  other  words,  you  told  Mr.  McSwain  that 
you  had  a  core  oil  that,  in  your  opinion,  was  far 
superior  to  anything  on  the  market,  but  that  you 
were  having  a  little  trouble,  such  as  softening  of 
the  cores  on  occasion,  and  the  fast-drying  of  the 
sand  on  the  bench  when  it  was  kept  in  air-tight 
containers,  or  wet  sacks;  is  that  about  right? 

A.     That's  right. 

Q.  Did  Mr.  McSwain  know  what  you  were  talk- 
ing about  when  you  said  "softening  of  the  cores"? 

A.  Yes,  I  demonstrated  it  to  him  when  some 
of  the  cores  would  get  soft. 

Mr.  Aurich:  This  evening,  in  addition  to  the 
other  things  I  have  asked  you  to  do,  Mr.  Ruddle, 
I  wish  you  would  please  give  some  consideration 
and  thought  to  your  conversations  with  Mr.  Mc- 
Sw^ain,  because  I  am  quite  satisfied  that  if  you  gave 
the  matter  a  little  more  thought  you  might  be  able 
to  think  of  many  more  things  that  were  said  by  him 
and  by  you,  and  if  you  can  do  that,  please,  I  will 
j)robably  resume  tomorrow  morning  asking  ques- 
tions about  it.  In  that  connection  I  would  prefer 
you  not  to  read  Mr.  McSwain 's  deposition;  however, 
I  have  no  means  of  preventing  you. 

Mr.  Hackley:  Well,  I  can  tell  you  I  will  not 
give  the  deposition  to  Mr.  Ruddle,  and  I  know  he 
won't  ask  for  it. 

Mr.  Aurich:  That  applies  to  Mr.  Waller  and 
Mr.  Harsch.  [882] 

Mr.   Hackley:     You   don't   mind   his   refreshing 
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his  recollection  from  any  notes  he  may  have  made 
contemporaneously  or  even  subsequently?  I  know 
Mr.  Ruddle  has  some  memoranda  which  were  not 
made  contemporaneously  with  the  events,  but  some- 
time afterward,  which  may  help  him. 

Mr.  Aurich:  If  they  do  and  he  will  produce 
them  I  will  be  glad  to  have  him  refresh  his  recol- 
lection from  any  of  them. 

Mr.  Hackley :  I  think  I  have  some  such  notes  in 
my  file.  I  will  say  he  copied  the  notes  on  the  basis 
of  his  recollection  and  if  you  would  like  him  first 
to  give  what  he  can  from  memory  and  then  to  use 
such  notes,  whenever  they  were  made,  that  he  may 
do  so 

Mr.  Aurich:  That  will  apply  to  both  the  notes 
and  the  other 

Mr.  Hackley:  There  are  some  such  notes,  aren't 
there,  Mr.  Ruddle? 

A.  Well,  I  think  it  is  just  t5rpewritten,  the  notes. 
I  sat  down  and  wrote  this  as  I  remembered  it  and 
then  had  it  typed,  and  I  think  I  have  thrown— I 
gave  you  a  copy  of  it,  I  think,  at  the  time. 

Mr.  Hackley:  I  think  I  have  such  a  memoran- 
dum in  my  files.  You  can  identify  its  history  for 
Mr.  Aurich  when  you  produce  it. 

Mr.  Aurich:  Well,  my  only  point,  I  just  want 
you  to  refresh  your  recollection,  because  you  said 
you  could  probably  think  of  other  thin.e^s  if  you 
thought  of  it.  I  want  you  to  think  of  it,  because 
I  want  you  to  state  your  recollection  on  the  subject 


1300        Lydell  Peck  and  Allan  B.  Buddie 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 
if  you  can.  That  applies,  of  course,  to  Mr.  Waller, 
and  Mr.  Harsch,  and  Mr.  Spotswood,  and  all  other 
Shell  representatives.  I  make  that  statement  be- 
cause I  appreciate  it  is  a  long  time  to  remember 
conversations,  so  if  you  will  do  that  without  re- 
ferring to  the  previous  depositions  of  the  defen- 
dants' witnesses  [883]  we  will  appreciate  it.  [884] 

Mr.  Aurich:  I  want  to  clear  up  one  very  slight 
ambiguity  in  yesterday's  testimon}^  Mr.  Ruddle. 
At  the  time  that  the  contract  was  signed  by  you 
and  Mr.  Lydell  Peck  at  the  meeting  that  was  had 
in  your  of&ee,  or  Mr.  Peck's  office,  I  should  say, 
when  you  and  Mr.  Lydell  Peek,  Mr.  James  F.  Peck, 
Mr.  McSwain  and  Mr.  Gratama  were  present,  you 
mentioned  something  about  Mr.  Peck  insisting  that 
the  resolution  be  attached  to  the  contract;  do  you 
recall  that?  A.     Yes. 

Q.  That  was  Mr.  James  F.  Peck's  request,  was 
t?  A.    Yes. 

Mr.  Hackley :  Mr.  Aurich,  before  we  go  into  the 
full  testimony  this  morning  I  want  to  make  a  state- 
ment for  your  guidance  on  the  record.  You  will 
recall  that  yesterday  afternoon  Mr.  Ruddle  was 
called  upon  to  testify  as  to  all  he  might  then  recol- 
lect of  various  conversations  with  Mr.  McSwain, 
of  the  Shell  Oil  Company,  and  he  gave  the  substance 
of  some  of  the  conversations,  and  then  you  asked 
him  to  consider  the  matter  further  last  night.  At 
that  time  I  indicated,  I  believe,  on  the  record  that 
I  had  some  notes  which  had  been  given  to  me,  but 
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these  books  or  notes  were  not  contemporaneously 
prepared  with  the  occurrence  of  the  events  covering 
some  phases  of  those  conversations  that  I  proposed 
to  locate  and  give  them  to  Mr.  Ruddle  to  refresh  his 
viewpoint.  That  at  the  time  seemed  to  be  a  satis- 
factory process  so  far  as  you  were  concerned,  and 
then  you  will  recall  that  after  I  had  returned  to 
my  office  last  night  you  telephoned  [885]  me  and 
asked  me  not  to  refresh  Mr.  Ruddle's  recollection 
at  that  time  through  those  notes,  perhaps  to  have 
them  available  and  let  them  be  used  later,  but  not 
to  do  that,  not  to  use  them.  Mr.  Ruddle  had  left 
my  office  at  the  time,  so  I  had  not,  and  at  that  time 
had  not  given  him  any  notes,  nor  had  I  even  looked 
for  them.  We  had  arranged  to  meet  this  morning 
for  that  purpose.  I  attempted  to  get  Mr.  Ruddle 
and  caution  him  on  that,  but  was  not  able  to  reach 
him.  I  find  he  did  locate  and  identify  the  same 
set  of  notes,  and  Mr.  Ruddle  tells  me  he  did  read 
them  over  during  the  evening.  I  am  sorry  that  oc- 
curred, because  we  would  have  liked  to  comply 
with  your  thought,  but  I  think  Mr.  Ruddle  will  tell 
you  they  added  nothing  to  his  recollection  of  yes- 
terday. 

Mr.  Aurich:  Q.  When  were  these  notes  Mr. 
Hackley  has  been  referring  to  made,  Mr.  Ruddle? 

A.  Well,  I  haven't  seen  the  date,  I  don't  think 
the  memorandum  is  even  dated,  but  it  was  after 
the  reports,  all  the  reports  had  been  sent  on  the 
work  of  the  Shell  Oil  Company. 


1302        Lydell  Peek  and  Allan  B.  Ruddle 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 

Q.  Was  it  before  or  after  the  cancellation  of 
the  contract  by  Shell? 

Mr.  Hackley:     The  alleged  cancellation. 

Mr.  Aurich:     If  you  prefer  it  that  way. 

The  Witness:    Yes,  it  was  after. 

Mr.  Hackley:  I  don't  wish  any  construction  that 
might  be  an  admission  to  be 

Mr.  Aurich:  I  don't  mean  to  use  it  that  way, 
asking  Mr.  Ruddle  to  acquiesce  in  anything  con- 
trary to  his  position,  of  course. 

Mr.  Hackley:  We  can  have  that  understanding, 
then. 

Mr.  Aurich:     Certainly.  [886] 

Mr.  Aurich:     Certainly. 

Mr.  Hackley :     You  may  speak  as  you  will. 

Mr.  Aurich:  Q.  Did  you  bring  a  copy  of  those 
notes  with  you  ? 

A.     I  gave  them  to  Mr.  Hackley. 

Mr.  Aurich:     May  we  see  them? 

Mr.  Hackley:  Yes;  I  see  no  reason  why  you 
shouldn't  be  shown  these  notes.  Mr.  Ruddle  tells 
me,  and  I  will  ask  him,  these  notes  apparently  were 
prepared  between  the  time  the  purported  notice  of 
cancellation  was  received  and  the  time  this  action 
was  filed 

A.     Yes,  that's  right. 

Mr.  Hackley:  The  chronology  of  the  notes 
would  indicate  that. 

Mr.  Aurich:     Well,  we  will  go  into  it  later.     If 
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you  will  just  leave  it  here  I  won't  keep  it  during 

the  noon  recess,  but  I  am  going  to 

Mr.  Hackley:     Well,   I  will  have  it  marked  as 
Plaintiffs'  Exhibit  next  in  order  for  Identification. 
(The  document  was  marked  "Plaintiffs'  Ex- 
hibit No.  1  for  Identification,  on  Deposition  of 
Allan  B.  Ruddle.") 

Mr.  Aurich:  Q.  During  the  course  of  the  eve- 
ning, Mr.  Ruddle,  did  you  have  an  opportunity  to 
go  through  your  note  books  and  refresh  your  recol- 
lection on  the  work  that  you  did  at  the  McCauley 
Foundry  ? 

A.  Well,  you  asked  me  to  look  and  see  if  there 
was  anything  pertaining  to  the  Enterprise  Foun- 
dry, and  the  Kingwell  Foundry. 

Q.     What  about  McCauley? 

A.  I  didn't  understand  that,  but  these  books  do 
contain  work  done  at  the  McCauley  Foundry. 

Q.  Do  they  contain  notes  of  work  done  by  you 
at  the  Enterprise  Foundry? 

A.  No.  I  just  found  a  notation  of  the  date  of 
the  Enterprise  Foundry.  [887] 

Q.  Do  they  contain  any  notations  of  work  done 
by  you  at  the  Kingwell  Foundry? 

A.  Yes,  I  do  find  a  little  something  here;  it 
isn't  dated. 

Q.     May  I  see  it?  A.     But  that  is  it. 

Mr.  Hackley :  Would  you  identify  the  book  you 
are  looking  at? 
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The  Witness :  The  book  you  have  handed  me  is 
Defendants'  Exhibit  P  for  Identification. 

Mr.  Aurich:  Q.  You  have  three  sheets  pinned 
together.    Do  all  three  sheets  refer  to  the  work? 

A.     Yes. 

Mr.  Aurich:  Q.  In  this  book  which  you  have 
handed  me,  Defendants'  Exhibit  P  for  Identifica- 
tion, you  have  designated  three  pages  which  refer 
to  your  work  at  the  Kingwell  Foundry.  Will  you 
read  into  the  record  what  you  find  on  those  tliree 
pages,  please"? 

A.  It  is  headed  "Core  Oil.  Test  run  at  King- 
well  Bros.  Brass  Foundry,  444  Natoma  Street,  San 
Francisco.  Made  Solution  No.  11  and  took  it  to  the 
Foundry.  Made  core  (circular  made  in  two 
halves)  stuck  together  with  flour  paste.  Ran  cast- 
ing. Our  core  was  used  on  inside,  turned  out  all 
right.  Used  16  parts  sand  1  part  solution  32  de- 
grees."    I  suppose  it  is  Baume. 

Q.  Let  me  interrupt.  I  don't  want  you  to  in- 
terpolate. I  just  want  you  to  read  that  into  the 
record. 

Mr.  Ilackley :  Let  him  read  it  and  give  it  to  the 
Reporter  [888]  to  copy  it  verbatim  into  the  record. 

The  Witness:  This  is  the  second  page:  "King- 
well  Foundry.  Used  No.  11  solution  32  degrees 
Baume  mixed  with  20  per  cent.  Shell  red  oil  200 
viscosity,  16  parts  sand  dry  1  ])art  solution  32 
degrees  No.  11.    Poured  a  casting  of  bronze.     Mr. 
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Scott  reported  it  was  best  casting  he  had  ever  seen 
poured. ' ' 

I  think  there  is  another  page  here: 

**  Solution  32  degrees  No.  11  was  used  in  core 
mill,  core  came  out  as  smooth  as  glass.  Also  some 
solution  with  20  per  cent,  oil  were,  used.  Earl  Friend 
said  he  thought  the  latter  was  a  little  brittle." 

That's  all. 

Mr.  Aurich:  Q.  What  do  you  mean  in  your 
notes  when  you  say  "Made  Solution  No.  11  and  took 
it  to  the  Foundry"? 

A.  Well,  it  means  I  made  up  that  solution  and 
I  couldn't  tell  you  now  what  was  in  No.  11.  That 
was  one  of  the  tests  I  was  running. 

Q.  Was  that  a  system  that  you  developed  for 
numbering   your   solutions'?  A.     Yes,   it   was. 

Q.  A  few  pages  before  the  pages  in  Defendants' 
Exhibit  P  which  you  just  read  into  the  record  I 
find  a  notation  reading:  "No.  11  Core  Oil  6/1/37." 
Is  that  the  Solution  No.  11  that  you  referred  to  in 
your  work  at  the  foundry  you  just  mentioned? 

A.  I  would  think  that  it  is,  but  T  wouldn't  be 
positive  about  it. 

Q.  Will  you  read  that  Solution  No.  11  into  the 
record,  please? 

A.  It  is  headed  "Core  Oil  6/1/37.  No.  11.  715 
Leavenworth  Street,  San  Francisco,  California.  100 
cubic  centimeters  of  red  oil,  Shell,  200  viscosity;  5 
cubic  centimeters  Oleic  acid,  1  cubic  centimeter 
Trietheoloimine.     Stir  with  ag^  beater  thoroughly 
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and  add  100  cubic  centimeters  solution  30  degiees, 
stir  with  stick  until  thoroughly  mixed,  Del  Monte 
sand  medium."  [889] 

Q.  If  that  formula,  or  Solution  No.  11,  is  the 
same  formula  that  you  referred  to  in  your  work 
at  Kingwell  Foundry,  where  you  say,  ''Used  Solu- 
tion No.  11,"  it  made  a  fairly  good  core  and  cer- 
tainly a  good  casting;  is  that  right f 

A.  Well,  it  says  there  that  it  made  a  good  cast- 
ing, but  that  is  not — that  is  only  one  of  many  that 
I  tried  at  the  Kingwell  Foimdry. 

Q.  I  see,  in  other  words,  it  made  a  good  core 
and,  according  to  your  notes,  a  good  casting,  but, 
nevertheless,  other  cores  and  other  castings  made  of 
the  same  material  were  not  so  good  ? 

A.  The  friability  on  this  particular  one  was 
not  good. 

Q.     The  friability  was  not  too  good  ? 

A.     No,  it  was  not  good. 

Q.     Do  you  find  that  set  forth  in  your  notes  ? 

A.     No.     That  is  just  my  recollection  of  it. 

Q.  I  want  to  discuss  your  work  at  the  McCauley 
Foundry  in  some  detail,  all  of  the  features,  prior  to 
the  time  that  you  went  to  Shell  in  December,  1937, 
or  January,  1938,  and  I  want  you  to  refer  to  your 
books  whenever  you  deem  it  necessary  to  answer 
these  questions,  if  you  will.  What  material  did 
you  commence  to  work  with  at  the  McCauley  Foun- 
dry when  you  first  went  there  ? 

A.     I  was  using  a  solution  that  I  made,  as  I  re- 
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call,  32  Baume  solution,  as  I  described  yesterday, 
together  with  a  red  oil  and  a  pale  oil.    I  think  they 
were  the  first  that  I  used  in  the  McCauley  Foundry. 

Q.  Those  were  the  same  ingredients  that  you 
had  used  in  your  core  oil  at  the  Santa  Fe  Foun- 
dry ?  A.     Yes. 

Q.  Did  you  make  any  variations  in  percentages 
of  the  ingredients  used  in  that  core  oil  at  McCauley 
other  than  used  by  you  at  Kingwell? 

A.  Yes,  I  did.  I  made  every  variation  that  I 
could  think  of. 

Q.  For  how  long  a  period  of  time  did  you  use 
this  core  oil,  con-  [890]  sisting  of  the  red  oil  that 
you  spoke  of? 

A.  Well,  I  would  say  about  five  or  six  months 
while  I  was  there;  or  five  months,  possibly. 

Q.     What  were  the  results'? 

A.     Well,  the  friability  was  not  good. 

Q.     On  any  of  them  ? 

A.  No,  it  was  not  sufficiently  good  on  any  of 
them. 

Q.     Any  other  difficulties? 

A.  Yes.  I  had  the  same  difficulty  of  the  drying 
on  the  bench  when  it  was  not  covered;  sticking  to 
the  box  was  another  difficulty  that  we  had. 

Q.  What  did  you  do  to  overcome  those  difficul- 
ties, if  anything  ? 

A.  Well,  the  core-makers  there  used  several 
powders  that  they  had  there,  and  one  method  was, 
especially,  to  use  a  very  fine  dry  sand  dust  that  they 
put  around  the  box,  dusted  the  boxes. 
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Q.  That  would  eliminate  the  sticking  on  the 
box?  A.     Yes. 

Q.  But  it  wouldn't  eliminate  the  fast-drying  on 
the  bench,  would  it? 

A.  No ;  we  had  to  cover  it  with  either  wet  sacks 
or  some  enclosed  container. 

Q.  When  did  you  commence  to  use  asphalt  emul- 
sion in  your  core  oil? 

A.  I  don't  remember  what  date  that  was.  I  fixed 
it  in  my  mind  as  about  three  months  before  we  went 
to  Shell  Oil  Company. 

Q.  Is  there  anything  in  your  notes  that  would 
show  when  you  first  used  the  asphalt  emulsion? 

A.  No,  I  didn't  find  anything  in  my  notes.  I 
found  where  we  did  use  it  but  I  didn't  find  where 
it  said  it  was  the  first  I  had  used. 

Q.  That  probably  makes  it  around  September  or 
October,  1937?  A.     Yes,  that  is  possibly  it. 

Q.  When  you  first  started  to  use  the  asphalt 
emulsion  in  your  core  oil 

A.     That  would  be  about  the  date,  I  think.  [891] 

Q.  When  did  you  go  to  see  Doctor  Cleveland,  of 
Philadelphia  Quartz  Company? 

A.  Well,  I  had  been  to  see  Doctor  Cleveland 
several  times  during  the  time  I  was  there  at  the 
Macauley  Foundry. 

Q.  At  what  time  did  Doctor  Cleveland  suggest 
to  you  that  you  might  try  asphalt  emulsion  with 
your  solution,  to  see  what  the  results  would  be  ? 

A.     Well,    I    went    over    to    Doctor    Cleveland's 
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office  at  the  Philadelj^hia  Quartz  one  day,  and  he 
had  suggested  many  things  that  I  tried,  and  one  day 
when  I  was  there  he  said,  "The  Union  Oil  Company 
just  brought  me  in  a  can  of  asphalt  emulsion";  he 
says,  "Why  don't  you  take  that  and  try  it?"  So  I 
said,  "All  right,  I  will." 

Q.     Do  you  recall  when  that  was  approximately  ? 

A.     Just  about  the  date  that  I  gave  you  there. 

Q.     About  September  or  October,  1937? 

A.     Yes.    I  would  think  it  was  about  that  date. 

Q.  I  may  be  mistaken,  Mr.  Ruddle,  I  was  under 
the  impression  that  you  had  previously  testified 
that  you  had  completed  the  development  of  your 
core  oil  about  the  middle  of  1937. 

Mr.  Hackley:  What  sort  of  a  record  do  you 
have  before  you? 

Mr.  Aurich:  I  am  referring  to  page  5  of  Mr. 
Ruddle's  testimon}^  Is  that  testimony  by  you  in 
error  ? 

A.     Yes,  it  must  have  been  later  than  that. 

Q.     It  was  later  than  the  middle  of  1937 

A.     Yes. 

Q.  Then,  when  had  you  completed  the  develop- 
ment of  your  Core-Min-Oil  ? 

A.  Yes.  I  think  it  was  possibly  September,  or 
October,  possibly,  1937. 

Mr.  Hackley:  I  might  point  out,  Mr.  Aurich,  as 
you  no  doubt  noted  on  the  record,  at  page  5  the 
witness  said  "Maybe  the  middle  of  1937." 

Mr.  Aurich:     That's  all  right.    I  am  merely  try- 
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ing  to  get  [892]  whatever  date  he  has  in  mind.     I 
certainly  don't  know  what  date  it  was. 

Mr.  Hackley:  In  other  words,  he  wasn't  very 
definite  at  that  time. 

Mr.  Aurich:  Q.  You  can't  give  me  any  more 
definite  date  now  of  the  time  when  you  completed 
your  development  of  Core-Min-Oil  other  than  some- 
time in  1937,  probably  the  latter  half  I 

A.  Well,  it  would  be  in  the  latter  part  of  1937; 
September  or  October  would  be  my  estimate. 

Q.  How  long  after  Doctor  Cleveland  suggested 
that  you  might  try  the  asphalt  emulsion  was  it  be- 
fore you  completed  the  development  of  your  core 
oil? 

A.  I  worked  upon  it  quite  a  little  while  after 
that. 

Q.     "Quite  a  little  while"  is  rather  indefinite. 

A.  Well,  I  won't  attempt  to  fix  the  length  of 
time  that  I  worked  on  it  before  I  took  it — I  made  a 
great  many  tests  on  it,  and  many  variations  of 
tests,  but  I  couldn't  recall  just  when,  because  I  have 
no  record  on  it  that  I  can  find. 

Q.  Would  you  say  that  it  was  probably  the 
latter  part  of  October,  1937,  before  you  received 
the  idea  of  using  asphalt  emulsion  in  your  Core- 
Min-Oil  from  Doctor  Cleveland  ? 

A.     No,  I  wouldn't  say  that. 

Q.     You  think  it  was  earlier  than  that  ? 

A.  Yes,  I  would  think  it  would  be  earlier  than 
that. 
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Q.  Would  you  say  that  you  experimented  with 
asphalt  emulsion  and  your  so-called  Ruddle  Solu- 
tion for  a  period  of  a  month  after  you  received  this 
information  from  Doctor  Cleveland  before  you  had 
it  perfected? 

A.  Well,  I  would  say  possibly,  though  I  am  not 
positive  about  it. 

Q.  I  am  not  trying  to  pin  you  down  to  a  definite 
date  if  you  [893]  cannot  give  me  one.  I  am  merely 
trying  to  get  an  approximation  of  time. 

In  working  on  this  Core-Min-Oil  with  this  so- 
called  Ruddle  Solution  and  asphalt  emulsion,  as 
suggested  by  Doctor  Cleveland,  you  used  the  Union 
Oil  emulsion? 

A.     Yes,  that  was  the  first  that  I  used. 

Q.     Did  .you  use  any  other  type  of  emulsion? 

A.  Yes,  I  used  the  Standard  Oil  Company — 
American  Bitumals  emulsion. 

Q.     Any  other? 

A.  No,  I  think  that  is  all,  but  the  Standard  Oil 
Company  brought  four  different  emulsions  for  me 
to  try. 

Q.     Were  they  all  satisfactory? 

A.  Well,  so  far  as  I  could  tell  they  were  about 
the  same. 

Q.  You  didn't  notice  any  difference  in  results 
because  of  the  use  of  one  type  of  asphalt  emulsion 
rather  than  any  other? 

A.  Yes.  I  think  one  was  a  little  stickier;  I  don't 
remember,    I   can't   even    recall  which — they   used 
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initials,  one  was  AP,  I  remember  that,  but  I  don't 
recall  now  them  by  the  number.    There  was  a  differ- 
ence, and  you  could  tell  it  in  the  odor  that  they  had. 

Q.  How  long  did  you  experiment  with  the  Union 
Oil  emulsion  before  you  went  to  the  Standard  Oil 
emulsion  ? 

A.  Well,  I  would  guess  a  month,  but  that  is  just 
hazy  in  my  mind  now. 

Q.  In  making  these  cores  with  different  asphalt 
emulsions  and  the  so-called  Ruddle  Solution,  where 
did  you  keep  the  materials,  did  you  keep  them  at 
home,  or  were  they  kept  in  the  foundry,  or  where  f 

A.  No;  they  were  kept  at  the  foundry.  I  bad 
them  at  home,  too.  I  worked  all  the  time  at  home 
on  it. 

Q.  How  did  the  percentage  of  each  of  your 
materials  that  you  used  at  the  McCauley  Foundry 
vary  from  the  time  you  commenced  to  use  the  as- 
phalt emulsion  together  with  your  Ruddle  Solu- 
tion? [894]  A.     How  did  they  what? 

Q.     Did  you  immediately  hit  upon  the 

A.     Oh,  no,  I  didn't. 

Q.     (Continuing)     happy    solution     of    the 

percentages  you  gave  us  yesterday? 

A.  No.  We  tried  out  pro])ortions  that  we  could 
think  of,  every  proportion  we  could  think  of. 

Q.  Can  you  give  me  some  of  the  proportions  Hi  at 
you  tried  that  you  can  think  of  at  the  present  time  ? 

A.  No,  but  we  did  use  enough  of  the  solution; 
that  is,  a  greater  amount  of  solution  than  as]>balt 
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emulsion,  so  the  friability  wouldn't  be  good.    Then 
we  started  the  other  way  until  the  strength  was  not 
enough, 

Q.     And  then  stopped  when  you  got 

A.  When  we  hit  on  that  particular  formula  that 
I  gave  you  it  seemed  the  best  for  both  strength  and 
friability. 

Q.  How  would  you  determine  when  you  had 
reached  the  optimum  friability? 

A.     We  tried  them  in  castings. 

Q.     In  actual  commercial  practice? 

A.  Yes.  It  was  in  the  foimdry,  they  poured  a 
casting  for  me  almost  every  day  at  the  McCauley 
Foundry. 

Q.  How  would  you  determine  when  you  had 
reached  the  optimum  of  strength? 

A.  They  would  take  a  casting  after  it  had  been 
poured  and  tap  it  with  a  hammer,  and  the  sand  is 
supposed  to  pour  out.  That  is  for  friability  and 
for  strength,  if  it  makes  a  perfect  casting. 

Q.     Did  it  always  pour  out  freely  ? 

A.  No.  We  had  many  of  them,  we  had  many 
that  we  had  too  much  solution  and  not  enough — it 
didn't  pour  out. 

Q.  When  you  reached  the  optimum  it  did  always 
pour  out  freely? 

A.  Yes.  The  friability  was — the  formuUi  there 
said  the  friability  was  all  right. 

Q.  When  you  reached  the  optimum  formula  was 
the  strength  satisf ac-  [895]  tory  ? 
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A.  Yes,  they  said  it  was  all  right.  The  only 
trouble  there,  we  had  trouble  with  cores  getting 
soft  because  of  the  gas,  but  where  the  cores  were 
not  affected  by  gas  they  pronounced  the  cores  all 
right. 

Q.  By  the  way,  did  the  McCauley  Foundry  ever 
use  your  core  oil  commercially?  A.     No. 

Q.  In  mixing  this  Core-Min-Oil  with  the  sand 
how  would  you  go  about  if? 

A.     At  the  McCauley  Foundry? 

Q.     Yes. 

A.  We  mixed  it  by  hand  generally  by  i^utting  a 
measured  amount  of  sand  on  a  bench  and  then  put 
the  solution  in  first,  and  then  the  asphalt  enmlsion 
in  last,  and  then  mixed  it  with  your  hands  by 
rubbing  it  together. 

Q.     And  immediately  placed  it  in  the  core  box  ? 

A.  I  would  make  it  up  for  the  core-maker  and 
when  he  was  busy  on  the  Hall-Scott  motor  heads; 
he  would  make  it  and  go  away,  some  of  those  stood 
there  a  long  time  before  he  made  it,  as  much  as  an 
hour,  before  he  made  it.  If  he  wasn't  there  to 
make  it  then  I  would  put  a  wet  sack  over  it  and 
he  may  make  it  sometime  during  the  afternoon. 

Q.  In  other  words,  if  he  wasn't  there  to  use  it 
fairly  soon  you  covered  it  with  a  wet  sack? 

A.     Yes. 

Q.  And  was  it  the  practice  at  the  McCauley 
Foundry  to  keep  their  core  sands  covered  with  wet 
sacks?  A.     Yes,  they  did  that. 


vs.  Shell  Oil  Co.,  Inc.,  et.  al.  1315 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 

Q.     Did  they  keep  them  in  air-tight  containers? 

A.     No,  they  had  open  vats. 

Q.  After  you  had  reached  the  desired  formula, 
when  you  had  the  maximum  friability  or  collapsi- 
bility,  and  the  maximum  strength,  did  you  make 
satisfactory  cores  continuously  without  any  failures, 
or  did  you  have  failures? 

A.  Yes,  we  had  failures  with  the  gas  in  the 
ovens,  but  so  far  as  the  cores  were  concerned,  why, 
I  had — As  I  explained  to  you,  we  used  to  cook 
our  [896]  cores  during  the  noon  hour  when  they 
would  turn  the  fires  out,  and  we  never  had  any 
trouble,  with  the  softening  of  the  cores. 

Q.  Were  all  the  cores  you  made  when  the  fire 
was  out  satisfactory  cores  for  all  purposes? 

A.     Yes,  they  said  they  were. 

Q.  In  the  making  of  cores  with  your  Core-Min- 
Oil,  after  you  had  reached  the  optimum  formula, 
did  you  have  any  difficulty  because  of  the  necessity 
of  carefully  controlling  your  temperature  and  bak- 
ing time? 

A,  No.  We  did  run  a  lot  of  tests  on  ditferent 
degrees  of  heat  in  their  ovens  over  there,  but  we 
found  it  made  very  little  difference.  If  you  had  a 
hot  fire,  of  course,  it  baked  a  lot  faster  than  a  slow 
fire,  and  it  didn't  seem  to  affect  cores  any. 

Q.  Well,  you  had  no  difficulty  such  as  I  have  set 
forth?  A.     No. 

Q.  Did  you  have  any  difficulty  with  cores  made 
by  the  optimum  formula  of  your  Core-Min-Oil  be- 
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cause  of  the  fact  the  cores  would  dry  out  if  they 
were    stored    for    a    few    days,    causing    them    to 
crumble  ? 

A.     After  they  were  baked,  you  mean? 

Q.     Yes.  A.     No. 

Q.  Did  you  have  any  difficulty  because  of  the 
sensitivity  of  the  baked  core  to  atmospheric  mois- 
ture ?  A.     No. 

Q.     Never  encountered  that  at  all '?  A.     No. 

Q.  Did  you  hear  any  complaint  made  by  anyone 
because  of  the  fact  that  the  Core-Min-Oil  was  a 
dirty  oil  and  stained  the  hands  of  the  persons  who 
used  it?  A.     No. 

Q.  What  did  you  do,  in  a  practical  way,  with 
your  Core-Min-Oil  after  you  had  completed  the  de- 
velopment of  it,  which  time  we  have  fixed  as  ajo- 
proximately  two  or  three  months  before  you  came 
to  Shell  Company,  and  the  time  you  went  to  Shell 
Company?  I  don't  [897]  mean  by  that  the  negotia- 
tions for  contracts,  I  mean  what  did  you  do  in  a 
practical  way  with  your  Core-Min-Oil? 

A.  Well,  I  went  to  the  American  Bitumals  Com- 
pany, and  they  came  over  and  ran  some  tests  with 
it,  looked  at  it. 

Q.  In  other  words,  during  that  three-month  in- 
terval you  still  continued  to  run  tests  and  experi- 
mental jobs?  A.     Yes,  we  did. 

Q.  Did  you  make  any  attempt  to  sell  it  to  any 
foundry  for  practical  use?  A.     No,  we  did  not. 
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Q.  Did  you  use  it  in  any  foundry  in  a  regular 
commercial  run? 

A.     No,  we  never  attempted  to  do  that. 

Q.  Do  you  recall  an  instance  when  you  delivered 
some  sand  to  the    Shell  Company? 

A.  Yes,  I  think  I  remember  delivering  some  sand 
to  Shell  Company,  and  Mr.  Ray  Harsch,  I  believe, 
graded  the  sand;  wrote  me  a  letter  about  the  grad- 
ing. 

Q.  Do  you  also  recall  that  at  or  about  the  saine 
time  you  delivered  some  Union  Oil  emulsion  to 
Shell  Company? 

A.     I  don 't  know  that  I  did ;  possibly  I  did. 

Q.     You'have  no  recollection  of  that  at  this  time? 

A.  I  do  just  vaguely  remember  that  Mr.  Mc- 
Swain  asked  for  it. 

Q.     You  do  recall  the  sand  incident  quite  well  ? 

A.     Yes,  I  do  remember  that. 

Q.  With  respect  to  the  time  that  you  went  to 
the  Vulcan  Foundry,  how  does  the  sand  incident  fit 
in,  was  that  before  you  went  to  Vulcan  ? 

A.  Yes,  I  think  that  was  prior  to  going  to  Vul- 
can. That  seemed  a  peculiar  situation.  The  solu- 
tion would  settle,  and  we  had  a  hard  surface  on 
the  bottom  of  the  core,  and  I  talked  to  Mr.  McSwain 
about  it,  and  he  thought  it  was  because  the  sand 
should  be  uniform  sized,  and  that  was  the  occasion 
of  taking  the  sand  to  Shell,  and  I  remember  that 
Mr.  Harsch  graded  the  sand  and  wrote  me  a  re- 
port. [898] 
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Q.  Have  you  any  idea  as  to  how  long  after  the 
McCauley  visits  it  was  before  you  had  this  sand 
graded  ? 

A.  I  think  that  was  one  of  the  first  things  that 
was  done. 

Q.  This  sand  grading  was  done,  however,  after 
Shell  had  decided  to  further  investigate  the  matter 
at  the  Vulcan  Foundry? 

A.  I  think  it  was  prior  to  that,  but  I  am  not 
sure  about  it. 

Q.  Well,  go  back  over  the  sequence  of  events 
again,  Mr.  Ruddle.  You  told  us  yesterday  that  you 
first  met  Mr.  McSwain  on  the  street,  and  on  proba- 
bly the  next  day  you  went  to  visit  him  at  his  office, 
and  either  that  day  or  the  following  day,  being  the 
third  day  now,  you  went  over  to  McCauley 's,  some 
cores  were  made  mixed  with  your  Core-Min-Oil,  and 
that  the  following  day  you  went  back  to  see  the 
finished  castings.  A.     That  is  as  I  recall  it. 

Q.     That  is  a  period  of  approximately  four  days  ? 

A.     Yes. 

Q.  At  that  time  you  told  us  it  was  decided  to 
continue  experimenting  with  your  Core-Min-Oil  at 
the  Vulcan  Foundry,  and  that  Shell  was  going  to 
conduct  the  experiments'?  A.     Yes. 

Q.  Therefore,  it  must  have  been  after  that  when 
you  submitted  the  sand  sample  to  them? 

A.  That  is  possible;  I  don't  remember  the  date. 
It  is  in  a  letter  there  written  by  Mr.  Harsch,  but 
it  seems  to  me  it  was — pardon  me. 
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Q.  You  think  the  letter  was  before  the  arrange- 
ments were  made  to  go  to  Vulcan? 

A.  Well,  about  that  time,  I  think;  it  seems  to 
me  just — in  my  memory  it  is  fixed  as  something- 
prior. 

Q.  I  show  you  Plaintiffs'  Exhibit  1  attached  to 
the  deposition  of  Mr.  Mc  Swain 

The  Witness:  It  might  have  been  after.  It 
seems  to  me  that  is  one  of  the  first  things  that  was 
done,  yes.  [899] 

Mr.  Aurich:  Q.  I  show  you  Plaintiffs'  Exhibit 
1  attached  to  the  deposition  of  Mr.  McSwain,  a 
letter  dated  January  14,  1938,  from  Shell  to  you, 
giving  you  an  analysis  of  some  core  sand  which,  ac- 
cording to  the  letter,  you  had  left  with  the  Shell 
Compan}^  on  January  13,  1938.  Is  that  the  letter 
to  which  you  referred? 

A.     Yes,  that's  the  one. 

Q.  You  notice  in  the  first  paragrajjh,  second 
page  of  that  letter,  it  refers  to  a  testing  of  some 
Union  Oil  emulsion  which,  according  to  this  letter, 
had  been  tested  to  determine  whether  or  not  its 
essential  characteristics  were  the  same  as  the  as- 
phalt emulsion  Shell  was  making. 

A.  Yes.  That  is  a  little  later  than  was  fixed 
in  my  mind. 

Q.  Viewing  the  date  of  this  letter,  can  you  tell 
me  now  whether  that  was  before  or  after  it  had 
been  decided  that  the  Shell  Company  would  do  fur- 
ther experimental  work  at  Vulcan? 
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A.  No,  I  couldn't  tell  you.  Whether  that  was 
before  or  after? 

Q.  You  notice  in  the  scond  paragraph  on  page  2 
of  the  letter  the  writer  says  that  "It  is  felt  that  as 
long  as  the  emulsion  will  satisfactorily  mix  with 
your  solution  without  coagulation  or  separation  the 
final  consistency  of  the  core  is  definitely  a  func- 
tion of  the  percentage  of  the  solution  emulsion  mix- 
ture to  the  sand." 

In  other  words,  as  I  interpret  the  letter,  the 
writer  w^as  suggesting  that  possibly  some  of  the  dif- 
ficulties you  were  experiencing  could  be  overcome 
by  increasing  the  solution-emulsion  mixture  to  the 
sand;  is  that  your  understanding  of  the  letter? 

A.  No,  I  don't  try  to  interpret  what  he  meant 
by  that. 

Q.     You  received  this  letter  ?  A.     Yes. 

Q.  Did  you  have  any  understanding  as  to  what 
the  first  paragraph  on  page  2  meant  ? 

A.  Well,  I  say  I  am  not  trying  to  interpret 
[900]  what  he  means. 

Q.  Well,  answ^er  this  present  question,  please; 
when  you  received  this  letter  did  you  have  any  mi- 
derstanding  as  to  what  was  meant  by  the  first  para- 
graph on  page  2? 

Mr.  Hackley:  You  want  to  know,  as  I  under- 
stand you,  Mr.  Aurich,  what  Mr.  Ruddle's  then 
understanding  was  of  that  paragraph? 

Mr.  Aurich:     That's  right. 
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The  Witness :  That  is  a  suggestion  that  I  had  the 
wrong  proportion. 

Q.     Of  what^? 

A.     Of  solution  and  emulsion. 

Q.  What  did  you  do  about  that,  if  anything, 
after  the  receipt  of  the  letter  *? 

A.  Well,  I  think  I  had  tried  other  proportions 
— tried  all  proportions. 

Q.  I  don't  understand  that  last  answer.  You 
mean  by  that  that  you  had  tried  all  proportions 
before  the  receipt  of  the  letter,  Plaintiffs'  Exhibit 
1?  A.     That's  right. 

Q.  Therefore  you  paid  no  attention  to  the  sug- 
gestion as  contained  in  the  letter.  Plaintiffs'  Ex- 
hibit II 

A.     No.   I  think  I  tried  what  he  suggested  there. 

Q.  You  mean  that  after  the  receipt  of  this  let- 
ter you  adopted  his  suggestion 

A.  No.  I  said  prior  to  that  I  had  tried  every 
available  proportion  that  I  could  figure  out,  any- 
way. 

Q.  And  you  were  satisfied  then  that  the  sugges- 
tion contained  in  the  first  paragraph  of  page  2  was 
of  no  value? 

A.     Yes ;  that  was  my  interpretation  at  that  time. 

Q.  Have  you  any  knowledge  as  to  the  time  the 
Shell  Company  was  testing  the  Union  Oil  Com- 
pany's emulsion? 

A.     Yes.    McSwain  asked  me  if  I  wouldn't  ffivo 


1322        Lydell  Peck  and  Allan  B.  Ruddle 

Defendants'  Exliibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 
him  a  sample  so  tliey  could  see  whether  or  not  they 
could  duplicate  it. 

Q.  When  was  that?  Do  you  recall,  with  relation 
to [901] 

A.     Just  prior  to  that  letter. 

Q.  I  appreciate  that,  but  that  still  doesn't  re- 
fresh your  recollection  as  to  whether  it  was  before 
or  after A.    No. 

Mr.  Hackley  (Interrupting) :  Incidentally,  I 
want  to  add  to  that  statement  I  made  a  little  earlier, 
you  asked  me  not  to  show  to  Mr.  Ruddle  Mr.  Mc- 
Swain's  testimony,  or  any  of  the  other  depositions 
in  this  case.  After  Mr.  Ruddle  left  last  night  and 
until  he  testified  this  morning  that  was  not  done. 
You  might  ask  him  whether  it  is  correct. 

Mr.  Aurich:  If  you  say  it  has  not  been  done 
that  is  perfectly  all  right  with  me. 

Mr.  Hackley:  I  can't  say  I  didn't  give  him  the 
depositions.  I  would  like  to  have  him  state  it  on 
the  record,  however. 

The  Witness:  No,  I  haven't  read  anything  only 
what  you  asked  me  to  read  last  night. 

Mr.  Hackley:  We  endeavored  to  comply  with 
your  wish  in  that  respect,  Mr.  Aurich. 

Mr.  Aurich :  Your  word  is  perfectly  satisfactory 
to  me. 

Q.  I  want  to  go  back  again  and  concentrate  on 
the  meeting  with  the  Shell  employees  and  their  rep- 
resentatives.   Have  you  thought  of  anything  in  ad- 
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dition  that  was  said  by  you  to  Mr.  McSwain  at  your 
first  meeting  on  Market  street? 

A.  I  just  noticed  one  thing  in  that  that  I  don't 
think  I  related  yesterday,  that  I  told  Mr.  McSwain 
that  I  was  afraid  of  large  companies,  and  1  had 
been  told  that  the}^  would  take  people's  i)atents 
without  consideration,  and  he  assured  me  that  the 
Shell  Company  wouldn't  do  that,  and  I  related  to 
him  that  as  long  as  he  was  with  the  company  I 
would  feel  perfectly  safe,  but  if  he  wasn't  there 
it  would  be  different,  and  he  said  it  wouldn't  be 
different.  He  said  they  would  alw^aj^s  treat  me 
properly.  That  is  one  part  of  the  conversation  I 
[902]  remember. 

Q.  Did  you  tell  him  all  this  on  Market  street, 
or  did  you  tell  him  this  at  his  office  when  you  met 
him? 

A.  I  told  him  that,  that  conversation  took  place 
on  Market  street,  and  it  also  took  place  at  my  home 
one  time;  he  came  to  my  home  one  evening. 

Q.     When  was  this? 

A.  Well,  it  w^as,  I  think,  prior  to  going  over  to 
the  Vulcan  Foundry. 

Q.  In  the  interval  that  you  ceased  worlv  at  Mc- 
Cauley's  and  before  you  went  to  the  Vulcan 
Foundry  ? 

A..  Yes.  He  came  to  my  home  one  time  to  talk 
to  me  about  this  thing. 

Q.  Can  you  recall  the  substance  of  the  conver- 
sation had  at  that  time? 
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A.  No.  He  came  out  and  wanted  to  talk  about 
it;  he  said  he  would  like  to  know  more  about 
it,  and  spent  the  evening  with  us. 

Q.     ''With  us"? 

A.     Yes,  my  wife  was  there. 

Q.  Can  you  recall  anything  that  was  said  at  that 
meeting  ? 

A.  I  can  recall  the  same  conversation  took  place 
at  the  meeting. 

Q.  Did  you  just  repeat  the  same  words  all  the 
time  you  had  a  conversation? 

A.  I  just  told  him  I  was  afraid  of  large  com- 
panies because  of  their  reputations  that  I  had  heard 
about  them,  and  he  assured  me  the  Shell  Company 
would  not  mistreat  me  in  my  way. 

Q.  I  understand,  then,  the  conversation  on  Mar- 
ket street  and  at  the  conversation  at  Mr.  McSwain's 
office  the  next  day,  and  the  conversation  at  your 
home  that  you  just  related,  that  was  practically 
repetition  of  what  had  transpired  at  all  three  con- 
versations ? 

A.  Yes,  I  think  so.  We  were  talking  about  this 
generally. 

Q.  AVasn't  there  any  specific  discussion  at  all 
about  the  use  of  a  core  oil  and  the  purpose  of  a 
core  oil? 

A.     I  think  I  [903]  explained  to  him. 

Q.     Will  you  tell  us  what  you  told  him? 

A.     No,  I  can't  recall  any  specific  statement  that 
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I  made,  or  that  he  made,  other  than  what  I  have 
related  to  you. 

Q.  Did  he  have  any  familiarity  at  all  with  core 
oil? 

A.  No.  He  said  he  didn't  know  anything  about 
core  oils,  and  he  asked  me  about  them.  I  tried  to 
explain  to  him  what  I  had  found  out  at  foundries. 
I  had  been  in  foundries  for  quite  a  little  while,  try- 
ing to  learn  something  about  the  foundry  practice, 
and  I  related  to  him  what  it  was. 

Q.  When  you  told  him  you  had  a  core  binder 
material  for  use  in  foundries,  did  he  want  to  l-znow 
what  a  core  binding  material  was  used  for? 

A.     Yes. 

Q.     In  foundries'? 

A.     I  explained  that  to  him. 

Q.     You  can't  tell  us  now  what  you  told  him? 

A.     No. 

Q.  Did  you  tell  Mr.  McSwain  that  in  many  in- 
stances where  it  was  necessary  to  use  expensive, 
fine  sand,  cores  made  with  your  Core-Min-Oil  re- 
quired only  coarse  sand? 

A.     No,  I  didn't. 

Q.     Is  that  a  true  statement? 

A.     Is  that  a  true  statement? 

Q.  Is  the  fact  that  in  many  instances  where  it 
is  necessary  to  use  expensive,  fine  sand,  cores  made 
with  your  Core-Min-Oil  require  only  coarse  sand? 

A.  Well,  it  might  be  that  I  told  him  that  we 
could  use  a  cheaper  grade  of  sand  and  some  core 
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oil,  but  I  don't  recall  it  at  this  time.    It  is  a  fact. 

Q.     That  is  a  fact? 

A.     I  think  it  is  a  fact,  yes. 

Q.  Did  you  tell  Mr.  McSwain  that  it  was  the 
usual  procedure  in  order  to  eliminate  "burning 
in"  to  apply  three  coats  of  graphite,  and  that  in 
Core-Min-Oil  only  one  coat  is  used? 

A.  Well,  that  is  possible;  I  don't  recall  any 
such  statement. 

Q.     Is  that  a  true  statement  of  the  fact? 

A.  Yes.  I  think  in  [904]  many  instances  over 
there  we  used  just  one  coat  of  core  covering  on  the 
casting. 

Q.  What  is  meant  by  the  expression  "burning 
in"? 

A.  That  is  where  the  core  gives  away,  allows 
the  metal  to  burn  into  the  core,  thereby  making  a 
rough  casting. 

Q.  Did  you  tell  Mr.  McSwain  that  cores  made 
of  your  Core-Min-Oil  required  no  additional  mate- 
rials and  that  as  the  practice  was  then  constituted, 
in  order  to  make  many  difficult  cores  or  castings 
it  was  necessary  to  fortify  the  strength  of  the  core 
with  additional  expensive  products? 

A.     Yes,  that's  right. 

Q.     You  told  that  to  Mr.  McSwain  ? 

A.     Yes. 

Q.  Did  you  tell  Mr.  McSwain  that  a  core  made 
with  Core-Min-Oil   stands  great  heat,  and  that  in 
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comparative  tests  with  other  standard  grade  core 
oils  your  Core-Min-Oil  remained  unaffected  luider 
great  heat,  whereas  the  other  materials  powdered? 

A.     That's  right. 

Mr.  Hackley:  Do  I  understand  this  was  all  at 
the  first  conversation? 

Mr.  Aurich:     No. 

Mr.  Hackley:     This  is  at  any  time? 

Mr.  Aurich:  Yes.  I  am  not  placing  the  date.  I 
understand  the  witness  can't  recall  the  time  in 
which  he  made  these  statements. 

The  Witness:  No,  I  couldn't.  I  haven't  any 
record  of  them. 

Q.  Is  that  statement  I  just  read  to  you  a  true 
and  correct  statement  ? 

A.     Yes,  to  the  best  of  my  knowledge,  it  is. 

Q.  What  do  you  mean  by  standing  gieat  heat 
and  leaving  the  product  unaffected? 

A.  Well,  that  was  our  difficulty,  to  get  fria- 
bility. 

Q.  Is  that  what  you  mean  by  standing  great 
heat?  A.     Yes.  [905] 

(J.  Will  you  give  me  your  definition  of  friabil- 
ity? 

A.  Well,  friability  is  after  a  casting  is  molded 
and  cools  off,  the  sand  is  supposed  to  crumble  and 
pour  out  when  tapped  with  a  metal  hammer,  so  they 
can  clean  the  inside  of  the  casting  after  it  is  made. 

Q.  Incidentally,  what  is  the  largest  foundry  you 
have  ever  visited? 
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A.  I  think  the  McCauley  Foundry.  I  was  in  the 
Pacific  Foundry,  that  is  possibly  larger,  but  only 
foundries  here  around  the  Bay. 

Q.  Did  you  tell  Mr.  McSwain  that  many  core 
oils  throw  off  troublesome  smokes  and  gases,  and 
that  apparently  this  objectionable  feature  did  not 
appear  in   Core-Min-Oil  ?  A.     Yes. 

Q.     Is  that  a  true  statement?  A.     Yes. 

Q.  Did  you  tell  Mr.  McSwain  that  foundries, 
in  considering  all  things,  costs  included,  hold  to 
any  product  which  will  eliminate  or  reduce  ''burn- 
ing in,"  and  that  in  some  foundries  loss  through 
''burning  in"  is  as  high  as  30  per  cent.? 

A.  No,  I  won't  say  I  told  him  that.  AVe  did  go 
to  the  McCauley  Foundry  with  Mr.  McSwain  and 
Mr.  Waller,  and  the  Vulcan  Foundry  with  Islw  Mc- 
Swain and  Mr.  Waller,  and  they,  that  is,  Mr. 
Harold  Martin,  Mr.  Leas,  and,  I  think,  Denny  Shee- 
han,  at  the  Vulcan,  related  that  circumstance  to  us. 

Q.  That  was  knowledge  you,  personally,  didn't 
have?  A.     No,  I  didn't. 

Q.  Did  you  tell  Mr.  McSwain  that  both  the 
McCauley  Foundry  and  the  Kingwell  Foundry  hold 
that  Core-Min-Oil  will  not  "burn  in"? 

A.     No,  I  don't  think  I  told  him  that. 

Q.     Was  that A.     He  witnessed  it. 

Q.    Was  that  the  fact?  A.     It  was. 

Mr.  Hackley:  Would  you  clear  up  what  he 
means  by  the  words  [906]  "he  witnessed  it"? 
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Mr.  Auricli:  Q.  What  do  you  mean  by  ''wit- 
nessed it"? 

A.  Mr.  Waller  and  Mr.  Mc Swain  examined  many 
castings. 

Q.  You  think  they  had  different  experience  to 
be  able  to  determine  whether  there  was  any  "burn- 
ing in"  or  not? 

A.  No,  I  wouldn't  say  that,  but  they  did  have 
experienced  men  along  ^^-ith  them  at  the  foundries, 
and  that  was  their  opinion. 

Q.  Did  you  testify  just  a  moment  ago,  in  an- 
swer to  my  question,  that  the  Kingwell  Foundry 
also  claimed  that  Core-Min-Oil  would  not  "burn 
in"? 

A.  That  was  a  statement  made  by  the  Manager 
of  the  Kingwell  Foundry,  that  when  they  used  this 
and  then  cleaned  up  they  found  no  gas  bubbles  in 
the  metal.  That  was  something  that  he  had  never 
experienced  before. 

Q.  Your  formula,  your  Core-Min-Oil  tiiat  you 
used  at  Kingwell  Foundry,  was  an  entirely  different 
formula  from  that  you  subsequently  adopted  for 
your  Core-Min-Oil? 

A.     Yes,  that  is  true. 

Q.  Did  you  tell  Mr.  McSwain  that  after  the  cast- 
ing is  made  it  is  vital  that  the  core  disintegrate 
and  fall  out  of  the  mold  with  ease,  and  that  you 
found  after  numerous  tests  that  this  is  best  accom- 
plished by  the  addition  of  about  25  per  cent,  of 
emulsified  asphalt  into  the  core  mix? 
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A.     Yes,  I  would  say  I  told  liini  that. 

Q.     That  is  the  fact"? 

A.     Yes,  to  the  best  of  my  knowledge. 

Q.  Where  you  added  the  25  per  cent,  of  asphalt 
emulsion  in  a  core  oil,  that  was  25  per  cent,  of 
what? 

A.  Well,  that  was  an  estimate  of  how  much  that 
was. 

Q.     In   relation  to  what? 

A.  I  would  say  that  formula  I  gave  you  in  the 
early  part  of  my  testimony,  that  was  an  estimate, 
the  25  per  cent. 

Q.     25  per  cent,  of  the  entire  formula? 

A.  That  25  per  cent,  of  [907]  all  the  solution 
that  went  in  includes  asphalt  and  solution.  Rud- 
dle Solution,  you  call  it. 

Q.     Not  just  asphalt  alone,  then?  A.     No. 

Q.  Before  you  went  to  the  Shell  Company  what 
did  you  call  your  solution?  A.     Core-Min-Oil. 

Q.  You  made  no  distinction  between  the  solu- 
tion, per  se,  and  the  ultimate  core  oil  composi- 
tion of  the  solution  and  asphalt? 

A.  No,  that  was  just  the  general  solution,  the 
solution  and  the  asphalt  together.  We  called  it 
Core-Min-Oil. 

Q.  You  brought  it  to  McCauley's  in  two  dif- 
ferent containers?  A.     Yes,  that's  right. 

Q.  After  this  time  that  you  went,  or  that  you 
had  decided  to  go  to  the  Vulcan  Foundry,  I  think 
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you  testified  yesterday  that  you  had  numerous  con- 
versations with  Mr.  McSwain  during  the  intcr\al 
between  leaving  McCauley  and  going  to  Vulcan. 

A.    Yes. 

Q.  Can  you  recall  now  anything  more  about  the 
general  subject,  or  anything  at  any  of  those  conver- 
sations than  you  could  yesterday  % 

A.     No,  nothing  more  than  I  just  related. 

Q.  Before  you  went  to  the  Vulcan  Foundry 
was  anything  said  by  Mr.  McSwain  relating  to 
entering  into  a  contract  with  you  and  Mr.  Peck? 

A.  I  don't  think  so,  at  that  time.  I  think  it  was 
after  we  had  run  some  tests  at  the  Vulcan  Foundry. 

Q.  Can  you  recall  the  first  time  you  went  to 
Vulcan  Foundry  with  Mr.  McSwain  ? 

A.     I  can't  recall  the  date. 

Q.     Can  you  recall  the  occasion? 

A.     Yes,  I  can  recall  the  occasion. 

Q.     Will  you  tell  me  who  was  there,  please? 

A.  As  I  recall,  it  was  Mr.  Waller  and  Mr.  Mc- 
Swain, Mr.  Peck  and  myself  went  over  in  one  car, 
and  we  met  Mr.  Spotswood  there,  I  think;  if  I  re- 
call, that's  what  happened.  [908] 

Q.     What  did  you  do  there? 

A.     We  went  in  and  met  Mr.  Martin. 

Q.     Who  performed  the  introductions? 

A.  Lydell  Peck.  He  knew  Harold  Martin,  he 
went  to  school  with  him,  I  believe. 

Q.     Then  what  did  you  do? 
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A.  Then  we  told  him  we  came  over  there  and 
wanted  to  run  some  tests. 

Q.  Please  go  on  and  describe  what  happened  and 
what  was  said. 

A.  We  asked  Harold  Martin  if  we  could  run 
some  tests  there  at  the  Vulcan  Foundry  for  the 
Shell  Oil  Company,  and  he  said  to  go  right  ahead. 
As  I  recall  it,  he  took  us  out  and  introduced  us 
to  Harry  Leas,  the  Foreman  of  the  shop,  and  then 
I  think  Mr.  McSwain  then  made  the  arrangements 
with  Harry  Leas  to  run  some  tests. 

Q.  At  that  time,  and  prior  to  this  time,  Shell 
had  decided  to  undertake  the  further  development 
of  your  Core-Min-Oil,  had  it? 

A.  Well,  at  that  time,  up  until  this  time  they 
were — they  wanted  to  witness  it,  see  what  it  Was, 
examine  it. 

Q.  Had  they  decided  to  undertake  the  further 
development  of  your  core  oil  and  assist  you  in 
perfecting  it,  or  had  they  not,  at  the  time  you 
went  to  Vulcan  Foundry? 

A.  No,  I  don't  think  they  said  anything  about 
developing  anything.  They  went  over  to  test  the 
product. 

Q.  Please  continue  with  what  happened  after 
3^ou  went  out  and  met  Mr.  Leas? 

A.  They  made  arrangements  to  go  into  the  foun- 
dry to  run  some  tests,  and  I  know  they  asked  me 
to  make  up  the  necessary  solution  for  making  the 
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tests,  and  they  brought  the  asphalt  emulsion  over 
there. 

Q.  I  want  the  entire  description  of  what  hap- 
pened at  the  Vulcan  Foundry,  I  would  like  to  have 
you  tell  me  as  nearly  as  you  can  recall  what  was 
done,  what  was  said,  and  by  whom? 

A.     Well,  we [909] 

Q.     Did  you  mix  the  solution  up  there? 

A.     Yes. 

Q.     Right   there? 

A.     I  made  the  solution  at  my  home. 

Q.     Had  you  brought  it  wdth  you? 

A.  1  think  we  brought  it  with  us,  or  we  got  it 
the  next  day,  I  do  not  recall.  Anyw^a}^,  I  made  the 
solution  up  and  the}^  brought  the  asphalt  emulsion 
there,  and  I  think  possibly  it  was  the  following 
day  that  we  made  some  tests.  Their  core-maker  is 
a  man  by  the  name  of  Manuel,  he  is  the  one  who 
did  the  work. 

Q.  Was  anything  said  at  the  first  visit  other  than 
you  have  related  that  you  can  recall? 

A.  No.  It  was  the  idea  to  go  over  and  see — try 
the  solution,  see  how^  it  w^orked. 

Q.  Would  you  consider  the  Vulcan  Foundry  a 
fairly  large  foundry? 

A.     No;  it  is  a  small  foundry. 

Q.  Would  you  consider  the  McCauley  Foimdry 
a  large  foundry? 

A.  No.  They  are  very  small  foundries,  so  far 
as  large  foundries  go. 
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Q.  Either  that  day  or  the  next  da}^  you  made 
some  tests.  Just  describe  how  those  tests  were 
made,  what  you  made? 

A.  Well,  the  core-maker,  Manuel,  made  the  cores, 
and  Mr. 

Q.     How  did  he  mix  the  core  oil  with  the  sand? 

A.  Well,  I  think  Manuel  mixed  it  up  down 
there. 

Q.     Ey  hand? 

A.  By  hand,  yes,  measured  out  an  amount  of 
sand  we  wanted  and  then  the  amount  of  solution, 
and  then  the  amount  of  asphalt  emulsion. 

Q.     He  did  that  under  your  direction? 

A.     Yes.    We  told  him  how  to  do  it,  I  told  him. 

Q.     You  say  "we"?  A.     I  told  him. 

Mr.  Hackley:  Q.  Who  was  observing  these 
tests? 

A.  Mr.  Waller  and  Mr.  Spotswood,  and  I  think 
Mr.  McSwain  was  there.  [910] 

Mr.  Hackley:  Q.  They  were  standing  right 
there  while  it  was  going  on? 

A.     Yes.  Then  he  put  them  in  the  core  box. 

Mr.  Aurich:     Q.     Immediately? 

A.  Immediately,  and  put  them  in  the  oven, 
and,  as  I  remember,  within  a  few  days 

Q.  Let's  confine  ourselves  to  the  first  day,  now. 
I  am  talking  about  the  first  test. 

A.     As  I  remember,  the  core  came  out  all  right. 

Q.     What  time  of  day  was  it  ? 
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A.  I  would  say  in  the  morning,  but  that  is  a 
guess. 

Q.  Was  the  furnace  a  direct  or  indirect  fired 
furnace  ? 

A.  That  was  a  direct  fired  furnace.  The  flame 
is  right  on  the  bottom,  on  the  sides,  on  each  side 
of  the  furnace. 

Q.  How  many  cores  did  he  make  on  that  first 
occasion  ? 

A.  I  wouldn't  recall  now;  several,  three  or  four, 
I  would  guess,  on  that  occasion. 

Q.     Were  they  all  placed  in  the  oA'en  together? 

A.    Yes. 

Q.     Were  they  all  the  same  size?  A.     Yes. 

Q.     Do  you  recall  what  they  Avere? 

A.  No,  I  don't  even  recall,  but  I  think  they 
were  cores  for  Merco-Nordstrom  valves,  a  three-inch 
valve,  I  believe. 

Q.  Were  they  of  varying  thicknesses,  or  was 
each  core  of  uniform  thickness? 

A.  I  would  think  they  were  all  about  three 
inches. 

Q.  I  am  speaking  about  a  single  core  now.  Was 
the  core  of  a  uniform  thickness  throughout? 

A.  No.  The}^  are  made  in  halves,  and  they  are 
circular,  so  the  outside  edges  are  thin,  and  in  the 
middle  it  is  about  an  inch  and  a  half  from  the  top 
to  the  bottom. 

Q.     How  long  did  it  take  to  bake  those  cores? 

A.     Twenty  minutes. 
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Q.     Then  what  happened"? 

A.     They  were  taken  out  and  let  cool. 

Q.     Go  ahead. 

A.  After  they  had  cooled,  why,  I  think  they 
[911]  were  taken — I  think  we  brought  them  back 
over  to  San  Francisco,  if  I  remember  rightly,  and 
McSwain  wanted  to  bring  some  back  here. 

Q.  How  much  time  elapsed  between  the  making 
of  the  core  and  the  baking? 

A.  I  would  say  those  cores  were  put  in  and  baked 
probably  within  the  next  few  minutes ;  I  don 't  know 
how  long  it  took. 

Q.  That  is,  immediately  following  the  making  of 
the  core  it  was  placed  right  in  the  furnace,  or 
oven  ?  A.     Yes. 

Q.     How  does  the  Vulcan  Foundry  keep  its  sand  ? 

A.  It  keeps  it  in  bins,  I  think.  They  ship  it  in 
by  the  carload,  and  it  is  brought  from  the  outside. 

Q.  Do  they  keep  their  sand  covered  with  wet 
sacks  ? 

A.     Are  you  talking  about  the  sand"? 

Q.  I  am  talking  about  the  sand  after  it  is  mixed 
with  the  core  oil. 

A.  Yes,  some  of  it,  where  they  put  a  tux  in,  for 
instance,  to  dry  very  fast. 

Q.  What  is  the  general  practice  at  Vulcan  Foun- 
dry as  to  whether  the  sand,  after  being  mixed 
with  the  core  oil,  is  covered  with  wet  sacks  or  not? 

A.  Vv^el!,  some  of  those  are  made  up,  I  explained 
to  you,  witli  a  tux  in  it,  that  is  some  kind  of  corn- 
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starch.    Those  are  covered  with  wet  sacks,  but  the 
others,  where  they  used  the  linseed  oil,  they  didn't 
have  that  covered. 

Q.  Then  you  came  back  to  the  City  and  brought 
the  cores  back  with  you? 

A.     That  is  just  to  the  best  of  my  recollection. 

Q.     That  is  all  we  want. 

A.     It  is  all  vague  in  my  mind. 

Q,  That  is  all  we  can  get,  is  the  best  of  your 
recollection;  no  man  can  do  any  more.  Then  when 
did  you  next  see  Mr.  McSwain? 

A.  Possibly  the  following  day.  I  think  he  had 
Mr.  Waller  go  with  me  over  to  Vulcan  Foundry  and 
had  Mr.  Waller  watch  the  operations  over  there. 

[912] 

Q.     Had  Mr.  Waller  been  there  the  first  day? 

A.     Yes,  he  was  there  the  first  day. 

Q.     Why  did  he  want  him  to  go  the  second  day? 

A.  I  don't  know.  He  went  many  days  after  that, 
several  days  after  that. 

Q.  Do  you  know  whether  Waller  was  given  the 
task  of  working  with  you  ? 

A.  Wei],  he  did  work  with  me  on  it.  I  w^ent  with 
him  many  days  over  there.  They  gave  him  a  ma- 
chine, and  we  met  Mr.  Spotswood  over  there.  Spots- 
wood  did  a  lot  of  work  there  from  then  on. 

Q.  When  was  it  that  it  w^as  discovered  that  the 
softening  of  the  cores  was  probably  due  to  the 
presence  of  the  carbon  dioxide  gas  ? 
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A.  I  think  that  I — we  had  noticed  it,  it  had  been 
noted,  or,  in  fact,  I  told  them. 

Q.     Told  them  what? 

A.  I  told  Mr.  McSwain  and  Waller  and  Mr. 
Spotswood  that  at  times  I  noticed  the  core  oil 
seeemd  to  settle  in  the  bottom,  and  we  would  have 
a  hard — I  told  them  that  at  the  Macauley  Foundry. 

Q.  My  point  is,  when  was  that  ?  They  discussed 
what  they  thought  was  causing  that,  didn't  they? 

A.  Yes.  Within  a  few  days,  that  was  sometime 
at  the  Vulcan  Foundry.  The  gas  wouldn't  do  it 
satisfactorily.  We  thought  it  was  because  of  humid- 
ity in  the  air,  or  something,  that  affected  the  oven, 
because  the  core  men  over  there,  the  oven  men  over 
at  Vulcan  Foundry  told  me  one  day  he  thought  we 
were  all  wrong,  there  was  nothing  wrong,  he  had 
been  able  to  make  a  number  of  them  without  having 
any  trouble. 

Q.  Did  Vulcan  ever  use  your  Core-Min-Oil  com- 
mercially % 

A.     No ;  only  just  to  rmi  some  tests. 

Q.  You  do  recall  the  Shell  Company,  at  one 
stage  of  the  proceedings,  at  least,  came  to  the  con- 
clusion that  the  softening  of  the  cores  was  due  to 
the  presence  of  the  CO2  gas  in  the  oven?  [913] 

A.     Yes,   Mr.   Spotswood  determined  that. 

Q.  Where  did  he  make  that  dis<'ovcry,  do  you 
know?  A.     At  Martinez. 

Q.     When  was  that? 
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A.  Well,  it  was  after  they  had  run  their  tests 
over  there,  before  they  entered  into  the  contract. 

Q.  Was  it  a  long  time  or  a  short  time  after  your 
first  visit  with  Mr.  Mc Swain? 

A.  Oh,  it  was  after  they  had  been  running  tests 
at  the  Vulcan  Foundry. 

Q.  Well,  we  can  approximate  it  this  way:  You 
went  to  Vulcan  Foundry  apjjroximately  two  weeks 
after  you  first  met  Mr.  McSwain,  that  is  correct? 

A.     That  is  as  I  recall  it,  yes. 

Q.  And  then  commenced  your  work  over  at  Vul- 
can from  then  on?  A.     Yes. 

Q.     Would  they  work  there  every  day? 

A.  I  don 't  know  whether  it  was  every  day  or  not. 
They  would  work  part  of  the  time  at  Martinez  and 
then  come  down  to  Vulcan  and  try  the  stuff. 

Q.  Would  you  go  up  to  Martinez  when  they  were 
working  on  this  problem? 

A.  Yes,  I  went  to  Martinez  many  times  with  Mr. 
Waller,  and  to  Vulcan  Foundry  many  times  with 
Mr.  Waller. 

Q.  So  we  may  assume  that  it  was  the  forepart 
of  January,  1938,  when  you  first  went  to  the  Vul- 
can Foundry.  Can  you,  using  that  as  a  guide,  give 
me  the  approximate  time  when  the  fact  that  the 
CO2  gas  was  present  was  considered  to  be  the  cause 
of  the  softening  of  the  cores  ? 

A.  I  don't  know  that  I  could  give  you  the  time, 
but  I  do  know  when  Mr.  McSwain  called  me  and 
told  me  they  were  working  on  the  difficulty  of  the 
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softening  of  the  cores,  that  it  was  a  gas,  and  he 
asked  me  to  go  to  Martinez  with  him,  and  we  went 
up  to  talk  to  Mr.  Spotswood,  and  Mr.  Spotswood 
took  a  tank  of  CO2  and  with  a  tube  he  injected  into 
the   solution   that   CO2   and  it  acted  on  the  solu- 
tion. [914] 

Q.     Do  you  recall  approximately  when  that  was? 

A.     No,  I  couldn't  give  you  the  date  of  it. 

Q.  You  forget  the  date.  Can  you  tell  me  approx- 
imately how  long  it  was  after  this  matter  came  up 
that  that  occurred,  a  month,  two  months,  or  three 
months  ? 

A.  It  may  be  either  of  those;  I  wouldn't  be  able 
to  tell  you. 

Q.  How  many  times  had  you  been  to  Martinez 
prior  to  the  signing  of  the  contract  % 

A.  I  wouldn't  be  able  to  say,  only  guess,  but  I 
was  there  several  times. 

Q.     Half  a  dozen  times? 

A.     Yes ;  probably  more  than  that. 

Q.  Every  time  you  went  in  to  Martinez  did  you 
have  to  sign  at  the  gate,  or  did  somebody  have  to 
sign  at  the  gate  ?  A.     No. 

Q.     You  just  walked  right  in? 

A.  No,  we  didn't  walk  right  in,  but  if  you  are 
with  an  employee,  like  Mr.  Waller,  why,  we  would 
go  to  the  gate  and  he  would  report  he  had  mc  with 
him  and  we  were  going  to  the  laboratory,  to  Mr. 
Spotswood 's  laboratory,  and  that  was  our  purpose 
of  being  there. 
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Q.  Prior  to  the  time  that  they  discovered  the 
CO2  gas  difficulty  had  there  been  any  discussion  be- 
tween you  and  Mr.  Mc Swain,  or  any  other  repre- 
sentative of  Shell,  relative  to  entering  into  a  con- 
tract for  the  marketing  of  this 

A.     I  would  think  so,  yes. 

Q.  I  don't  mean  what  you  would  think.  Had 
there  been  discussions  prior  to  the  discovery  of  the 
C02difficulty  or  not? 

A.  Yes,  I  am  sure  there  was  discussion  about  a 
contract. 

Q.     When  did  those  discussions  originate? 

A.     I  couldn  't  give  you  the  date  on  it. 

Q.     Can  you  give  me  any  approximate  time? 

A.  The  negotiations  for  the  contract  went  over 
a  period  of  several  weeks,  and  we  talked  about  it 
for  some  weeks  before  that.  [915] 

Q.  Would  you  say,  then,  that  the  discussions 
about  a  contract,  forget  about  that  contract,  com^ 
menced  at  least  a  month  before  the  contract  was 
signed?  A.     Yes,  I  would  think  possibly. 

Q.  That  would  be  around  the  forepart  of  March, 
1938  ?  A.     Yes,  I  would  think  so. 

Q.     That  would  be  about  right? 

A.     I  think  so. 

Q.  Up  to  that  time,  up  to  March,  1938,  can  you 
give  me  the  names  of  the  Shell  representatives  that 
you  had  met? 

A.  I  met  Mr.  Gratama,  Mr.  Zublin,  Mr.  Harsch, 
Mr.  Waller.     I  was  trying  to  think  of  the  name— 
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I  thought  of  his  name  yesterday,  that  chemist  up 
at 

Mr.  Hackley:    Yates"? 

A.     Yates,  yes. 

The  Witness:  Mr.  Spotswood,  of  course,  Mr. 
Warren,  Mr.  Snyder.  I  think  that  is  all  I  met  be- 
fore the  contract  was  signed.  I  think  I  met  some 
others  afterward,  Mr.  Von  Doormal,  in  Mr.  Mc- 
Swain's  office. 

Mr.  Aurich:  Q.  Can  you  tell  me  anything  of 
any  conversation  that  you  had  with  any  of  the 
gentlemen  you  have  mentioned,  namely,  Gratama, 
Zublin,  Harsch,  Waller,  Spotswood,  Yates,  Warren, 
Snyder,  and  Mr.  McSwain  between  the  time  of  your 
first  visit  to  Mr.  McSwain,  or  your  first  meeting 
with  him  on  Market  street,  and  the  signing  of  the 
contract  % 

A.  Well,  I  can't  give  you  conversations,  but  I 
know  I  talked  to  them. 

Q.  Can  you  tell  me  anythmg  that  was  said  by 
any  of  those  gentlemen  at  any  time  during  that  in- 
terval that  you  have  not  already  related,  of  course? 

A.     No,  I  don't  recall  anything  specific. 

Q.  Do  you  remember  anything  that  you  may 
have  said  to  any  of  them  % 

A.     No,  I  don't.  [916] 

Q.  Can  you  recall  the  substance  of  any  conversa- 
tion you  had  with  any  of  them  at  any  time  during 
the  interval  in  question? 

A.     No,  I  don't  recall  any  that  I  have  not  related. 
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Q.  Is  there  anything  that  stands  out  in  3^our 
mind  that  may  have  occurred,  or  any  conversation 
that  you  may  have  had  with  any  of  those  gentlemen 
during  the  time  in  question  ? 

A.  No,  I  cannot  recall  anything  I  haven't  re- 
lated. 

Q.  It  was  just  that  you  went  in  and  met  Mr. 
McSwain  and  things  just  went  right  along  in  the 
ordinary  course  of  events,  and  there  was  no  oc- 
casion for  you  to  remember  anything  ? 

A.     That's  right. 

Q.  You  were  meeting  with  some  of  these  gentle- 
men constantly,  having  constant  conversations  with 
them?  A.     That's  right. 

Q.  So  that  at  no  time  was  anything  said  at  any 
one  of  those  conversations  that  you  have  i-etained 
in  your  memory  other  than  what  you  have  already 
enumerated?  A.     That's  right. 

Mr.  Hackley:     And  nothing  now  occurs  to  you? 

A.     Yes,  that's  right. 

Mr.  Aurich:  Q.  Did  you  give  this  matter  any 
thought  last  night,  Mr.  Ruddle,  in  attempting  to  re- 
call the  sequence  of  events  that  occurred,  and  lead- 
ing up  to  it  ? 

A.     Yes,  I  did,  but  I  couldn't  remember  anything 

additional. 

Q.  Now,  I  want  to  go  to  the  period  of  time  just 
prior  to  the  contract  being  signed.  You  discussed 
this  matter  with  Shell  in,  say,  January  of  1938,  and 
the  contract  was  not  signed  until   April   of  1938. 
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What  was  Sliell  doing  with  this  Core-Min-Oil  in 
the  meantime? 

A.  Well,  they  were  running  tests  at  Martinez 
and  over  at  the  Vulcan  Foundry. 

Q.     What  was  the  purpose  of  running  these  tests  ? 

A.  Well,  the  first  tests  that  were  run  were  to 
determine  whether  or  not  the  solution  had  merit 
enough  to  market.  [917] 

Q.     How  were  the  tests  run  ? 

A.  Well,  I  got  oral  reports  from  Mr.  McSwain 
almost  daily  as  to  the  tests  that  they  were  making. 

Q.  You  were  watching  the  tests,  yourself,  pretty 
closely  at  that  time,  weren't  you? 

A.  Yes,  and  I  used  to  stop  and  talk  to  Mr.  Mc- 
Swain. 

Q.  Do  you  know  when  they  decided  that  it  was 
a  marketable  product?  A.     Well 

Q.  That  is,  when  they  told  you  that  they  had 
decided,  I  will  put  it  that  way. 

A.  No,  I  wouldn't  remember  the  date,  but  it  was 
after  they  had  been  running  some  tests  at  Vulcan. 

Q.  Was  it  before  or  after  they  had  discovered 
the  cause  of  the  softening  of  the  cores  ? 

A.  I  think  it  was  prior  to  their  finding  out  the 
reason  for  the  softening  of  the  cores. 

Q.  In  other  words,  you  believe  that  Shell  had 
advised  you  that  they  considered  that  your  Core- 
Min-Oil  was  a  marketable  product,  notwithstanding 
the  fact  that  they  had  not  been  able  to  overcome  this 
difficulty  of  softening  of  the  cores  ? 
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A.  Well,  I  wouldn't  say  they  thought  it  was 
read}'  to  be  put  on  the  market,  but  they  were  in- 
terested enough  in  it  to  want  to  sign  a  contract  on 
it  before  they  had  discovered  what  caused  it,  I  think. 

Q.  I  was  directing  your  attention  to  the  time 
when  Shell  advised  you  that  they  felt  they  had  a 
marketable  product.  Now,  certainly,  it  wasn't  a 
marketable  product  prior  to  the  overcoming  of  the 
softening  of  the  cores,  was  it  ? 

A.  Well,  I  would  say  you  would  have  to  put — 
that  you  couldn't  sell  it  in  an  enclosed — I  mean  an 
open  air  furnace. 

Q.  Let  me  put  it  this  way :  Could  you  have  mar- 
keted your  Core-Min-Oil  to  the  Macauley  Foundry 
for  their  commercial  operations'? 

A.     No,  I  don't  think  we  could  have. 

Q.  Could  you  have  marktited  it  to  Vulcan  Foun- 
dry for  their  commer-  [918]  cial  operations  prior 
to  the  discovery  of  what  was  causing  the  softening 
of  the  cores? 

A.  No,  I  think  we  would  have  had  to  determine 
that. 

Q.  You  didn't  know  what  was  causing  the  soft- 
ening of  the  cores  ?  A.     No. 

Q.  Isn't  it  a  fair  statement  that  prior  to  the 
solving  of  that  problem  you  didn't  have  a  market- 
able product? 

A.  Well,  that  is  possible,  but  the  Shell  Company 
were  interested  in  making  a  contract  with  us  prior 
to  that  time,  certainly. 
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Q.  That  hasn't  anything  to  do  with  my  question, 
Mr.  Ruddle.  If  we  just  take  this  little  by  little  we 
will  get  it  all.  Will  you  read  by  last  question  to  the 
witness  and  see  if  you  can  answer  it  for  me,  Mr. 
Ruddle? 

A.  Yes,  I  would  say  that  would  be  a  fair  state- 
ment. 

Q.  Then,  prior  to  the  time  that  Shell  discovered 
what  they  thought  was  the  answer  to  that  problem 
you  had  no  marketable  product,  although  they  might 
have  been  interested  in  it "? 

A.     That's  right. 

Q.  And  it  is  your  testimony  now  that  prior  to 
the  solving  of  that  problem,  namely,  the  softening 
of  the  cores.  Shell  was  talking  about  entering  into 
a  contract  with  you?  A.     That's  right. 

Q.  AVho  first  brought  up  the  subject  of  a  con- 
tract? A.     Mr.  McSwain.  [919] 

Mr.  Aurich:  Q.  Mr.  Ruddle,  did  I  understand 
you  to  say  that  at  no  time  prior  to  your  interview 
with  Mr.  McSwain  concerning  your  Core-Min-Oil 
did  you  ever  attempt  to  put  your  Core-Min-Oil  into 
a  single  package  or  a  ready-to-use  oil  ? 

A.  Well,  I  put  them  together,  but  I  didn't  at- 
tempt to  keep  them  in  one  package. 

Q.     Why  was  that?  A.     Well,  the  solution 

is  so  much  heavier  than  the  oil  that  it  was  hard 
to  do. 

Q.     In  other  words,  you  were  unable  to  produce 
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a  commercially  successful  core  oil  in  a  ready  to  use 
form  ? 

A.     Yes,  that^s  right;  that  is,  in  one  package. 

Q.  That's  right.  Did  you  discuss  that  fact  with 
any  of  the  men  in  the  foundries  at  which  you  ex- 
perimented with  your  Core-Min-Oil  ? 

A.  Well,  I  don't  recall  that  I  did.  I  told  them 
that  I  had  it  in  two  packages. 

Q.     I  suppose  this  was  at  McCauley's? 

A.     At  Macauley's,  yes. 

Q.  I  suppose  that  is  because  McCauley  is  the 
only  foundry,  as  I  understand  it,  at  which  you  ac- 
tually experimented  with  your  present  Core-Min- 
Oil,  and  by  "present  Core-Min-Oil"  I  mean  the 
Core-Min-Oil  that  you  took  to  Shell.  A.     Yes. 

Q.     Is  that  statement  correct  *? 

A.     Yes,  that  is  a  correct  statement. 

Q.  With  whom  did  you  discuss  the  fact  that  you 
were  unable  to  produce  a  core  oil  in  a  single  pack- 
age, or  ready  to  use  at  McCauley  ? 

A.  I  don't  know  that  I  discussed  it  with  any- 
body. [920]  I  think  I  just  told  the  core  men  there, 
and  possibly  Mr.  Olson,  that  it  was  in  just  two 
packages. 

Q.  Did  anyone  at  McCauley  express  any  criti- 
cism of  the  fact  that  the  oil  would  have  to  be 
bought  in  two  packages,  or  two  containers'? 

A.     No,  not  that  I  recall. 

Q.     Then  did  you  not  believe  that  that   was   a 
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difficult}^  that  you  might  encounter  in  successfully 
marketing  your  Core-Min-Oil  ? 

A.  Well,  I  do  remember — I  can't  recall  that  it 
was,  and  I  say  this,  that  it  didn't  make  any  dif- 
ference, because  they  had  to  put  in  so  many  dif- 
ferent products,  anyway. 

Q.  Had  to  put  in  so  many  different  products  in 
what "? 

A,  In  mixing  it  with  the  sand  they  had  a  number 
of  things  that  had  to  be  mixed  in  with  the  sand 
after  that,  such  as  tux,  and,  I  don't  know,  a  num- 
ber of — silicon,  I  believe,  was  one  which  came  in  a 
sack ;  it  looked  like  rock  salt.  That  was  one  element 
they  put  in. 

Q.     Any  others'? 

A.  Yes,  there  were  quite  a  few,  I  don't  know 
the  names. 

Q.     Were  those  oilsil 

A.  No,  they  were  just  elements  that  they  put  in 
to  make  up  the  different  mixes  before  they  used 
them  for  molding  sand. 

Q.  You  were  present  at  quite  a  few  of  the  tests 
and  experiments  that  Shell  carried  on  between  the 
time  you  first  took  your  Core-Min-Oil  to  them  and  the 
time  the  contract  was  signed?  A.     Yes. 

Q.  Did  you  ever  witness  them  making  any  tests 
on  core  oils  in  which  they  used  ingredients  other 
than  your  Core-Min-Oil  and  asphalt  emulsion  dur- 
in.G^  that  time?  A.     Any  other 

Q.     Ingredients. 
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A.  That  is  the  Shell,  you  are  talking 
about?  [921] 

Q.     Yes.  A.     No,  not  that  I  recall. 

Q.  You  don't  recall  ever  being  present  at  any 
time  when  cores  were  made  with  the  core  oil  which 
did  not  contain  your  solution  and  asphalt  emulsion 
during  the  period  of  time  in  question,  here? 

A.     No,  I  don't  think  so. 

Q.     Up  to  the  signing  of  the  contract  ? 

A.     I  wouldn't  think  so. 

Q.  For  example,  were  you  ever  present  at  the 
Vulcan  Foundry  sometime  prior  to  the  signing  of 
the  contract,  when  a  series  of  cores  were  made  with 
a  core  oil  consisting  of  sodium  silicate  and  asphalt 
emulsion  ?  A.     No. 

Q.  You  never  saw  anyone  from  the  Shell  Com- 
pany performing  such  an  operation  % 

A.  No,  I  don't  think  I  was  present  when  they 
did  it.  I  remember  seeing  some  cores  over  in  the 
Shell  Building  that  they  told  me  were  some  that 
were  made  with  sodium  silicate  and  some  with  plain, 
the  Ruddle  Solution,  as  you  term  it. 

Q.  Was  it  before  the  contract  was  signed  or 
after?  A.     I  wouldn't  know. 

Q.  Are  you  fairly  clear  in  your  mind  that  you 
never  saw  anyone  from  Shell  make  cores  with  just 
sodiiun  silicate  and  asphalt  enudsion  before  the  con- 
tract was  signed,  or  do  you  just  have  no  recollec- 
tion of  it? 

A.     Well,  I  haven't  any  recollection  of  it. 
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Q.  Can  you  tell  me  approximately  the  first  time 
you  ever  met  Mr.  Gratama  ? 

A.  Well,  it  was  during  the  negotiations,  as  I  re- 
call, for  the  contract. 

Q.  Can  you  give  me  any  idea  of  how  long  prior 
to  the  signing  of  the  contract  it  was  when  you  first 
met  him? 

A.     Possibly  two  or  three  weeks. 

Q,  That  would  be  sometime  probably  in  the 
latter  part  of  Mar^h,  1938? 

A.     That  would  be  my  guess.  [922] 

Q.  What  was  the  occasion  for  your  meeting  with 
Mr.  Gratama  at  that  time  ? 

A.  To  discuss  the  contract,  the  proposed  con- 
tract. 

Q.     Who  introduced  you  to  Mr.  Gratama? 

A.     As  I  r  call  it,  Mr.  McSwain  did. 

Q.  Can  Vv^u  recall  any  conversation  that  you  had 
with  Mr.  McSwain  between  the  time  you  first  met 
him  and  the  signing  of  the  contract  ? 

Mr,  Hackley:  Just  a  moment.  Are  you  inquir- 
ing into  conversations  relating  to  the  contract,  ne- 
gotiations leading  to  the  drafting  and  signing  of  the 
contract  ? 

Mr.  Aurich:    Yes. 

Mr.  Hackley:  I  will  object  to  the  taking  of  any 
testimony  on  that  subject,  on  the  ground  that  it  re- 
lates to  an  instrument  in  wi'iting,  which  instrument 
is  of  record  here,  and  is  admitted  by  the  defendants 
to  be  the  contract  of  November  8,  1938,  between  the 


vs.  Shell  Oil  Co.,  Inc.,  et.  at.  1351 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 
parties.     There  has  been  no  showing  or  contention 
of   ambiguity   of  the  instrument.     I  suggest,   Mr. 
Aurich,  that  since  we  have  no  judge  present  to  rule, 
and  that  you  no  doubt  will  press  the  question 

Mr.  Aurich:     Yes. 

Mr.  Haekley   (continuing)  :     that  it  will  be 

considered  that  my  objection  be  a  continuing  one  to 
all  testimony  which  I  construe  to  relate  to  the  in- 
strument, and  any  testimony  to  alter  that  instru- 
ment. 

Mr.  Aurich:     That  is  perfectly  satisfactory. 

The  Witness :  Well,  if  I  am  right  in  my  memory, 
I  think  [923]  that  Mr.  McSwain  brought  Mr. 
Gratama  over  to  Mr.  Peck's  office  with  a  proposed 
form  of  contract.  It  wasn't  something  to  be  signed, 
but  it  was  a  memorandum  of  something  to  discuss, 
and  that,  as  I  remember,  was  the  first  time  that 
I  met  Mr.  Gratama. 

Q.  Do  you  recall  anythmg  that  was  said  at 
that  meeting  by  anyone  present — strike  that  ques- 
tion. 

Who  was  present  at  that  meeting  *? 

A.  As  I  recall  it,  Mr.  James  F.  Peck,  Lydell  Peck, 
myself,  Mr.  McSwain,  and  Mr.  Gratama;  I  don't 
know  whether  there  was  anyone  else  there,  or  not. 
That  is  all  I  can  re-call. 

Q.  Can  you  recall  what  was  said  by  anyone  at 
that  meeting? 

A.  Only  generally,  we  discussed  the  memoran-* 
dum  that  they  had. 
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Q.     Did  they  leave  the  memorandum  with  you? 

A.  I  don't  know  whether  they  did,  or  not.  I 
have  an  idea  that  they  didn't. 

Q.     You  don 't  have  it  now  ? 

A.  I  do  not  have  it  now,  but  they  made  notations 
on  it,  I  think,  and  took  it  back. 

Q.  I  now  show  you  Plaintiff's  Exhibit  3,  an- 
nexed to  the  deposition  of  Mr.  McSwain,  which  is 
a  draft  of  an  agreement,  and  I  will  ask  you  if  that 
is  the  memorandum  agreement  that  was  brought 
over  to  you,  and  the  two  Mr.  Pecks,  by  Mr.  Mc- 
Swain and  Mr.  Gratama  at  the  conversation  that 
you  have  just  described  ? 

A.     I  would  say  that  it  wasn't. 

Q.     It  was  not? 

A.  No.  I  would  saj^ — I  believe  it  had  a  head- 
ing, I  think  it  was  entitled  "Memorandum." 

Q.  Following  that  meeting  with  Mr.  Gratama, 
when  was  the  next  time  you  met  him  ? 

A.     I  couldn't  recall.    We  continued,  I  think,  for 
two  or  three  weeks,  possibly. 
.     Q.     Meeting  quite  frequent^? 

A.     Meeting  every  day  or  two,  every  few  days. 

Q.  What  was  the  oc<^asion  of  Mr.  McSwain  and 
Mr.  Gratama  bringing  [924]  you  this  memorandum  ? 

A.  Mr.  McSwain  had  suggested  that  we  enter  into 
a  contract,  had  asked  that  we  enter  into  a  contract, 
and  that  was  the  start  of  the  negotiations. 

Q.  During  all  of  that  interval  between  the  time 
you  first  met  Mr.  Gratama  and  the  signing  of  the 
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contract,  can  you  tell  me  anything  that  was  said 
by  Mr.  Gratama  to  you  or  Mr.  Peck,  or  anything 
that  you  said  to  Mr.  Gratama  ? 

A.     No,  I  don't  recall  any  conversation  at  all. 

Mr.  Aurich:  Q.  When  was  the  first  time  you 
ever  met  Mr.  Zublin  ? 

A.  I  can't  recall  whether  I  met  Mr.  Zublin  be- 
fore or  after  the  contract  was  signed.  [925] 

Q.  Do  you  recall  the  occasion  of  your  first  meet- 
ing him,  irrespective  of  the  date  ? 

A.  No,  I  can't  do  that,  either.  I  remember  after 
the  contract  was  signed  of  going  over  to  Mr.  Zub- 
lin's  office.  Whether  I  met  him  before  that  I  can't 
recall. 

Q.     You  have  no  recollection  of  that  at  this  time? 

A.     No,  I  haven't. 

Q.  Can  you  recall  whether  or  not  you  ever  met 
Mr.  Zublin  before  you  disclosed  the  formula  of 
your  Core-Min-Oil  to  him? 

A.  No,  I  can't.  I  know  on  one  occasion  Mr. 
Zul)lin  went  up  to  my  apartment  on  another  matter, 
but  whether  that  was  before  or  after  I  don't  Ivnow. 

Q.  Now,  again  going  to  the  circumstances  lead- 
ing up  to  the  signing  of  the  contract,  generally, 
when  you  first  approached  Mr.  McSwain  with  your 
Core-Min-Oil  proposition,  whenever  it  was,  on  Mar- 
ket street,  you  had  the  idea  in  mind  that  perhaps 
you  could  interest  Shell  in  the  matter  suflficiently  to 
induce  them  to  take  it  over  and  market  and  sell  it 
for  you ;  is  that  right  ? 
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A.  Yes.  I  had  thought  of  every  available  per- 
son that  might  market  it,  including  the  Shell. 

Q.  Did  you  mention  to  Mr.  McSwain  at  your 
first  meeting  with  him  that  that  was  what  you  had 
in  mind?  A.     Yes. 

Q.     You  didn't  tell  us  that  yesterday,  did  you? 

A.     No,  I  don't  know  whether  I  did,  or  not. 

Q.  AYell,  it  doesn't  matter,  doesn't  make  much 
difference  whether  you  did  or  not.  Will  you  tell- 
as  about  it  now,  what  you  told  Mr.  McSwain  at  your 
first  meeting  with  him  regarding  your  desire  of 
entering  into  a  contract  with  Shell  ? 

A.  Well,  I  met  him  on  the  street  and  he  asked 
what  I  was  doing,  and  I  told  him  I  had  this  core 
oil,  and  I  was  looking  for  somebody  to  market 
it.  [926] 

Q.  Well,  did  you  suggest  to  him  that  you  had 
Shell  in  mind  as  one  of  the  possibilities  that  might 
be  interested  in  it? 

A.  I  think  probably  I  asked  him  if  they  would 
be  interested  in  it. 

Q.  Did  you  mention  to  him  that  if  so  it  might 
be  advisable  to  have  a  contract  prepared  and 
signed?  A.     No,  not  at  tliat  time. 

Q.  Did  you  mention  anything  to  him  about  the 
terms  of  any  such  contract  that  you  might  draw 
up?  A.     No. 

Mr.  Hackley:  This  is  still  the  first  conversation 
on  Market  street? 

Mr.  Aurich :    Yes.     When  was  the  first  time  that 
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the   question  of  entering  into  a  contract  between 
you  and  Shell  was  discussed? 

A.  As  I  recall,  after  we  had  gone  to  Vulcan 
Foundry  and  had  demonstrated  it  to  Mr.  Waller, 
and  Mr.  MeSwain,  and  Mr.  Spotswood,  Mr.  Mc- 
Swain  asked  that  we  draw  up  a  contract  with  the 
Shell  Company. 

Q.     What    did   you   say? 

A.     I  said,  "All  right." 

Q.     Who  finally  drew  up  the  contract? 

A.     The  Shell  Company. 

Q.  Did  you  tell  Mr.  McSwain,  "Well,  all  right, 
we  will  be  glad  to  enter  into  a  contract  with  you, 
but  you  draw  it  up"? 

A.  Well,  now,  I  can't  recall  whether  we  sug- 
gested who  should  draw  the  contract.  We  talked 
about  the  contract  with  him,  and  he  said  that  he 
would  have  one  drawn. 

Q.  Were  you  surprised  to  have  Mr.  McSwain 
make  this  statement  to  you  right  out  of  the  blue, 
so  to  speak? 

A.  Well,  I  don't  consider  a  statement  like  that 
out  of  the  blue.  He  had  been  examining  it  for 
weeks. 

Q.  You  think  Mr.  McSwain  had  in  the  back  of 
his  mind  all  the  time  that  he  was  experimenting 
with  this  Core-Min-Oil  the  idea  of  entering  into  a 
contract  ? 

A.     I  have  no  idea  what  was  in  the  back  of  his 

mind. 
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Q.     But  that  was  in  your  mind  ? 

A.     Certainly.     We  wanted  to  market  [927]  it. 

Q.  Did  you  ever  tell  Mr.  McSwain  that  the 
American  Bitumals  Company  was  interested  in  this 
product  ? 

A.  I  told  him  we  had  been  negotiating  with 
American  Bitumals  Company. 

Q.  Did  you  tell  him  your  negotiations  had 
broken  down?  A.     Yes. 

Q.  Did  you  tell  him  that  other  companies  had 
been  interested  in  if?  A.     I  did. 

Q.  Did  you  tell  him  your  negotiations  had 
broken  down?  A.     I  did. 

Q.  You  didn't  lead  him  to  believe  by  any  con- 
versation that  those  negotiations  were  still  pend- 
ing, and  that  if  he  wanted  to  enjoy  whatever  bene- 
fit Shell  Company  could  get  from  the  Core-Min-Oil 
that  he  had  better  sign  a  contract  with  you? 

A.     Certainly  not. 

Q.  AVhere  was  this  conversation  relating  to  the 
contract?  A.     I  don't  recall  just  where  it  was. 

Q.     Do  you  know  who  was  present? 

A.  No,  I  don't  know  that  I  do,  but  I  think  Ly- 
dell  Peck  w^as  present. 

Q.     Who  was  iDresent  on  behalf  of  Shell? 

A.     You  mean  McSwain? 

Q.  No.  Who  was  present  on  behalf  of  Shell, 
outside  of  McSwain? 

A.  Possibly  Waller  was  there,  but  I  wouldn't 
be  sure. 
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Q.     Mr.  Harsch?  A.     I  don't  think  so. 

Q.     Were  any  terms  discussed  at  that  time? 

A.  No,  I  don't  think  so,  only  just  generally 
about  their  selling  it. 

Q.  No  discussion  about  the  minimums,  for  ex- 
ample, you  would  require? 

A.  Yes,  we  required  minimums,  but  that  came 
not  at  that  time;  it  came  up  when  we  started  nego- 
tiations, when  he  started  bringing  over  the  memo- 
randa; that  is  when  we  talked  about  terms  of  it. 
We  asked  for  a  large  minimum.  I  think  Mr.  Gra- 
tama  was  there,  and  Mr.  Gratama  said  that  they 
wovildn't  agree  to  a  large  minimum  because  our  in- 
terests were  parallel,  and  naturally  if  they  took  it 
up  to  sell — we  would  have  to  [928]  depend  on  them 
to  get  the  most  out  of  it. 

Q.  If  I  understand  you  correctly,  you,  Mr.  Peck, 
Lydell  Peck,  Mr.  McSwain,  probably  Mr.  Waller, 
were  some  place  at  some  time,  and  Mr.  McSwain 
said,  "How  about  us  entering  into  a  contract  to 
market  this  material?",  and  you  said  "Fine,"  and 
he  said,  "Well,  we  will  prepare  a  draft  of  a  con- 
tract, or  memorandum,  and  bring  it  over  to  you." 
Is  that  about  the  way 

A.  That  is  as  I  remember  it,  something  similar 
to  that. 

Q.  He  had  no  idea  of  how  much  of  a  royalty 
you  were  going  to  demand? 

A.  Yes,  I  think  we  discussed  generally  the  terms 
of  what  a  contract  should  be,  but  I  don't  recall  at 
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this  instant  when  these  things  were  said.     I  remem- 
ber they  were  said. 

Q.    You  heard  it  discussed  generally,  the  terms? 

A.  Yes,  because  I  believe  the  memorandum  that 
was  brought  over  there  generally  had  most  of  these 
terras  in  it,  as  I  recall. 

Q.  Have  you  any  idea  as  to  how  much  time 
elapsed  between  this  conversation  with  Mr.  Mc- 
Swain,  when  he  suggested  that  perhaps  a  contract 
would  be  advisable,  and  the  time  that  the  first 
memorandum  was  presented  to  you? 

A.     No.     I  would  say  within  a  few  days,  though. 

Q.  This  whole  period  of  negotiations,  as  I  un- 
derstand it,  was  about  two  weeks  in  length? 

A.     I  would  think  that,  yes. 

Q.  From  the  time  Mr.  McSwain  first  mentioned 
it  until  the  contract  was  finally  consummated? 

A.  Well,  yes,  I  would  guess  that  is  about  the 
time. 

Q.  During  that  two  weeks  period  you  had  many 
conversations  with  Shell  representatives  concern- 
ing the  contract?  A.     Yes,  nearly  every  day. 

Q.  With  any  representatives  or  any  others  than 
those  names  you  gave  me  this  morning,  I  have  them 
here  if  you  want  me  to  read  [929]  them  to  you. 

A.  No.  I  thinly  I  included  all  of  them  that  were 
there. 

Q.  Can  you  recall,  either  exactly  or  in  sub- 
stance,  anything  that  was   said  by  any   of  those 
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gentlemen  during  the  j:)eriod  of  the  negotiations  for 
the  contract? 

A.     Not  other  than  I  have  related. 

Q.  Other  than  that  you  just  discussed  the  terms 
of  the  contract?  A.     That's  right. 

Q.  Do  you  recall  when  the  almost  final  draft 
of  the  contract  was  completed? 

A.  Well,  I  would  say  that  one  was  almost  the 
final  draft.  It  might  have  been  changed  a  time  or 
two  after  that,  but  I  would  say  that  was  almost  the 
final  draft. 

Q.  By  ''that  one,"  you  mean  Plaintiffs'  Exhibit 
3  on  the  deposition  of  Mr.  McSwain? 

A.    Yes. 

Q.  Who  prepared  Plaintiffs'  Exhibit  3,  so  far  as 
you  know? 

A.  Mr.  McSwain  brought  it  to  the  office  with 
Mr.  Gratama. 

Q.  It  wasn't  prepared  by  either  you  or  Mr. 
Peck,  or  anyone  associated  with  you? 

A.  No.  Those  were  all  prepared  out  of  Mr. 
Peck's  office. 

Mr.  Hackley:     Do  you  mean  outside  of 

A.     Yes,  outside. 

Mr.  Hackley:     Away  from. 

A.     Away  from. 

Mr.  Aurich:  Q.  Did  you  ever  prepare,  or  have 
])repared  for  you,  any  draft  of  an  agreement  to 
submit  as  a  counter  proposal,  or  did  3^ou  just  take 
their  draft  and  discuss  it  from  there? 
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A.  As  I  recall,  we  just  discussed  it  from  their 
draft,  I  don't  think  we  did — it  is  possible  we  did 
but  I  don't  know. 

Q.  How  many  drafts  such  as  Plaintiffs'  Exhibit 
3  were  prepared,  do  you  recall? 

A.  I  think  there  were  several;  there  were  three 
or  four,  possibly.   [930] 

Q.  Do  you  have  in  your  possession  any  draft 
of  the  license  agreement  in  controversy,  other  than 
Plaintifes'  Exhibit  3? 

A.     No.     I  think  that  is  the  only  one  we  had. 

Q.     Have  you  made  a  search  for  it  ? 

A.     Yes. 

Q.  Plaintiffs'  Exhibit  3  is  the  only  one  you  can 
find? 

A.  That  is  the  only  one  I  think  that  we  have; 
the  only  one  I  could  find,  anyway. 

Q.  Do  you  recall  the  circumstances  of  discussing 
Plaintiffs'  Exhibit  3?  A.     Yes. 

Q.     Do  you  recall  that  quite  definitely? 

A.  It  was  almost  the  final  draft  I  mentioned  a 
core  covering,  and  Mr.  Gratama  asked  that  it  be 
included  in  the  contract,  and  Mr.  Lydell  Peck  in- 
sisted that  we  keep  it  separate,  market  it  separate 
from  Shell.  Anyway,  Mr.  Gratama  seemed  to  want 
to  include  it,  and  threatened  not  to  enter  into  the 
contract  unless  it  was  put  in,  so  we  finally  agreed 
to  put  it  in,  and  those  changes  were  made  because 
of  it. 

Q.     By  "core  covering"  you  mean  core  wash? 
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A.     Yes,  core  wash. 

Q.  In  other  words,  all  the  interlineations  ap- 
pearing on  this  exhibit  were  put  in  there  to  cover 
the  core  wash? 

A.  Oh,  not  entirely,  I  don't  mean  that.  That 
was  the  reason  for  this  changing.  I  remember 
Lydell  Peck  said  we  would  like  to  keep  it  out  be- 
cause suppose  Shell  wouldn't  market  it  for  some 
time,  we  would  like  to  be  able  to  put  that  on  the 
market  ourselves,  get  a  return  on  it,  so  Gratama 
said,  "Well,  we  will  put  everything  that  pertains 
to  foundry  use  in  this  contract." 

Q.  So  that  at  the  time  this  draft  of  a  license 
agreement.  Plaintiffs'  Exhibit  3,  was  discussed? 

A.     That  first  draft,  you  are  talking  about? 

Q.  No.  I  am  talking  about  the  circumstances 
you  have  just  re-  [931]  lated  at  the  time  that  tliis 
particular  document  I  have  in  my  hand,  Plaintiffs' 
Exhibit  3,  was  under  discussion? 

A.     That's  right. 

Q.  It  was  not  previous  to  the  discussion  of 
Plaintiffs'  Exhibit  3? 

A.  No,  that  was  the  time,  and  Mr.  McSwain 
wrote  those  in  at  the  time,  in  his  own  handwriting. 

Q.     Who  was  present? 

A.  Lydell  Peck  and  Mr.  James  F.  Peck,  Mr. 
McSwain  and  Mr.   Gratama. 

Q.  Was  Mr.  James  F.  Peck  present  at  prac- 
tically all  the  conferences  relating  to  the  execution 
of  the  contract?  A.     Yes. 
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Q.  These  changes  that  you  have  referred  to,  they 
were  inserted  finally  by  Mr.  McSwain  because  of 
Mr.  Gratama's  insistence  that  the  contract  be  broad- 
ened to  include  your  core  wash? 

A.  That's  right,  and  then  we  insisted  that  if  it 
included  core  wash  that  it  includes  "all  composi- 
tions for  foundry  use." 

Q.  That  was  the  reason  for  the  inclusion  of  the 
words,  for  example,  on  the  first  page,  "A  new  com- 
position for  other  foundry  uses,  such  as  core  cover- 
ing"? A.     That's  right. 

Q.     Who  dictated  these  changes  to  Mr.  McSwain  % 

A.  I  don't  know  that  anybody  dictated  them. 
That  was  the  result  of  a  conversation,  and  Mr.  Mc- 
Swain wrote  those  in  so  it  would  be  agreeable  to 
both  parties. 

Q.  Did  McSwain  have  a  draft  of  this  agreement 
with  him? 

A.  Yes,  I  think  there  were  two  of  them,  and  we 
ko]-t  one  of  them,  and  he  took  the  other  away,  and  it 
was  drafted  into  the  final  draft,  and  from  there,  I 
think  it  might  have  been  changed  after  that,  the  next 
day,  it  might  have  been  changed,  too,  but  we  haven't 
any  copy  of  it. 

Q.  In  other  words,  you  think  that  Plaintiffs' 
Exhibit  3,  even  changed  as  it  is,  might  not  have  been 
\.h('  aGi-r?enicnt  tliat  was  [^Bl^]  finally  dictated? 

A.  Yes,  that's  possible,  but  I  don't  know  that 
to  be  the  fact. 

Q.    How  does  it  happen  that  this  license  agree- 
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ment  is  dated — Let  me  strike  that  question. 

How  does  it  happen  that  Plaintiffs'  Exhibit  3, 
which  is  a  draft  of  the  license  agreement,  is  dated 
April  8,  1938? 

A.  I  don't  know,  unless  it  was  retyped  that  day. 
It  just  occurs  to  me  that  it  was  typed  in  on  the 
original  from  this,  that  was  just  copied  into  the 
original  on  a  typewriter. 

Q.  By  'Hhis"  you  mean  "A  new^  composition  for 
other  foundry  uses,  such  as  core  covering"? 

A.  Yes.  That,  I  think,  was  typed  into  the  draft 
or  either  rewritten  off  that  same  draft. 

Q.  This  entire  exhibit  had  to  be  rewritten,  didn't 
it,  before  you  could  sign  it? 

A.     Well,  now 

Mr.  Hackley:     Let  the  witness  examine  it. 

The  Witness:     May  I  see  the  original? 

Mr.  Hackley:  I  am  not  sure  that  I  have  one 
here.     Have  you  got  the  original  contract  here? 

Mr.  Aurich:     No,  we  haven't  the  original. 

Mr.  Hackley:     I  don't  have  it  here,  either. 

The  Witness:  That  would  appear  that  it  would 
have  to  be  rewritten,  but  I  don't  know  what  they 
did.     I  know  you 

Mr.  Aurich  (Interrupting) :  Q.  You  can't  giv6 
me  any  information,  then,  why  the  draft  of  the  li- 
cense agreement,  Plaintiffs'  Exhibit  3,  bears  a  date 
of  April  8,  1938? 

A.     No,  I  couldn't  tell  you. 

Q.     Could  it  be  possible  that  the  license  agree- 
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ment  was  not  actually  signed  on  April  8,  19381 

A.     Well,  I  couldn't  tell  you  that,  either. 

Q.  Following  the  signing  of  the  contract  in  con- 
troversy, I  under-  [933]  stand  that  you  then  and 
there  disclosed  your  so-called  secret  formula  to  Mr. 
Gratama  and  Mr.  McSwain? 

A.     That's  right. 

Q.  What  is  the  next  thing  that  happened  in  the 
course  of  events  that  you  recall  ? 

A.  I  think  the  following  day,  or  the  day  after, 
we  went  to  Martinez  and  there  I  disclosed  to  Mr. 
Yates,  I  think  Mr.  Zublin  went  along,  but  I  am 
not  positive  about  that,  but  Mr.  Waller,  and  Mr. 
McSwain,  and  Mr.  Spotswood  were  present,  and  I 
think  Mr.  Snyder,  at  the  Martinez  laboratory. 

Q.     Was  this  disclosure  in  writing,  or  orally? 

A.  I  imagine  they  wrote  it  down.  I  don't  know 
that  I  gave  it  to  them  in  writing. 

Q.     I  meant  how  did  you  tell  it  to  them  ? 

A.  I  imagine  I  told  them  about  it,  and  they 
wrote  it  down,  or  I  even  wrote  it  dow^i  for  them; 
I  don't  know. 

Q.     You  don't  recall  that? 

A.  No,  I  don't  recall  that.  I  know  I  made  the 
solution  for  them  before  them  at  that  time. 

Q.     Did  you  make  up  some  solution  for  them? 

A.    Yes. 

Q.     Right  then  and  there? 

A.     Right  then  and  there. 
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Q.  What  was  said  by  anybody  at  that  time  and 
place,  if  you  recall? 

A.  I  remember  Mr.  Yates  saying  he  had  some 
of  the  solution  previously  that  I  had  given  to  the 
Shell  Company,  I  think  I  gave  it  to  Mr.  McSwain, 
and  he  said  that  he  had  analyzed  it  and  he  said  that 
he  didn't  have  the  correct  analysis  of  it,  and  was 
glad  that  he  hadn't  signed  the  report. 

Q.     Pardon  me? 

A.  He  said  he  was  glad  he  hadn't  signed  the  re- 
port of  the  analysis. 

Q.  What  else  happened  at  that  meeting  at  Mar- 
tinez ? 

A.  Well,  I  don't  recall  anything  else  other  than 
telling  them  about  the  solution  and  its  use  in  cores. 

Q.     Tell  me  what  you  told  them. 

A.  I  don't  recall  onl}^  just  [934]  telling  them 
generally. 

Q.     Then  what  happened? 

A.     I  think  we  returned  home. 

Q.  What  is  the  next  thing  that  happened  in  the 
order  of  events?  When  did  you  next  have  any 
contact  mth  anybody  from  Shell? 

A.  I  have  a  faint  recollection  of  seeing  Mr.  Mc- 
Swain the  next  day. 

Q.     Do  you  recall  the  meeting  at  this  time? 

A.     No,  I  don't. 

Q.  Do  you  recall  an\i:hing  that  was  said  by  Mr. 
McSwain  ? 
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A.  Only  that  we  would  go  over  to — I  don't  re- 
call just  what  happened  at  that  time. 

Q.  Did  Shell,  so  far  as  you  know,  immediately 
start  to  experiment  with  your  Core-Min-Oil  *? 

A.     Yes. 

Q.     Where  did  they  carry  on  those  experiments'? 

A.     At  the  Vulcan  Foundry. 

Q.     Did  they  carry  them  on  at  any  place  else? 

A.     Up  at  Martinez  in  their  laboratory. 

Q.  Did  they  subsequently  carry  on  any  experi- 
ments at  any  place  other  than  the  Vulcan  Foundry 
and  at  Martinez? 

A.  I  think  they  went  over  to  Shell  Development 
Company,  if  that  is  what  you  mean. 

Q.    Where? 

A.  At  Emeryville.  I  went  over  there  at  one 
time. 

Q.  How  often  would  you  visit  the  Vulcan  Foun- 
dry during,  let's  say,  April  and  May,  in  1938,  while 
Shell  was  working  with  your  core  oil? 

A.  I  went  over  two  or  three  times  a  week,  I 
think,  with  Mr.  Waller. 

Q.    What  would  you  do  while  over  there? 

A.  We  would  inspect  the  cores  and  the  work 
that  Mr.  Spotswood  was  doing.  He  used  an  elec- 
tric oven  from  the  Martinez  plant,  brought  it  down 
to  the  Vulcan  Foundry,  and  then  he  made  a  lot — 
many  cores,  for  example,  the  Merco  Nordstrum 
valve  castings. 

Q.     Were  the  cores  uniformly  successful? 
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A.  Well,  in  baking  [935]  them  in  an  electric 
oven  they  were. 

Q.     Uniformly    so?  A.     Yes. 

Q.     As  to  all  the  characteristics  of  a  core  oil? 

A.  Well,  now,  I  don't  know  that  they  all  were, 
because  he  tried  different  variations,  but  those  that 
I  saw,  where  he  used  the  materials  that  I  gave  him, 
were  all  good. 

Q.  You  keep  saying  "him".  I  suppose  you 
mean  Mr.  Spotswood?  A.     Yes. 

Q.  Do  you  know  why  he  was  trying  different 
variations  ? 

A.  Yes.  They  were  trying  to  get  all  the  infor- 
mation they  could  for  sales  purposes,  because  Mr. 
McSwain  said  they  wanted  to  get  a  background  of 
several  thousand  castings  so  they  could  use  it  in 
their  sales  organization. 

Q.  Did  you  tell  them  that  there  was  no  use  in 
their  experimenting  with  various  proportions,  and 
you  had  been  all  through  that,  and  that  the  formula 
you  had  given  them  was  the  best  that  they  could 
expect  to  get? 

A.  No,  although  Mr.  McSwain  said  they  were 
trying  to  put  it  into  one  package,  and  the  reason 
for  that  he  gave  was  that  he  quoted  some  law  that 
he  said  you  could  not  sell  a  patented  article,  you 
couldn't  control  the  sale  of  an  unpatented  article 
with  a  patented  article;  that  is,  you  could  not  sell 
our  patented  article  and  you  couldn't  control  the 
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sale  of  asphalt,  and  for  that  reason  he  wanted  to 
put  it  in  one  package,  not  to  get  a  better  price. 

Q.  Was  this  in  the  early  stage  following  the 
signing  of  the  contract,  or  did  that  come  later? 

A.  Yes,  I  think  it  was  in  the  very  early  stage,  I 
think  they  started  at  that  time  to  put  it  in  one 
package. 

Q.  So  that  they  were  experimenting  with  vari- 
ous proportions  of  your  formula,  not  with  the  idea 
of  improving  the  formula,  but  [936]  with  the  idea 
of  attempting  to  x^lace  it  in  one  package? 

A.     That's  the  way  they  told  me. 

Q.     That's  the  way  they  told  3^ou?  A.    Yes. 

Q.  During  this  period  of  time  after  the  signing 
of  the  contract  did  you  witness  anyone  from  Shell 
making  any  cores  with  the  core  oil  which  did  not 
contain  sodiimi   silicate?  A.     No. 

Q.  I  will  reframe  the  question.  At  any  time 
following  the  signing  of  the  contract,  did  you  wit- 
ness anyone  from  Shell  makmg  any  cores  with  just 
sodium  silicate  and  asphalt  emulsion? 

A.     No.  I  didn't. 

Q.  At  the  time  you  had  visited  wdth  Mr.  Spots- 
wood  over  at  Emeryville,  Vulcan,  you  observed 
what  he  was  doing? 

A.     Yes,  I  did  when  I  was  there. 

Q.  Did  you  see  the  material  he  was  working 
with? 

A.  Yes,  but  that  wouldn't — you  would  not  be 
able  to  tell  by  looking  at  a  material  what  he  was  do- 
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ing.     You  could  tell  a  sodium  silicate  material,  but 
you  couldn't  tell  what  it  was. 

Q.  Did  you  ever  observe  anyone  from  Shell  mak- 
ing up  a  core  oil,  mixing  it  ?  A.     No. 

Q.  You  were  never  at  Martinez  when  Mr.  Spots- 
wood  mixed  up  core  oil? 

A.     Only  when  I  showed  him,  the  first  time. 

Q.  Can  you  recall,  let's  say,  the  foreiDart  of  1938, 
in  April,  until  Jmie  or  July,  any  conversation  you 
had  with  Mr.  Spotswood? 

A.  Only  generally  what  was  done  up  there  mitil 
the  Spotswood  application.  I  think  that  is  the  last 
time  I  was  up  to  Martinez,  and  just  general  con- 
versation, what  he  was  doing.  Mr.  McSwain  used 
to  tell  me  all  the  time  what  they  were  doing,  they 
were  going  to  market  their  product  within  the  next 
week  or  ten  days ;  that  was  every  time  1  met  him. 

Q.  Can  you  tell  me  one  specific  instance,  giving 
me  the  time,  the  [937]  place,  and  the  persons  pres- 
ent, that  Mr.  McSwain  made  that  statement  to  }- ou  i 

A.  I  can't  give  you  the  time,  but  I  can  tell  you 
the  place,  and  I  can  tell  you  who  was  with  me  when 
he  made  that  statement,  not  once  but  many  times. 
Lydell  Peck  was  with  me,  went  with  me  over  to 
Floyd  McSwain 's  office  on  many  occasions. 

Q.     Can  you  remember  one  occasion? 

A.  I  can't  give  you  the  date,  but  I  do  remember 
distinctly  going  there  when  that  was  told  to  me 
several  times  in  the  presence  of  Mr.  Peck. 
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Q.  Was  anyone  else  there  outside  of  you,  Mr. 
McSwain,  and  Mr.  Peck? 

A.  I  don't  recall  anyone  else.  It  is  possible  Ray 
Harsch  was  there,  but  I  am  not  sure.  His  office 
was  next  to  McSwain's. 

Q.  Do  you  recall  at  any  time  that  Mr.  McSwain 
made  any  statement  that  there  was  anyone  else 
present,  outside  of  yourself,  Mr.  Peck,  and  Mr. 
]^[c  Swain? 

A.  No,  I  can't  recall  that  he  made  that  in  the 
presence  of  anyone  else  other  than  Mr.  Peck. 

Q.  What  was  the  occasion  of  his  making  that 
statement  to  you? 

A.  Because  we  were  insisting  upon  this  being 
marketed. 

Q,     By  "this"  you  mean  Core-Min-Oil ? 

A.  Yes,  and  Ave  would  go  over  and  talk  to  him 
>^bout  it  to  find  out  when  they  w^ere  going  to  start 
marketing  it,  and  those  were  the  answers  we  got. 

Q.  What  were  the  answers  you  got,  will  you  re- 
peat it? 

A.  That  the  Shell  were  going  to  put  it  on  the 
market  within  the  next  week  or  next  ten  days,  the 
next  two  weeks. 

Q.  This  would  last  during  the  entire  period  that 
Shell  was  working  on  this  problem? 

A.  Yes,  while  they  were  trying  to  put  it  in  the 
one  package.  McSwain  always  said  if  they  couldn't 
put  it  in  one  package  they  would  market  it  in  two 
packages. 
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Q.  When  did  Mr.  McSwain  start  to  make  these 
remarks  ? 

.1.  1  don't  know  when  he  didn't  make  it  after 
the  contract  was  [938]  signed.  We  had  always 
asked  him  to  get  it  on  the  market. 

Q.  Now,  is  it  your  testimony  that  three  days 
after  the  contract  was  signed,  for  example,  Mr. 
McSwain  said,  ''We  will  have  your  Core-Min-Oil 
ready  to  market  in  ten  days'"? 

A.     No,  that  is  not  my  testimony. 

Q.  That  is  what  I  am  trying  to  find  out.  How 
long  after  the  signing  of  the  contract  was  it  before 
Mr.  McSwain  commenced  to  make  the  statement 
you  attribute  to  him? 

A.  Possibly  a  month  after  the  contract  was 
signed,  maybe;  might  have  been  as  much  as  two 
months,  but  not  so  very  long  after  the  contract  was 
signed  that  we  received  those  promises. 

Q.     When  did  those  promises  end? 

A.  They  were  made  up  until  a  letter,  just  before 
a  letter  we  received  from  Mr.  McLaren,  as  I  re- 
member. Mr.  McSwain  said  to  me  one  day,  "It 
doesn't  look  very  good  for  the  Core-Min-Oil."  He 
said,  "We  have  been  able  now  to  do  the  same  thing 
with  linseed  oil  and  other  materials."  He  said  an 
albino  asphalt,  I  think  that  was  one  of  the  parts. 
'•Jx'  said  tlio  iilbino  asphalt  and  linseed  oil,  he  would 
be  able  to  make  a  core  that  had  all  the  good  quali- 
ties that  our  core  had,  and  the  same  drying  time, 
but  I  can't  recall  just  what  the  good  qualities  were 
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that  he  enumerated  to  me  at  that  time.     Anyway, 
it  was  a  perfect  core  oil,  with  the  same  drying  time 
that  our  core  oil  had. 

Q.  I  will  go  into  that  statement  a  little  bit  later 
ill  tk^tail,  I  don't  want  to  shut  you  off,  I  am  more 
interested  in  another  point  at  the  present  time  in 
one  of  your  previous  answers.  You  said  that  Mr. 
McSwain  kept  making  these  statements  to  you,  more 
or  less  frequently,  from  a  period  of  about  a  month 
or  two  months  after  the  signing  of  the  contract  imtil 
around  the  time  that  a  letter  was  received  by  you 
from  the  Shell  Oil  Company,  signed  [939]  by  Mr. 
McLaren  ? 

A.  Yes.  This  might  have  been  after,  a  little 
while  after  that. 

Q.     It  was  about  that  time  ? 

A.     I  would  say  about  that  time. 

Q.  I  show  you  a  letter  dated  July  26,  1939,  which 
is  attached  to  jout  complaint  and  marked  Exhibit 
D,  and  which  is  the  letter  by  which  Shell  gave  you 
notice  that  they  didn't  intend  to  have  anything  fur- 
ther to  do  with  the  contract,  and  ask  you  if  that 
is  the  letter  to  which  you  referred. 

A.  Yes,  that's  the  letter  Mr.  McSwain  told  me 
at  the  time  that  we  were  going  to  receive  the  letter. 

Q.  So  it  was  within  the  course  of  a  week  at  the 
outside?  A.    Well,  I  wouldn't  try  to  place  it. 

Q.     A  few  days,  around  there'? 

A.  Yes.  I  don't  think  it  was  more  than  two 
weeks  prior  to  that. 
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Q.  You  were  rather  impatient  about  this  Core- 
Min-Oil  of  yours  getting  on  the  market? 

A.     Yes. 

Q.  You  were  extremely  anxious  that  Shell 
should,  as  you  termed  it,  live  up  to  the  provisions 
of  its  contract  to  market  this  oil  so  that  you  would 
receive  the  revenue  that  was  promised  you  under 
the  contract?  A.     That's  right. 

Q.  Did  you  ever  call  Mr.  McS wain's  attenton 
to  the  fact  that  a  year  ago,  for  example,  "You  told 
me  it  would  be  on  the  market  in  two  weeks  and  here 
a  year  has  gone  by;  what's  the  matter?" 

A.  I  don't  think  it  was  done  that  way,  because 
we  were  telling  him  all  the  time  we  were  anxious 
to  do  something  with  it. 

Q.  He  just  kept  telling  you,  "We  will  have  it 
ready  in  a  week  or  ten  days"? 

A.  Yes.  He  said,  "I  will  get  a  report  and  see 
when  we  will  have  it  completed,  we  think  the  emul- 
sion is  good  now,  and  we  are  going  to  start  mar- 
keting it."  Then  he  said,  "We  probably  will  have 
headquarters  for  it  in  St.  Louis,  Missouri,  because 
all  [940]  the  big  foundries  are  back  there." 

Q.     When  was  this? 

A.  That  was  during  the  time  the  contract  was 
in  force. 

(^>.     You  can't  fix  even  the  approxiniate  date  of 

that? 

A.  No.  I  can  remember  that  it  was  about  the 
time  Mr.  Cluepin  went  back  East  to  stay,  because 
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he  said  he  would  probably  get  some  help  from  Mr. 
Guepin  back  there  in  St.  Louis. 

Q.  What  did  you  mean  in  your  last  answer 
when  you  said  the  emulsion  was  good? 

A.  They  were  having  trouble  with  the  product 
separating. 

Q.  That  is  when  they  were  trying  to  make  a 
ready-to-use  oil?  A.    Yes. 

Q.  Do  you  know  of  your  own  knowledge  whether 
or  not  the  Shell  Company  was  successful  in  making 
a  ready-to-use  oil  from  your  Core-Min-Oil  ? 

A.     No,  I  don't  know. 

Q.  Now,  after  the  signing  of  the  contract  you 
met  some  other  representatives  of  Shell,  I  take  it? 

Mr.  Hackley:  By  "representatives"  do  you 
mean  employees,  laboratory  technicians  and  the 
like? 

Mr.  Aurich:  Anybody  connected  with  the  com- 
pany. 

The  Witness:  I  went  over  to  Shell  Develop- 
ment Company  at  Emeryville,  and  there  I  met  Dr. 
Tuemmler. 

Q.     AVhen  was  it  you  went  to  Emeryville? 

A.  It  was  soon  after  the  contract  was  signed, 
when  they  were  trying  to  put  it  in  one  package. 

Q.  Was  that  the  first  time  they  really  attempted 
to  do  that,  Mr.  Ruddle,  so  far  as  you  know? 

A.  No,  I  don't  know  that  it  was.  I  know  Spots- 
wood  did  some  work  on  friability,  and  for  trying 
tensile  strength,  and  he  made  a  muffle  furnace,  he 
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called  it,  a  little  furnace  that  only  generated  1400 
degrees  of  heat,  and  he  [941]  was  putting  cores  in 
that  to  test  friability;  I  remember  that. 

Q.  Did  you  meet  anybody  over  at  Emeryville 
other  than  Dr.  Tuemmler? 

A.     At  the  Shell  Development  Company? 

Q.     Yes. 

A.  I  possibly  did,  but  I  don't  recall  who  they 
were.  I  met  Mi-.  Von  Doormal  and  Mr.  Wright,  I 
think  together,  and  one  other  gentleman  from  the 
Shell  Development  Company  in  Mr.  McS wain's 
office  a  time  or  two. 

Q.  Did  you  have  any  conversation  with  Dr. 
Tuemmler  at  Emerj^lle"?  A.    Yes. 

Q.     Do  you  recall  what  it  was  about? 

A.  No,  I  don't.  I  don't  recall  what  it  was 
about. 

Q.  Can  you  recall  anything  that  was  said  by  Dr. 
Tuemmler  at  that  meeting? 

A.  No.  He  had  run  a  test  of  some  kind  and 
I  don't  even  know  what  the  test  was. 

Q.  Did  you  ever  meet  him  again  after  that 
first   meeting  ? 

A.     No,  I  think  that  is  the  first  time. 

Q.     Who  else  was  present,  if  anyone,  at  the  time  ? 

A.     Mr.  McSwain,  I  think,  was  the  only  person. 

Q.     Where  did  you  meet  Mr.  Wright? 

A.     I  think  in  Mr.  McSwain 's  ofiice. 

Q.     Once?  A.     Once,  I  think,  is  all. 
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Q.  Was  that  the  only  occasion  you  ever  met  the 
gentleman?  A.     That  is  all. 

Q.  Do  you  recall  what  you  talked  about  with 
him? 

A.  No,  only  just  met  him,  was  all.  I  think  Mr. 
Mc Swain  asked  him  how  they  were  coming  along 
over  at  Emeryville  on  emulsifying  the  product,  and 
lip  sr.id  ''Fine,"  or  something  like  that. 

Q.  How  about  Mr.  Von  Doormal,  where  did  you 
meet  him?  [942] 

A.     I  met  him  also,  I  think,  at  the  same  time. 

Q.     Did  you  ever  meet  him  more  than  once? 

A.     No,  just  the  one  time. 

Q.     Do  you  recall  any  discussion  with  him? 

A.     No. 

Q.  Do  you  know  now  long  the  Shell  Company 
continued  to  experiment  with  your  Core-Min-Oil 
at  the  Vulcan  Foundry? 

A.  I  think  they  ran  tests  over  there  until  almost 
the  time  of  that  letter.  I  knew  nothing  about  their 
tests  after  the  Spotswood  application  was  put  in 
and  Shell  Company  wanted  me  to  sign  an  assign- 
ment to  Shell  of  the  Spotswood  application,  which 
I  refused,  and  from  then  on,  why,  I  wasn't  taken 
in  on  anything. 

Q.     Do  you  know  when  that  was? 

A.  Well,  it  would  be  about  the  date  of  that 
letter. 

Q.     Do  you  think  it  was  as  late  as  that  when  you 
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had  the  difficulty  over  the  Spotswood-Ruddle  ap- 
plication ? 

A.  Yes,  that  letter  had  to  do  with  the  Sjjots- 
wood  application,  I  am  sure. 

Q.  I  am  not  sure  what  exhibit  you  refer  to.  I 
show  you  Defendants'  Exhibit  R.  Is  that  the  letter 
you  have  reference  to  when  you  say  that  you  had 
reference  to  the  Spotswood-Ruddle  application? 

A.     No,  that  is  not  the  letter  I  had  in  mind. 

Q.  Defendants'  Exhibit  R  has  nothing  to  do 
with  the  Spotswood-Ruddle  application? 

A.     No,  that  is  not  the  letter  I  had  in  mind. 

Q.  Will  you  x)lease  listen  to  the  question?  My 
question  was  Defendants'  Exhibit  R  doesn't  have 
any  reference  to  the  Spotswood-Ruddle  application, 
does  it? 

A.  I  don't  know  whether  it  has  or  not;  1  would 
have  to  see  the  other  correspondence  to  see  'whether 
or  not. 

Q.  You  have  no  recollection  now  as  to  what  the 
substance  is  of  this  letter  which  you  wrote  to  Shell 
on  December  9,  1938,  [943]  which  is  Defendant's 
Exhibit  R? 

A.  No,  I  wouldn't  know.  I  would  have  to  look 
at  the  rest  of  the  correspondence  to  tell  you  what 
that  means. 

Q.  So  was  there  some  sort  of  friction  that  de- 
veloped between  you  and  the  Shell  Company  fol- 
lowing the  controversy  over  the  Spotswood-Ruddle 
application  ? 
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A.  Yes.  They  did  some  work  for  patent  pur- 
poses^ the  Shell  Company  did  some  work  at  the 
Martinez  laboratory,  and  the  Shell  Development 
Company,  also,  which  they  told  us  was  for  patent 
purposes,  and  got  out  a  patent  application,  and  it 
covered  the  ovens  that  were  free  of  gas,  and  also 
the  workable  limits  of  the  solution,  the  Ruddle  So- 
lution, and,  I  think,  sodium  silicate  was  in  the  ap- 
plication. The  application  was  submitted  in  the 
name  of  Spotswood  and  Ruddle,  and  the  applica- 
tion was  sent  to  our  office  for  my  signature,  to- 
gether with  an  assignment  for  me  to  sign  and  turn 
over  my  interest  that  I  might  have  in  it  to  the  Shell 
Oil  Company. 

Mr.  Aurich:  Q.  You  mentioned  the  fact  that 
sodiimi  silicate  was  in  the  application.  What  do 
you  mean  by  that? 

A.  I  think  they  placed  sodium  silicate — if  I  re- 
member right — that  is,  not  the  application;  pardon 
me,  maybe  it  is.  That  is  not  the  patent  that 

Q.  No,  I  understand  it  is  not  in  any  patent. 
What  I  am  driving  at  is,  was  any  mention  made  in 
the  application  for  the  Spotswood-Ruddle  patent 
that  sodium  silicate  and  asphalt  alone  could  be  used 
to  make  satisfactory  cores'? 

A.  As  I  recall  it  did,  and  also  embodies  the 
Ruddle  Solution  in  the 

Q.  Let's  take  one  thing  at  a  time,  so  there  can 
be  no  confusion.  The  controversy  that  existed  be- 
tween you  and   Shell  regarding  the   [944]   Spots- 
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wood-Ruddle  application  was  settled  to  your  satis- 
faction, wasn't  it? 

A.  Yes.  They  agreed  to  bring  it  under  the  con- 
tract. 

Q.  Yes,  they  gave  you  what  you  thought  you 
were  entitled  to?  A.     That's  right. 

Q.  I  am  not  here  attempting  to  question  their 
decision  in  that  matter  at  all.  My  point  simply  is 
this,  that  in  this  application,  among  other  things 
was  mentioned  a  satisfactory  core  could  be  made 
when  you  use  a  core  oil  consisting  only  of  sodium 
silicate  and  asphalt;  is  that  right? 

A.     As  I  recall,  the  application  said  that. 

Q.  Did  I  understand  you  also  to  say  that  that 
could  not  be  done? 

A.  Well,  that  is  my  statement,  that  in  that  re- 
spect it  wouldn't  make  a  good  core;  that  is,  because 
it  would  draw  moisture.  A  core  would  be  made  all 
right,  but  they  couldn't  keep  it.  That  was  our  ex- 
perience with  it. 

Q.  You  signed  this  application  as  one  of  the 
joint  inventors,  didn't  you? 

Mr.  Hackley:     The  application  speaks  for  itself. 

The  Witness :     Yes,  I  signed  it. 

Mr.  Aurich:  Q.  You  swore  to  it  at  the  time 
you  signed  it? 

A.     Yes,  I  guess  I  did. 

Q.  I  call  your  attention  to  the  first  sentence  at 
the  top  of  the  first  column,  page  2,  "Our  preferred 
core-making    composition    consists    essentially    of 
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sand,  an  aqueous  solution  of  a  water  soluble  alkali 
metal  silicate  such  as  commercial  water  glass,  and 
a  bituminous  material  such  as  asphalt."  I  ask  you 
to  read  it.  Is  it  your  testimony  now  that  that  is  an 
untrue  statement*? 

A.  Yes,  I  would  say  that  that  would  draw 
moisture.  If  you  would  put  it  into  a  place  where 
it  was  damp  I  would  say  that  core  would  draw 
moisture ;  that  was  our  experience.  [945] 

Q.  That  statement  I  read  to  you,  taken  from 
the  Ruddle-Spotswood  patent  No.  2,214,349,  is  un- 
true? 

A.  Well,  that  is  my  statement,  if  you  put  it  in  a 
damj)  place  it  would  draw  moisture. 

Q.  Is  the  statement  appearing  in  the  first  sen- 
tence of  the  first  column  on  page  2  of  yours  and  Spots- 
wood 's  patent  No.  2,214,349  true  or  false! 

A.     I  would  say  it  is  a  false  statement. 

Q.  Did  you  raise  any  question  to  that  statement 
being  in  the  application  at  the  time  it  was  pre- 
sented to  you  for  signature? 

A.  I  don't  even  remember — I  read  it  over  but 
I  don't  even  remember  that  part  of  it;  that  is,  I 
remember  they  were  asking  for  an  application  for 
patent. 

Q.  Did  you  raise  any  question  concerning  the 
fact  that  they  had  apparently  been  experimenting 
with  sodium  silicate  and  asphalt  emulsion? 

A.     No,  I  don't  recall  that  I  did. 
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Q.  You  apparently  must  have  known  that  they 
were  so  experimenting? 

A.  Yes.  I  told  them  at  the  time  when  we  talked 
about  sodium  silicate,  MeSwain  told  me  in  his  office 
one  day  that  he  had  some  cores  in  his  office,  about 
six  or  eight  cores  in  his  office  one  time,  and  he  said 
those  were  made,  part  of  them  were  made  out  of 
Ruddle  Solution  and  part  were  made  out  of  straight 
sodium  silicate. 

Q.     How  did  the  cores  look  to  you? 

A.  They  looked  all  right  in  his  office,  couldn't 
tell  them  apart.  [946] 

Mr.  Aurich:  Q.  I  understand  you  want  to 
make  some  comment,  Mr.  Ruddle,  concerning  De- 
fendants' Exhibit  R. 

A.     No,  but  I 

Q.  Do  you  want  to  make  some  comment  con- 
cerning it? 

A.  No.  I  was  trying  to  fix  the  time  when  Mr. 
McSwain  made  the  statement  to  me.  Instead  of 
being  the  time  the  contract  was  signed  it  was  after 
that  Shell  exercised  their  right  to  go  ahead  under 
the  contract,  it  was  six  months  after  the  contract 
was  signed,  and  they  had  a  month  even  after  that. 

Q.  That  would  be  about  November,  October  or 
November,  1938? 

A.     Yes,  possibly  within  a  month  after  that. 

Q.     Did  you  start  to  press  him  for  action? 

A.     Yes. 


1382        Lydell  Peck  and  Allan  B.  Ruddle 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 

Q.  And  he  started  to  tell  you  it  would  be  ready 
in  approximately  a  week  or  ten  days  ? 

A.  Yes.  It  just  occurred  to  me  that  that  is  after 
the  time  of  the  start  on  that. 

Mr.  Hackley:  That  activity  started  when,  about 
the  first  of  1939? 

A.     That  letter  was  on  December  9. 

Mr.  Aurich:  Q.  Well,  let's  figure  it  out  from 
a  mathematical  standpoint.  The  contract  was  signed 
April  8th.  You  say  they  exercised  their  option 
finally  in  six  months. 

A.     Seven  months. 

Mr.  Hackley:     November  8th. 

Mr.  Aurich :  Q.  That  would  be  November,  then, 
of  1938,  that  they  finally  exercised  their  option  to 
proceed  ? 

A.  That's  right.  It  was  sometime  after  that 
that  we  started  pressing  Mr.  Me  Swain  about  get- 
ting some  action  on  the  sale  of  the  Core-Min-Oil. 

Q.  Prior  to  that  time  you  had  not  pressed  him 
at  all?  [947] 

A.  No.  As  I  recall,  it  was  after  they  exercised 
their  option. 

Q.  I  f  I  understood  your  former  testimony  cor- 
rectly, Mr.  Riuldle,  your  relationship  with  Shell 
was  quite  friendly  and  cooperative  up  until  the 
time  the  controversy  started  a  rage  concerning  this 
Sx)otswood-Ruddle  application  ? 

A.     That's  right. 

Q.     Did   the  attitude  on   the  part   of  the   Shell 
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Company  change  after  that  controversy  was  set- 
tled? A.     Yes,  it  did. 

Q.     In  what  respect? 

A.  Well,  I  wasn't  invited  to  go  to  the  foundries 
any  more.  Mr.  McSw^ain  used  to  report  to  me  all 
the  time  when  I  would  go  there,  but  they  never  took 
me  to  the  foundry.  I  don't  think  I  was  ever  at 
Martinez  after  that. 

Q.  Do  you  recall  when  the  controversy  concern- 
ing this  application  we  have  been  talking  about  was 
finally  settled? 

A.  I  think  probably  in  December  of — what's  the 
date  of  that  letter? 

Mr.  Hackley:  This  letter,  Exhibit  R,  is  that 
what  you  refer  to? 

The  Witness :  I  think  it  was  just  probably  after 
that  letter. 

Mr.  Hackley:     There  are  other  letters  available. 

Mr.  Aurich:  I  know  there  are,  and  if  you  have 
any  available  that  will  fix  the  date  of  the  time  of  the 
start  of  the  conversations,  and  when  they  were  con- 
cluded you  might  give  us  the  date  for  the  purpose  of 
the  record.  I  am  only  seeking  to  get  the  date. 

Mr.  Hackley:  I  understand  the  controversy  was 
settled— Mr.  Gratama,  on  November  15,  1938,  wrote 
Mr.  Ruddle,  referring  to  the  drafting  of  a  new  ap- 
plication, which  was  sent  Mr.  Ruddle  sometime 
before  for  his  signature,  and  so  forth.  That  would 
indicate  that  the  discussions  started  prior  to  No- 
vember 15,  1938. 
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Mr.  Auricli:   Sometime  in  November,  1938.  [948] 

Mr.  Hackley:  Incidentally,  Mr.  Gratama  en- 
titled the  letter,  "New  Application  Spotswood- 
Ruddle  A4127,"  which  I  understand  was  the  Shell 
file  number  on  it.  January  20,  1939,  I  find  Spots- 
wood-Ruddle  Application  was  sent  to  Shell  Oil 
Company  by  our  office  on  behalf  of  Mr.  Ruddle. 

Mr.  Auricli:  Q.  During  this  period  from  April, 
1938,  until  November,  1938,  when  the  Shell  Com- 
pany was,  as  you  say,  friendly,  do  I  miderstand 
that  they  would  invite  you  to  go  over  to  Vulcan? 

A.  Yes.  I  went  with  Mr.  Waller.  Mr.  Waller 
would  get  a  machine  and  take  me  over  there  quite 
often  with  him  to  see  how  they  were  getting  along 
in  the  development. 

Q.  Were  you  doing  any  of  the  development 
work  at  that  time? 

A.     No,  not  at  that  time,  no. 

Q.  Did  you  do  any  development  work  after  that 
time  ?  A.     No. 

Q.  And  u})  to  the  tune  that  Shell  wrote  you  the 
letter  saying  they  were  not  going  to  have  anything 
more  to  do  with  the  contract? 

A.     No,  I  didn't. 

Q.  Following  the  culmination  of  the  controversy 
about  the  Spotswood-Ruddle  application  in  Janu- 
ary, 1939,  then,  as  I  understand  your  testimony, 
Mr.  Waller  no  longer  invited  you  to  go  over  to  the 
Vulcan  Foundry? 

A.     If  I  recall,  Mr.  Waller  was  sent  up  to  Se- 
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attle,  anyway,  somewhere  in  there,  about  that  time. 

Q.  Do  you  know  if  there  was  anyone  in  the 
main  office  of  the  Shell  Company  here  in  San  Fran- 
cisco that  was  assigned  to  take  Mr.  Waller's  place? 

A.  Mr.  Spiri  was,  I  think,  the  one.  I  don't  know 
the  day  he  started  to  work  on  it,  but  he  did  work 
on  it. 

Q.  Did  anyone  on  behalf  of  the  Shell  Company 
tell  you  you  couldn't  go  over  to  Vulcan  Foundry? 

A.     No,  the}^  didn't. 

Q.  Did  you  ever  go  over  to  the  Vulcan  Foundry 
after  January,  1939,  [949]  to  observe  what  was 
going  on?  A.     Yes,  I  did. 

Q.     Many  times?  A.     No,  just  a  few  times. 

Q.     When  were  those  times? 

A.  The  date  of  the  first  time  was  when  I  went 
over  there,  I  took  a  can  of  core  oil,  core  covering, 
a  core  wash,  I  think  you  called  it,  over  to  the  Vul- 
can Foundry,  and  left  it  for  Mr.  Spotswood,  and 
I  cannot  give  you  the  date  of  that,  but  it  might  be 
in  my  notes. 

Q.  Was  that  the  only  time  you  went  over  there 
to  the  Vulcan  Foundry  after  January,  1939? 

A.  No,  I  went  over  later,  I  remember.  I  think 
it  was,  I  couldn't  give  you  the  date,  but  I  am  sure 
my  notes  there  would  show  the  date. 

Q.  Well,  did  you  have  any  conversation  with  the 
Shell  Company,  or  any  of  its  employees,  between 
April  8,  1938,  and  October  8,  1938? 

A.     What  is  that? 
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Mr.  Aurich :     Will  you  read  the  question,  please  ? 
(Question  read.) 

A.     You  mean  regarding  the  patent? 

Q.     Anything,  disagreement  of  any  sort. 

A.     Yes,  we  did,  over  the  Sjootswood  application. 

Q.  No.  We  are  perhaj)s  slightly  confused,  due 
to  the  fact  I  have  the  wrong  period  of  time.  The 
Spotswood  application  controversy  arose,  as  your 
counsel,  Mr.  Hackley,  just  advised  us,  around  No- 
vember, 1938.  A.  Oh,  you  mean  prior  to  that  ? 

Q.  Yes;  the  date  the  contract  was  signed,  up 
until  October  8th,  1938,  did  you  have  any  talks? 

A.     No,  I  have  no  recollection  of  any. 

Q.  Did  you  have  any  disagreement  with  Shell, 
or  any  of  its  employees  before  April  8,  1938? 

A..    No. 

O.  Between  October  8,  1938  and  the  time  that 
Shell  exercised  [950]  the  contract  the  only  dis- 
agreement you  had  with  them  was  the  Spotswood- 
Ruddle  application,  and  your  contention  that  they 
had  no  right  to  cancel  the  contract? 

A.     That's  right. 

Q.     No  other  disagreements  that  you  can  recall? 

A.     No. 

Q.  Now,  let's  come  to  the  time  that  Shell  wrote 
you  the  letter  and  said  they  were  going  to  cancel 
the  contract:  Can  you  tell  us  some  of  the  circum- 
stances, as  you  know  them,  leading  up  to  your  re- 
ceipt of  that  letter? 
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A.  Yes.  I  remember  being  in  Mr.  McSwain's 
office 

Q.     Will  you  tell  me  who  were  present,  please? 

A.  Just  Mr.  McSwain,  as  I  recall,  and  he  told 
me  that  it  didn't  look  so  well  for  Core-Min-Oil.  I 
think  that  is  the  way  he  started  his  conversation. 
He  said  Shell  had  been  able  to  do  the  same  thing 
with  sodium  silicate  and  also  that  they  had  devel- 
oped a  new  core  oil  which  was  made  up  of,  he  didn't 
attempt  to  give  me  proportions  of  anything,  but  he 
just  said  generally  it  was  made  up  of  an  albino 
asphalt  and  some  form  of  linseed  oil;  he  didn't  tell 
me  the  proportions,  or  how  they  were  mixed,  but 
he  said  it  was  an  excellent  core  oil,  and  that  it  had 
all  the  good  qualities  of  linseed  oil,  and  it  had  the 
equal  drying  time  of  the  Core-Min-Oil,  but  the 
Patent  Department  had  told  him  the}^  couldn't  get 
a  patent  on  it,  and,  therefore,  it  was  just  another 
core  oil,  and  he  said  "They  will  probably  ask  you 
people  to  take  your  contract  back."  I  said,  ''Well, 
I'll  have  to  talk  to  Mr.  Peck  and  Lydell  Peck  about 
it  and  see  what  they  say  about  taking  back  that 
contract  after  you  have  had  it  all  this  time."  And 
he  said,  "Well,  I  wish  you  would  talk  to  them  and 
let  me  know  what  they  say." 

So  I  went  back  to  Mr.  Peck's  office  and  dis- 
cussed it  with  Mr.  Peck  and  Lydell  Peck,  and  they 
said,  "We  certainly  will  not  take  back  the  contract 
after  being  tied  up  all  this  time  and  let  [951]  the 
Shell  Oil   Company  develop  something  for  them- 
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selves  and  hand  us  back  ours  to  take  all  the  mar- 
ket." That  was  their  answer  to  me,  and  the  answer 
I  reported  to  Floyd  McSwain. 

Q.  At  this  meeting  did  Mr.  McSwain  tell  you 
the  Shell  Company  was  going  to  go  ahead  with  the 
manufacture  and  sale  of  this  new  core  oil  you 
spoke  about '^  A.     No,  he  didn't. 

Q.  At  the  time  of  this  conversation  did  Mr.  Mc- 
Swain tell  you  any  of  the  difficulties  that  they  had 
encountered  with  your  Core-Min-Oil  that  they  had 
not  been  able  to  overcome? 

A.  He  said  they  had  spent  some  $10^000  on  it. 
I  said,  '^Yes,  but  you  promised  me  many  times  that 
you  would  sell  it  in  two  packages  if  you  couldn't 
get  it  in  on  one  package."  But  he  said,  "Well,  I 
am  just  reporting  the  orders  that  I  get." 

Q.  In  other  words,  the  only  difficulty  that  he 
told  you  they  had  encountered  with  your  Core-Min- 
Oil  was  the  fact  that  they  had  to  sell  it  in  two 
packages  ? 

A.  Oh,  yes,  that  is  what  he  told  me  that  is  what 
they  had  spent  their  money  on,  trying  to  put  it  in 
one  package. 

Q.  Did  he  tell  you  of  any  other  difficulties  that 
they  had  encountered  and  that  they  had  not  been 
able  to  overcome? 

A.  Well,  he  said — Yes,  I  believe  he  did  say  gen- 
erally that  there  were  some  objections  to  ours.  Any- 
way, the  company  had  decided  not  to  sell  it. 
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Q.  Well,  do  you  recall  what  those  objections 
were? 

A.  Yes,  I  think  he  said  they  had  taken  some 
down  to  a  foundry  in  Los  Angeles  by  the  name  of 
Axelton,  and  he  said  when  it  arrived  there  it  ar- 
rived there  all  lumpy,  and  that  Mr.  Axelton  re- 
fused to  use  it.  So  I  said  to  him,  "Well,  that  was 
in  one  package,  wasn't  it?"  He  said,  "Yes,  that 
was  in  one  package."  I  said  to  him,  "Did  you  try 
to  send  it  down  in  two  packages  and  [952]  have 
Axelton  try  it?"  He  said,  "No,  we  weren't  inter- 
ested in  that. ' ' 

Q.  Did  he  tell  you  that  Shell  had  overcome  the 
difficulty  of  the  CO2  gas  problem? 

A.     Did  he  tell  me  at  that  time  ? 

Q.     Yes. 

A.  I  don't  think  he  did,  because  I  had  known 
about  it  many  months. 

Q.     You  mean  they  knew  how  to  overcome  it? 

A.     By  changing  the  ovens,  you  mean  ? 

Q.  Yes.  Was  that  the  only  way  you  could  over- 
come the  problem  of  the  CO2  ? 

A.  That  is  the  only  way  I  know  of  is  to  have  a 
gas-free  oven,  or  have  a  cover  for  the  core  to  keep 
the  gas  away  from  it. 

Q.     That  is  still  true,  to-day? 

A.     That  is  still  true  today. 

Q.  In  other  words,  you  could  find  no  ready 
market  for  your  Core-Min-Oil  unless  you  found 
foundries  that  had  gas-free  ovens? 
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A.     Yes,  unless  the  ovens  are  fixed  for  it. 

Q.  Did  you  ever  discuss  with  Mr.  McSwain  the 
expense  and  problem  of  educating  the  foundries  to 
change  their  equipment  to  gas-free  ovens'? 

A.     Yes,  to  some  extent. 

Q.     Do  you  recall  when  that  discussion  was? 

A.  Well,  at  different  times,  he  told  me  he  had 
some  engineer  working  on  the  problem. 

Q.  How  was  that  going  to  be  arranged  between 
you  and  Shell,  was  Shell  to  undertake  the  expense 
of  changing  all  the  foundries  in  the  United  States 
that  were  using  direct  fired  ovens  over  to  indirect 
fired  ovens'? 

A.  No,  that  was  not  discussed,  where  Shell 
would  attempt  that  expense,  attempt  to  assume 
that  expense,  but  it  was  discussed  as  to  what  it 
Y7oul(l  cost  foundries  to  make  those  changes,  and 
the  amount. 

Q.     You  don't  recall  what  the  amounts  were"? 

A.    No. 

Q.  As  I  understand  your  testimony,  to  sum- 
marize it,  when  Mr.  Mc-  [953]  Swain  advised  you 
that  the  company  was  going  to  turn  the  contract 
back  to  you  the  only  objectionable  feature  of  your 
Core-Min-Oil  that  he  mentioned  was  Shell's  in- 
ability to  place  it  into  a  single  package  or  make  a 
ready-to-use  core  oil  out  of  it ;  is  that  right  ? 

A.  Yes,  as  I  recall  it,  that  was  the  reason  he 
gave  me. 
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Q.     He  didn't  mention  anything  about  friability? 

A.     No. 

Q.     He  didn't  mention  anything  about  strength? 

A.     No,  there  was  nothing  said  about  that. 

Q.  He  didn't  mention  anything  about  Shell's 
inability  to  overcome  the  sticking  in  the  core  boxes  ? 

A.  No,  I  don't  recall  that  he  said  anything 
about  that. 

Q.  He  didn't  mention  anything  about  the  fast 
drying  of  the  sand  on  the  bench? 

A.  No,  because  we  knew  how  that  could  be  over- 
come, by  containers  that  were  air-tight  containers, 
to  keep  the  air  away  from  the  solution. 

Q.  Do  you  know  what  the  general  i)ractice  in 
foundries  throughout  the  country  is  with  respect 
to  the  method  of  keeping  sand  after  it  has  been 
mixed  with  the  core  oil? 

A.  Well,  I  wouldn't  think  if  it  was  put  on  the 
market  that  you  would  try  to  market  it  like  that, 
the  core  oil  like  that.  I  would  think  you  would  have 
to  make  the  foundries  fit  the  core  oil  rather  than 
make  the  core  oil  fit  the  foundry. 

Q.  I  don't  quite  understand  your  last  answer. 
"What  do  you  mean  when  you  say  "make  it  fit  the 
core  oil"? 

A.  Well,  if  the  core  oil  required  that  the  material 
be  kept  in  an  air-tight  container  you  would  have  to 
have  air-tight  containers  for  it. 

Q.  And  if  the  foundry  didn't  care  to  go  to  the 
expense   and   trouble   of   providing   air-tight   con- 
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tainers  you  would  not  be  able  to  sell  your  core  oil 
to  that  particular  foundry?  [954] 

A.  No,  if  this  didn't  have  advantages,  if  you 
couldn't  show  them  an  advantage  where  it  would 
pay  them  to  fix  their  foundries  to  fit  this  core  oil 
you  couldn't  sell  it  to  them. 

Q.  I  would  like  to  have  you  answer  the  ques- 
tion for  me  now,  do  you  know  whether  the  majority 
of  foundries  in  the  United  States  keep  their  core 
sand,  after  it  has  been  mixed  with  the  core  oil,  do 
you  know  how  they  do  that?  A.     No,  I  don't. 

Q.  Have  you  ever  made  a  survey  of  the  number 
of  foundries  in  the  United  States'? 

A.  Well,  we  did  try  to  get  from  the  Depart- 
ment of — the  Goverimientj  we  tried  to  get  a  list  of 
them,  and  we  also  have  a  letter  from  the  Foundry 
Magazine,  which  is  one  of  the  leading  magazines  on 
the  subject,  and,  if  I  recall,  the  number  of  foun- 
dries in  the  year  in  which  we  had  it  was  about  5000 
foundries  in  the  United  States. 

Q.  You  say  "we".  Do  you  mean  by  that  you  and 
Mr.  Lydell  Peck? 

A.  Well,  I  mean  Mr.  Lydell  Peck,  and  Mr. 
Waller,  and  Mr.  McSwain,  and,  I  don't  know,  he 
had  somebody  with  the  Shell  Oil  Company  he  was 
trying  to  have  get  the  information. 

Q.  Who  actually  attempted  to  get  tlie  informa- 
tion for  you? 

A.  Lydell  Peck  wrote  to  the  "Foundry,"  I 
think  he  signed  the  letter. 
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Q.  In  other  words,  before  you  went  to  Shell 
you  had  made  no  survey  of  the  number  of  foun- 
dries in  the  United  States'? 

A.     This  was  just  prior  to  taking  it  over  to  them. 

Q.  In  other  words,  prior  to  taking  your  Core- 
Min-Oil  to  Shell  you  had  written  letters  to  the  Gov- 
ernment and  to  the  American  Foundry  Associa- 
tion in  an  attempt  to  find  out  how  many  foundries 
there  were  in  the  United  States?  A.     Yes. 

Q.  The  reply  you  received  was  approximately 
5000,  as  you  recall  it  ?  A.     As  I  recall. 

Q.     Do  you  recall  when  that  request  was  made? 

A.  No,  but  just  [955]  prior  to  going  to  Shell; 
I  don't  know  just  what  date. 

Q.  Well,  it  would  be  sometime,  I  presume,  after 
you  had  perfected  your  Core-Min-Oil  ? 

A.     Correct. 

Q.  Do  you  know  the  number  of  foundries  that 
are  located  on  the  West  Coast? 

A.     A  very  small  number,  I  know. 

Q.  Do  you  know  the  number  of  foundries  that 
are  located  in  tlie  Middle  West,  and  the  East  ? 

A.  The  i)rincipal  foundries  are  located  in  the 
Middle  West  and  the  East. 

Q.  Do  you  know  the  percentage  of  foundries  in 
the  West,  or  how  the  percentage  of  foundries  in 
the  West  Coast  compares  with  the  percentage  of 
foundries  in  the  Middle  West  and  East,  in  so  far 
as  volume  is  concerned? 

A.     It  is  principally  in  the  East,  I  know  that. 
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Q.  The  percentage  of  foundries  on  the  West 
Coast  is  very  small  compared  to  the  total  number 
of  foundries  in  the  United  States? 

A.     That  is  true,  yes. 

Q.     That  is  also  true  with  respect  to  size? 

A.     That's  right. 

Q.  Are  there  any  large  fomidries  on  the  West 
Coast?  A.     None  that  I  know  of. 

Q.  Where  was  it  contemplated  by  you  that  the 
greater  part  of  your  Core-Min-Oil  would  be  sold? 

A.     In  the  Middle  West. 

Q.  Did  you  ever  make  a  survey  of  the  foundries 
in  the  Middle  West  to  determine  the  amount  of 
Core-Min-Oil  that  you  could  sell  there? 

A.     No. 

Q.  Did  you  ever  have  anyone  make  such  a  sur- 
vey for  you? 

A.  No,  only  after  discussion  with  the  Shell 
Company. 

Q.  Before  going  to  Shell  had  you  made  any  such 
survey  ? 

A.  No,  only  just  knew  the  total  amount  of  core 
oil  that  is  used. 

Q.  I  want  to  know  if  you  ever  made  a  survey, 
or  if  anyone  else  made  one  for  you,  to  determine 
how  much  Core-Min-Oil  you  could  [956]  sell,  not 
how  much  linseed  oil  had  been  sold?  A.     No. 

Q.  To  your  knowledge,  did  Shell  ever  make  a 
survey  of  the  foundries  in  the  Middle  West  to  de- 
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t ermine    how    much    Core-Min-Oil    could    be    sold 
there  ? 

A.  No,  I  don't  know  of  any,  only  that  Mr.  Mc- 
Swain  told  me  the}^  were  doing  that. 

Q.  Do  you  know  the  percentage  of  foundries  in 
the  United  States  that  are  using  indirect  fired 
ovens'?  A.     No,  I  don't. 

Q.     Have  you  any  idea?  A.     No,  I  haven  t. 

Q.  Have  you  ever  made  an  investigation  to  de- 
termine that  fact? 

A.  I  talked  to  the  representative  of  Westing- 
house,  I  think,  Mr. — that  has  been  recently,  and  he 
said  they  had  a  good  many  large  ones. 

Q.     What? 

A.  Several  large  ones,  foundries,  and  quite  a 
few  small  ones  that  were  heated  by  electricity. 

Q.     How  recent  was  this  inquiry  made? 

A.     That  has  been  within  the  last  year. 

Q.     What  was  the  gentleman's  name? 

A.     I  haven't  his  name. 

Q.  Was  it  the  Westinghouse  office  here  in  San 
Francisco  ? 

A.  I  think  it  was  a  representative  from  the  East 
who  was  out  here. 

Q.  If  it  was  not  practical  or  expedient,  or  too 
costly  for  a  foundry  to  change  from  a  direct  fired 
oven  to  an  indirect  fired  oven  you  would  be  unable 
to  sell  your  Core-Min-Oil  to  that  particular  foun- 
dry? A.     That's  right. 

Q.     We  have  referred  quite   frequently  to   Mr. 
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James  F.  Peck.  That  is  the  father  of  Lydell  Pack, 
one  of  the  plaintiffs  in  this  case?  A.     Yes. 

Q.     He  was  an  attorney  at  law  in  this  City? 

A.     He  was. 

Q.  And  he  enjoyed  quite  an  enviable  reputa- 
tion? A.     Yes,  he  did. 

Mr.  Hackley:  You  might  bring  out  there  he 
passed  away  when,  Mr.  Ruddle?  [957] 

The  Witness:     October,  1939. 

Mr.  Hackley :     How  old  was  he  then  ? 

A.     He  was  79. 

Mr.  Aurich:  Q.  Did  you  have  any  benefit  of 
legal  counsel  at  the  time  the  contract  with  the  Shell 
Company,  which  is  here  in  controversy,  was  entered 
into? 

A.  Mr.  Peck  was  the  only  one  that  we  liad 
there. 

Q.  Well,  did  you  have  any  benefit  of  legal  coun- 
sel at  the  time,  or  did  you  not? 

A.     Yes,  Mr.  Peck. 

Q.  You  had  worked  for  Mr.  Peck  for  quite  some 
time,  hadn't  you?  A.     Yes,  in  his  office. 

Q.     You  had  done  some  research  work  for  him? 

A.     I  had. 

Q.  You  were  quite  familiar,  in  a  general  way, 
with  certain  matters  of  law,  at  least? 

A.     Yes,  he  had  water  litigation  in  his  office. 

Q.     Did  you  ever  study  law?  A.     No. 

Q.  Do  you  know  whether  Mr.  Lydell  Peck  ever 
studied  law?  A.     Yes,  I  think  he  did. 
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Q.     Where? 

A.  Back  at  Washington  and  Lee  University,  I 
think,  but  he  never  practiced  law. 

Q.  Mr.  James  F.  Peck  assisted  you  in  the  con- 
ferences concerning  this  contract'? 

A.     Yes,  he  was  there  all  the  time. 

Q.     He  sat  there  and  counseled  with  you? 

A.     Yes,  that's  right. 

Q.  Advised  you  as  to  your  rights,  and  what 
should  be  done,  and  should  not  be  done,  from  the 
legal  standpoint?  A.     That's  right. 

Q.  I  want  to  call  your  attention,  then,  to  a  let- 
ter dated  September  6,  1939,  which  you  and  Mr. 
Lydell  Peck  wrote  to  Shell  Oil  Company,  and 
jDarticularly  to  the  first  paragraph,  second  page,  the 
second  sentence,  in  which  you  state:  "We  might 
add,  as  you  were  informed,  at  the  time  we  entered 
into  the  contract  [958]  without  benefit  of  counsel." 
That  statement  was  not  quite  accurate,  then,  was 
it? 

A.  Well,  the  explanation  of  that  is  Mr.  Peck  was 
ill,  very  ill,  at  the  time,  and  we  didn't  consider 
we  had  counsel  there. 

Q.  You  thought  he  was  rather  weak  to  act 
for  you? 

A.     Yes,  he  was ;  he  really  was. 

Q.  But  you  still  had  him  present  at  your  con- 
versations ? 

A.     Yes;  you  couldn't  keep  him  away. 

Q.     You  followed  his  advice?  A.    Yes, 
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Q.  He  suggested  that  something  be  added  to  the 
contract,  what  was  it,  proof,  ratification,  something 
you  mentioned  in  jowr  testimony?  A.     Yes. 

Q.     A  resolution.    Did  you  get  that  resolution? 

A.     Yes,  that  was  put  on  that  contract. 

Q.     In  other  words,  you  did  follow  his  advice? 

A.     Yes. 

Mr.  Hackley :  Would  you  find  out  if  Mr.  Euddle 
means  by  "resolution" — he  said  he  put  it  on  the 
end  of  the  contract.  Would  he  identify  whether 
or  not  that  is  the  little  subscription  clause  that 
appears  on  the  last  page  of  the  contract?  He  may 
mean  something  else  for  ratification  th?n  you  and 
I  mean. 

The  V/itness:  It  was  a  resolution  authorizing 
the  Secretary  to  sign  the  thing. 

Mr.  Hackley :     Do  jow  see  that  on  the  document  ? 

Mr.  Aurich:  Well,  you  look  through  there  and 
see  if  you  can  tell  me  what  you  had  in  mind. 

A.     It  is  not  here,  the  thing  I  refer  to. 

Q.     Was  it  attached  to  the  original  contract? 

A.     Yes,  it  was  attached  to  the  original  contract. 

Q.  So  that  at  least  in  that  respect  you  followed 
Mr.  James  F.  Peck's  advice,  and  thought  that  it 
was  worth  while  following,  is  [959]  that  right? 

A.     That's  right.  [960] 

Mr.  Aurich:  Q.  Did  you  make  any  endeavor 
to  refresh  your  recollection  as  to  the  events,  se- 
quence of  events,  or  conversations  you  had  with 
representatives   of   Shell    over   the   week-end,   Mr. 
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Ruddle?  A.     No,  I  didn't  have  a  chance. 

Q.  You  didn't  review  any  notes  or  any  memo- 
randa or  other  documents? 

A.     No,  I  didn't. 

Q.  By  the  way,  in  your  previous  testimony  you 
mentioned  soiiiething  about  a  Watson  invention, 
or  Watson  patent?  A.     Yes. 

Q.  Which  contained  sodium  fluosilicate,  sodium 
silicate  and  aluminmn  sulphate? 

A.     That's  right. 

Q.  That  patent  had  issued  long  prior  to  the 
commencement  of  your  negotiations  with  the  Shell? 

A.     That's  right. 

Q.  Did  you  ever  meet  a  man  by  the  name  of 
Spiri?  A.     Yes,  I  did. 

Q.  And  he  was  employed  by  Shell  at  the  time 
that  you  first  met  him  ?  A.     He  was. 

Q.     Can  you  tell  me  when  you  first  met  him? 

A.  I  wouldn't  know  the  exact  date,  but  it  was, 
there  had  been  a  great  many  tests  that  had  been 
made  by  Spotswood  before  Spiri  came  into  it,  as 
I  remember. 

Q.  Did  you  have  many  conversations  with  Mr. 
Spiri?  A.     No,  not  very  many;  just  a  few. 

Q.     Just  what?  A.     Just  a  few.  [961] 

Q.  Did  you  work  with  him,  or  were  you  just 
observing  the  work  that  he  was  doing? 

A.     I  didn't  do  either. 

Q.  Would  he  report  to  you  as  to  the  results, 
if  any,  of  his  work  ? 
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A.  He  did  once  or  twice,  I  tliink.  I  talked  to 
Mr.  McSwain,  I  think,  most  of  the  time,  as  Mr. 
Spiri  was  working  on  it. 

Q.  Can  you  recall  at  the  time  an}^  conversation 
that  you  had  with  Mr.  Spiri? 

A.  I  don't  remember  the  details  of  the  conver- 
sations I  had  with  him,  but  I  talked  with  him  at 
his  office  in  the  Shell  Building,  I  remember  that, 
at  Mr.  McSwain 's  request.  Mr.  McSwain  was  going 
out  of  town  and  he  asked  me  to  go  and  see  Mr. 
Spiri  while  he  was  away,  and  I  went  to  his  office 
in  the  Shell  Building  at  the  time ;  I  don't  recall  what 
happened  at  that  time. 

Q.  You  can't  recall  anything  of  the  conversa- 
tion % 

A.  No,  onl}^  just  talking  to  him  about  what  he 
w^as  doing  generally;  principally  about  fixing  ovens, 
as  I  recall,  to  change  the  ovens. 

Q.  What  was  the  purpose  of  wanting  to  change 
the  ovens? 

A.  So  they  would  be  indirect  fired  ovens  in  the 
foundries. 

Q.  That  was  so  you  could  eliminate  the  trou- 
ble that  was  caused  by  the  presence  of  the  CO2  gas  ? 

A.     That's  right. 

Q.  Do  you  know  how  much  percentage  of  CO2 
gas  would  affect  your  Core-Min-Oil  so  that  you 
couldn't  get  good  constant  cores  with  it? 

A.     No.    I  remember  reading  such  a  percentage 


vs.  Shell  Oil  Co.,  hic,  et.  al.  1401 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 
in  one  of  the  Spotswood  reports,  but  I  wouldn't  be 
able  to  tell  you  that  from  memory. 

Q,  You  don't  recall  what  percentage  was  there 
given  ? 

A.     No,  I  don't  recall  what  it  was. 

Q.  Outside  of  this  one  conversation  which  you 
recall  with  Mr.  Spiri  in  his  office  in  the  Shell  Build- 
ing, do  you  recall  any  other  conversation  you  had 
with  himf 

A.  Yes.  He  came  over  to  Mr.  Peck's  office  one 
day  and  was  there  for  a  little  w^hile.  [962] 

Q.     Who  was  present  at  that  conversation? 

A.  I  don't  recall  who  there  was.  There  might 
have  been  somebody  else  there,  but  I  don't  recall 
who  was  there  at  the  time. 

Q.  Do  you  recall  anything  about  that  eou\'(  rsa- 
tion? 

A.  No,  I  don't,  only  just  talking  generally  a'nout 
it. 

Q.     Generally  about  your  core  oil? 

A.     That's  right. 

Q.  Did  Mr.  Spiri,  at  either  one  of  those  two 
conversations,  tell  you  what  he  was  working  witli 
in  the  way  of  ingredients? 

A.  No,  I  don't  think  he  did.  I  remember  that 
I  brought  up  the  subject  of  a  core  covering  with 
him,  and  he  said  that  the  results  of  a  test  that  he 
had  run  on  this  core  covering,  or  core  wa-^h,  was 
satisfnctorv — were  satisfactory;   I  remember  that, 
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but  that  is  about  all  I  remember  in  that  conversa- 
tion. 

Q.  If  I  understand  you  correctly,  you  are  un- 
able at  this  time  to  fix  the  date  of  either  one  of 
those  conversations  with  Mr.  Spiri? 

A.  No,  I  couldn't.  It  might  be  in  some  of  the 
notes  that  I  wrote,  but  I  have  not  looked  at  them. 

Q.     What  notes  would  those  be,  Mr.  Ruddle? 

A .     These  notes  that  are  on  yellow  paper. 

Q.  The  notes  on  yellow  paper,  Exhibits  A  to 
H,  that  you  produced  on  the  first  day  of  your  depo- 
sition ? 

A.  Yes ;  there  might  be  something  in  there  about 
it.    I  haven't  examined  them  to  see. 

Q.  During  any  of  j^our  conversations  with  Mr. 
Spotswood  did  he  indicate  what  ingredients  he  was 
using  to  make  the  core  oil  ? 

A.  No,  not  that  I  recall — that  Spotswood  told 
me?  No,  I  can't  recall  that  Spotswood  told  me  he 
was  using  anything  other  than  the  Core-Min-Oil. 

Q.  Did  anyone  from  Shell  ever  tell  you  the  in- 
gredients they  were  using  in  their  endeavor  to  per- 
fect your  Oore-lMin-Oil  ? 

A.  Well,  Mr.  Waller  told  me  at  one  time  that 
they  were  trying  other  [963]  things. 

Q.  Did  he  tell  you  what  other  things  they  were 
trying  ? 

A.  No.  He  said  Shell  Development  Company 
had  here  a  number  of  samples  that  they  had  taken 
over  to  the  foundry,  and  I  saw  the  cores  that  thev 
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liad   made   from   them.     I   understood   there    were 
some  of  them  sodium  silicate.    I  don't  know  just 
what  there  was  in  them;  he  didn't  tell  me. 

Q.  How  did  the  appearance  of  those  cores  com- 
pare with  similar  cores  made  with  Core-Min-Oil  ? 

A.     I  couldn't  tell  them  apart. 

Q.  So  far  as  you  could  see  from  your  obser 
vations  they  were  alike  *?  A.     Yes. 

Q.     And  equal,  one  to  the  other? 

A.     Yes;  they  seemed  to  he  perfectly  good. 

Q.  You  will  recall  that  on  Frida}'  we  were  dis- 
cussing the  conversations  that  led  u})  to,  or  sur- 
rounding the  time  that  Shell  wrote  you  a  letter  in 
which  they  stated  they  were  cancelling  the  contract. 
You  recall  we  discussed  that  on  Friday? 

A.     Yes. 

Q.  I  believe  you  mentioned  that  you  had  a  con 
versation  with  Mr.  McSwain  at  his  office  and  Ik 
told  you  several  things,  and  concluded  witli  the 
statement  that  Shell  was  going  to  cancel  the  con- 
tract, and  you  said  you  wanted  to  go  back  and  talk 
it  over  with  the  two  Mr.  Pecks  and  see  what  their 
reaction  was?  A.     That's  right. 

Q.  And  thereafter  you  went  back  and  talked  witli 
the  two  Mr.  Pecks  and  you  concluded  that  it  was 
not  satisfactory  and  you  were  going  to  resist  Shell 
cancelling  of  the  contract?  A.     Yes,  I  did. 

A.     That's  right. 

Q.  Did  you  subsequently  visit  Mr.  McSwain 
again   and   have   more   discussions   relative   to   the 
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canceling  of  the  contract?  A.     Yes,  I  did. 

Q.  Now,  between  the  time  that  you  left  Mr.  Mc- 
Swain's  office  for  the  [964]  purpose  of  discussing 
Shell's  attitude  with  the  Messrs.  Peck,  and  the  time 
of  your  next  visit  with  Mr.  Mc Swain,  did  you  dis- 
cuss Shell's  attitude  with  anybody  else? 

A.     I  don't  knov/  what  you  mean. 

Q.  Mr.  McSwain  had  advised  you  Shell  was  go- 
ing to  cancel  the  contract;  you  went  back  and  re- 
ported that  fact  to  both  Mr.  Pecks?  A.     Yes. 

Q.     And  you  had  discussions  about  it? 

A.     Yes. 

Q.  Did  you  discuss  Shell's  attitude,  that  is,  their 
desire,  or  expressed  purpose  of  cancelling  the  con- 
tract with  anyone  else  other  than  the  two  ^Ir. 
Pecks? 

A.     I  think  I  discussed  it  with  ]Mr.  Hackley. 

Q.  Was  there  a  discussion  with  Mr.  Hackley  be- 
fore you  next  saw  Mr.  McSwain,  or  after  you  next 
saw  Mr.  McSwain? 

A.  No,  I  think  that  was — as  I  recall,  I  went  back 
to  the  office  that  evening  and  talked  to  Mr.  Ly- 
dell Peck  and  James  F.  Peck,  and  that  evening  I 
called  McSwain  at  his  home  and  told  him  their  re- 
action, and  the  next  morning  when  I  came  down  to 
Mr.  Peck's  office,  I  think  I  went  in  and  talked  to 
Ray  Hackley  about  it. 

Q.  Following  this  conversation  with  Mr.  Hack- 
ley  when  did  you  next  see  Mr.  McSwain? 

A.     Well,  I  don't  remember  the  day,  but  I  think 
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it  is  on  one  of  the  notations  there  that  1  made;  I 
went  to  lunch  with  Mc Swain,  and  when  I  got  back 
from  lunch  I  think  I  wrote  the  conversation  that 
I  had  with  Mr.  McSwain. 

Q.     Who  made  the  luncheon  appointment? 

A.  Well,  I  called  him  up,  but  I  think  he  asked 
me  to  come  over  at  lunch  time,  so  we  went  to  lunch 
together.  I  don't  remember  which  one  of  us  asked 
about  it. 

Q.  At  that  time  you  then  reported  to  him  the  re- 
sult of  your  conference  with  the  Messrs.  Peck,  and 
also  with  Mr.  Hackley?  A.     I  think  so.  [965] 

Q.  Can  you  give  us  the  substance  of  that  ir-on- 
versation  ? 

A.  Well,  I  haven't  looked  at  it  so  I  don't  re- 
member it,  but  if  I  could  see  those  notes  I  could. 

Q.  Well,  I  would  like  to  have  you  give  it  from 
what  you  recollect,  without  refreshing  3^our  recol- 
lection from  the  notes,  just  as  much  as  you  can. 

A.  Well,  I  could  do  a  better  job  if  yon  wonhl 
let  me  look  at  the  notes. 

Q.  We  will  get  to  the  notes  a  little  later.  I  am 
merely  trying  to  exhaust  your  independent  recol- 
lection first. 

A.  Well,  I  went  to  limch  with  Mr.  McSwain  and 
during  the  lunch — I  don't  know  that  I  can  make 
this  sound  like  anything 

Q.  Well,  did  you  tell  him  what  you  talked  of 
with  Lydell  Peck  and  James  F.  Peck  and  Mr. 
Hackley? 
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A.  Yes,  I  told  him  that;  I  told  him  it  was  a 
shock  to  all  of  us  to  think  that  after  all  this  time, 
that  we  were  to  find  out  that  Shell  Oil  Company 
was  now  going  to  hand  this  back  to  us  and  not  mar- 
ket it,  and  I  reminded  him  of  the  fact  that  he  said 
they  would  sell  it  in  two  packages,  and  he  said, 
'^Well,  the  company  has  decided  not  to  go  any  fur- 
ther with  it." 

Q.  At  this  conversation  at  the  lunch  with  Mr. 
McSwain  did  you  ask  him  what  was  going  to  hap- 
pen to  the  reports  of  all  the  work  that  they  had 
been  doing  during  the  period  of  time  they  had  been 
working  ? 

A.  Yes;  I  think  he  told  me  they  were  going  to 
send  us  reports  of  the  work  they  had  done. 

Q.     Did  they  subsequently  send  you  such  reports  ? 

A.     Yes,  we  did  get  some  reports. 

Q.  Are  those  the  reports  that  are  attached  to 
the  complaint  in  this  case?  A.     That's  right. 

Q.  Are  those  all  of  the  reports  in  writing  that 
you  have  received  from  the  Shell  Company,  or  any 
of  its  representatives,  concerning  [966]  work  done 
by  them  on  the  core  oil? 

A.     Yes,  that's  right. 

Q.  Without  referring  to  your  notes,  can  you 
give  me  any  more  information  concerning  the  con- 
versation that  you  had  with  Mr.  McSwain  at  this 
lunch  ? 

A.  Well,  T  remember  telling  him  at  this  lunch 
that  I  felt  that  if  fhe  Shell  Oil  Company  developed 
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anything  out  of  this  work  and  we  were  left  out  of  it 
I   would   always  feel   that   I  had  been  robbed.    I 
remember  that  took  place  at  that  conversation. 

Q.     What  did  Mr.  McSwain  say  to  thaf? 

A.  I  don't  recall  just  what  his  statement  was  to 
that. 

Q.  Can  you  recall  now  any  statement  at  all  that 
Mr.  McSwain  made  at  that  lunch? 

A.  I  think  he  said  at  that  lunch  that  they  would 
want  to  return  it  all  to  us  together  with  all  the  data, 
that  WT  would  have  the  benefit  of  all  the  work  that 
they  had  done. 

Q.  Did  Mr.  McSwain  tell  you  who  was  respon- 
sible for  the  decision  not  to  proceed  any  further 
with  the  manufacture  and  sale  of  core  oil*? 

A.     I  think  he  just  said  the  company. 

Q.  Did  Mr.  McSwain  indicate  to  you  that  the 
vShell  Company  was  not  going  to  go  into  the 
manufacture  of  any  core  oils? 

A.     No,  I  don't  think  that  he  did. 

Q.  Did  he  indicate  to  you  that  they  were  going 
ahead  with  the  manufacture  of  any  core  oil? 

A.  No,  I  don't  think  he  said  anything  about 
that. 

Q.  Do  you  know  whether  or  not  the  Shell  Com- 
pany has,  since  the  date  of  the  cancellation  of  the 
contract,  gone  into  the  manufacture  and  sale  of  any 
core  oil?  A.     No,  I  don't. 

Q.  Do  you  know  of  any  core  oil  manufactured 
by  the  Shell  Company  that  has  been  placed  on  the 
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market  since  the  date  of  cancellation  of  your  con- 
tract? A.     Not  to  my  knowledge. 

Q.  Do  you  believe  you  have  sufficient  knowledge 
and  experience  in  foundry  practice  to  be  able  to 
state  the  desired  and  necessary  [967]  qualities  of 
core  oil'? 

A.  Maybe  not  all  of  them,  but  at  one  time  I 
thought  I  knew  enough  about  them. 

Q.  Will  you  give  me  a  list  of  what  you  consider 
to  be  the  necessary  and  desirable  qualities  of  a  good 
core  oil? 

A.  Well,  a  core  oil  should  be  able  to  dry  the  fast- 
est possible  time ;  that  is  one.  Maybe  I  don 't  under- 
stand your  quetsion. 

Q.  That's  all  right.  I  don't  understand  what  you 
raean  by  drying.  By  that  do  you  mean  baking  ? 

A.     Yes. 

Q.  In  other  words,  a  good  core  oil  will  take  a 
short  baking  time? 

A.  Well,  I  guess  I  don't  understand  your  ques- 
tion. 

Mr.  Aurich:  Will  you  read  the  question  to  the 
mtness,  please? 

(The  question  was  read  by  the  reporter.) 

A.  Well,  a  core  oil  should  have  sufficient  strength 
if  it  is  to  make  a  good  casting;  it  should  be  friable 
so  it  will  pour  out  of  a  casting;  it  should  be  as  fri- 
able as  possible  with  castings;  it  should  be  porous 
so  the  gas  can  pass  through  it  and  not  explode,  caus- 
ing blow-holes  and  Imbbles.   I  would  say  that  those 
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are  the  principal  things  that  you  should  be  able  to 
do  with  a  core  oil. 

Q.     Those  are  the  principal  ones? 

A.     Yes ;  I  think  so. 

Q.     Can  you  name  any  others? 

A.     Well,  fast  drymg  would  be  desirable. 

Q.  I  don't  understand  just  what  you  mean  by 
''fast  drying." 

A.  Well,  fast  baking  time  would  be  an  advantage 
in  core  oil.  That  is  all  I  recall.  Those  are  the 
principal  things,  I  think,  in  a  core  oil,  a  core  oil  where 
you  can  eliminate  a  lot  of  ingredients  that  they  have 
to  add  to  it  to  keep  it  up  in  shape ;  I  think  that  is 
another  one  of  the  advantages. 

Q.     Is  that  all  you  can  recall  at  the  present  time? 

A.     Yes,  that  is  the  principal  thing,  I  think. 

Q.  Do  you  know^  whether  a  foundry  man  desires 
a  core  oil  that  is  [968]  slow  drying  in  that  air  room 
temperature,  or  fast  drying  at  air  room  temperature  ? 

A.     I  wouldn't  know. 

Q.  Do  you  know^  whether  or  not  it  is  a  desirable 
quality  of  a  core  oil  that  it  should  be  free  and  easy 
to  mix  with  the  sand  and  have  uniform  distribu- 
tion, that  is,  that  the  oil  must  not  have  a  tendency 
to  draw  tlie  surface  of  the  core? 

A.     Yes,  I  think  that  would  be  desirable. 

Q.  How  about  the  immunity  of  the  core  to  weak- 
ening through  the  reaction  of  CO2  gas? 

A.     That  would  be  necessary. 

Q.     You  would  want  a  core  that  would  not  react  to 
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the  CO2  gas?  A.     Yes.    You  are  speaking 

Q.  I  am  speaking  only  of  while  the  core  is  be- 
ing baked.  A.     Yes,  that's  right. 

Q.  Do  you  know  whether  it  is  a  desirable  or  un- 
desirable characteristic  of  a  core  oil  to  have  one  that 
has  a  lack  of  stickiness  which  might  cause  gumming 
of  the  core  box? 

A.  That  would  depend  whether  or  not  you  could 
overcome  that  by  the  addition  of  dusting  powder. 
You  can  take  a  core,  and  without  the  use  of  dusting 
powder  it  might  stick,  where  if  you  use  dusting 
powder  of  a  certain  character  on  it,  maybe  it  w^on't 
stick.  But  that  last  question  just  before  this  one, 
I  don't  know  whether  my  answer  was  complete  or 
not. 

(The  record  was  read  to  the  witness  by  the 
reporter.) 

The  Witness :  That  part  about  the  gas,  you  mean 
in  a  gas-contained  oven;  that  is  what  you  meant 
by  that,  I  take  it? 

Mr.  Aurich:  Q.  Well,  I  mean  just  speaking 
generally,  a  foundry  man  wants  a  core  oil  that  has 
an  immunity  to  weakening  through  the  reaction  of 
CO.  gas? 

A.  Well,  if  he  had  a  gas-free  oven  it  wouldn't 
make  any  difference.  Maybe  I  didn't  understand 
what  you  meant.  [969] 

Q.  If  he  had  no  gas-free  oven  what  would  you 
say  about  the  desirable  characteristics  of  a  core  oil 
in  the  respect  which  I  last  mentioned? 
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A.     Yes,  then  it  would  be  affected  by  the  gas. 

Q.  And  the  foundry  man  would  want  a  core 
oil  that  had  the  immunity  to  weakening  through 
reaction  of  the  CO2  gas? 

A.     Yes,  that's  right. 

Q.  You  think  the  sticking  to  the  core  box  of  a 
core  sand,  after  it  has  been  mixed  with  oil,  is  not 
an  important  factor? 

A.  Not  if  you  can  use  a  dusting  powder  like 
lachapodium;  that  is  one  of  their  dusting  powders. 

Q.  With  the  use  of  your  Core-Min-Oil  how  often 
would  they  have  to  dust  the  side  of  the  core  box 
in  order  to  prevent  the  sticking  or  gumming? 

A.  I  would  say  maybe  not  every  time  they  fill  the 
coie  box,  but  then  every  few  times,  anyway;  two 
or  three  times. 

Q.  Do  you  know  of  any  foundries  today  that  are 
using  dusting  powder  to  prevent  stickiness  occurring 
in  the  core  box? 

A.     Yes:  every  one  that  I  have  been  to  have. 

Q.     That  is  Vulcan,  Kingwell,  and  McOauley? 

A.     Yes,  they  have. 

Q.  How  about  the  resistance  to  moisture  of  a 
core,  either  in  the  mold  or  in  storage?  Is  that  an 
effect  that  has  to  be  taken  into  consideration  in  the 
determination  of  a  good  core  oil? 

A.  Well,  that,  of  course,  would  depend  upon 
when  you  are  going  to  pour  the  castings.  A  core 
made  out  of  sodium  silicate  and  asphalt  emulsion, 
if  you  should  make  the  core  and  bake  it,  immedi- 
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ately  cook  it,  it  would  make  a  good  core,  but  if  you 
had  to  put  a  core  in  storage,  no  doubt  the  sodium 
silicate  and  asphalt  emulsion  would  draw  moisture, 
soften  up. 

Q.  Suppose  instead  of  using  sodium  silicate  we 
used  the  so-called  Ruddle  Solution  and  asphalt  emul- 
sion ? 

A.  Our  expedience  was  that  it  wouldn't  draw 
moisture.  [970] 

Q.  Well,  if  you  were  selling  a  core  oil  to  foun- 
dries generally,  would  you  consider  that  you  had  a 
good  core  oil  if  it  would  not  resist  moisture  either 
in  the  mold  or  in  storage  ? 

A.  I  would  say  if  it  did  draw  moisture  in  stor- 
age it  would  limit  its  use. 

Q.  It  would  have  a  very  limited  field  of  appli- 
cation, would  it  ? 

A.  Yes;  for  that  part  of  the  foundry  work  I 
would  say  it  would  be  limited. 

Q.  Did  you  ever  measure  the  resistance  of  cores 
made  of  Core-Min-Oil  to  moisture  ? 

A.     Only  tried  it  in  their  storage  racks. 

Q.  Is  that  the  same  sort  of  test  or  observations 
that  we  discussed  the  other  day  ? 

A.     That's  right. 

Q.  How  about  the  tendency  of  a  core  to  swell  or 
crack  during  baking,  storage,  or  pouring;  do  you 
want  a  core  oil  that  will  prevent  that  tendency  or  a 
core  oil  that  will  enhance  those  tendencies? 

A.     Prevent  that  tendency. 
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Q.  I  think  you  answered  the  other  day  you 
didn't  laiow  what  was  meant  by  the  green  strength 
of  a  core  sand.  A.     That's  right. 

Q.  How  about  the  adhesive  qualities  of  a  core 
oil ;  do  you  want  one  that  has  good  adhesive  quality, 
or  one  that  does  not  have  good  adhesive  quality  ? 

A.     Good  adhesive  quality. 

Q.  Do  you  know  what  is  meant  by  the  flowability 
of  a  core  sand?  A.     No. 

Q.     You  never  heard  that  expression  before  *? 

A.     No. 

Q.  So  you  would  not  know  whether  it  was  a  de- 
sirable or  undesirable  characteristic  to  have  a  core 
sand  that  had  good  flowability  I 

A.     No,  I  wouldn't  know. 

Q.  Do  you  have  a  sufficient  knowledge  and  ex- 
perience in  foundry  practice  to  be  able  to  tell  the 
length  of  time  that  cores  must  remain  hard  and 
usable?  A.     You  mean  after  they  are  baked? 

[971] 

Q.     Yes. 

A.     Well,  they  store  them  for  months,  at  times. 

Q.  Do  you  have  sufficient  knowledge  and  are 
you  sufficiently  experienced  to  be  able  to  state  the 
ratio  of  sand  to  oil  employed  by  foundries  using, 
say,  Linoil?  A.     Not  Linoil,  no. 

Q.  Can  you  answer  that  question  with  respect 
to  linseed  oil? 

A.     Yes;  linseed  oil  is  about  from  one  part  of 
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linseed  oil  to  fifty  parts  of  sand,  to  eighty  parts  of 
sand. 

Q.  Do  you  have  sufficient  knowledge  and  ex- 
perience in  foundry  practice  to  be  able  to  state 
whether  an  indirect  fired  oven  is  as  good  for  all 
practical  purposes  as  a  direct  fired  oven? 

A.     No,  I  don't  know. 

Q.  Do  you  have  sufficient  knowledge  and  ex- 
perience in  foundry  practice  to  be  able  to  state  from 
the  cost  of  operation  standpoint  which  is  the  most 
economical  type  of  oven  to  use,  an  indirect  or  a 
direct  fired  oven? 

A.  I  understand  that  the  direct  fired  oven  is  the 
least  expensive. 

Q.  Do  you  have  sufficient  knowledge  and  experi- 
ence in  foundry  practice  to  be  able  to  state  the  best 
core  oil  which  is  now  being  manufactured  and  sold  ? 

A.     Well,  that  is  always  a  matter  of  opinion. 

Q.     What  is  your  opinion  ? 

A.  I  would  say  linseed  oil  would  be  the — that  is 
only  an  opinion. 

Q.  You  think  linseed  oil  alone  is  the  best  core 
oil  that  is  now  on  the  market? 

A.  Well,  I  think  it  is  recognized  as  the  best  core 
oil ;  however,  that  is  only  a  matter  of  opinion. 

Q.     I  am  merely  seeking  your  opinion  of  this. 

A.     Yes. 

Q.  Well,  do  you  know  of  any  foundries  that  are 
using  just  linseed  oil  for  making  cores? 
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A.  Yes;  the  Vulcan  Foundry  is  using  just  lin- 
seed oil  as  a  core  oil. 

Q.     Nothing  has  been  added  to  it? 

A.  Not  as  a  core  oil.  When  [972]  they  mix  it 
with  the  sand  they  add  other  things  to  it.  They 
put  many  things  in  it.  I  think  there  were  as  many 
as  16  different  things,  not  all  at  one  time,  but  for 
the  other  purposes. 

Q.  You  mean  they  added  a  number  of  things 
to  the  linseed  oil  itself? 

A.  Yes;  when  they  mixed  it  I  saw  them  adding 
other  things.  •      ' 

Q.  Will  you  name  some  of  the  ingredients  to  be 
added  to  the  core  oil?  ■    '  •• 

A.  Yes.  One  was  what  they  called  a  silicon. 
It  is  a  kind  of  powder;  that  is  one  thing.  They 
have  what  they  call  tux,  which  is  a  product  of  corn- 
starch ;  another  thing. 

Q.     That  was  also  a  powder? 

A.  That  was  also  a  powder.  I  don't  recall  the 
others  by  name.  I  remember  them  saying  they  had 
16  different  things;  metal  that  they  put  in.  They 
used  a  tack  that  was  driven  in  the  core  after  it  is 
completed,  and  it  is  supposed  to  help  chill  the  iron 
when  it  touches  it,  so  it  won't  burn  in. 

O.  Do  you  know  who  manufactured  the  linseed 
oil  that  the  Vulcan  Foundry  was  using  ? 

A.     No,  I  do  not. 

Q.  Did  you  ever  hear  of  the  Warner  G.  Smith 
CoriDoration ?  '•'"  '  ' 
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A.     No,  I  don't  know  that  I  have;  possibly. 

Q.  Can  you  name  the  various  core  oils  that  were 
on  the  market  at  the  time  you  started  to  work  on 
your  Core-Min-Oil  ? 

A.  We  did  have  a  list  of  them  at  the  time,  but 
I  don't  know  that  I  could  recall  all  of  them.  I  re- 
member Houghton  Oil,  Linoil,  linseed  oil,  Quandt 
Oil ;  those  are  the  principal  ones. 

Q.  Do  you  recall  the  name  of  any  core  oil  on 
the  market  other  than  those  you  have  enumerated, 
that  were  on  the  market  when  you  took  your  Core- 
Min-Oil  to  the  Shell  Company? 

A.  Those  are  the  ones  I  can  recall  offhand.  We 
had  a  list  of  core  oils. 

Q.  My  last  question,  Mr.  Ruddle,  was  outside  of 
that  list  that  you  had,  do  you  recall  those  on  the 
market,  or  any  other  core  oils  that  were  on  the 
market  when  you  took  your  Core-Min-Oil  to 
Shell  [973]  in  December,  1937 '^ 

A.     Not  at  this  time,  I  can't. 

Q.  When  did  you  get  this  list  of  core  oils  that 
you  referred  to  a  moment  ago? 

A.  I  think  at  the  time — after  the  Shell  Company 
came  out  with — I  think  it  is  after  the  contract  was 
drawn. 

Q.     Who  obtained  it? 

A.  Well,  I  don't  know.  We  did  a  lot  of  work 
with  Mr.  Waller  in  trying  to  find  that  out.  If  he 
is  the  one  who  got  the  list,  I  don't  know. 

Q.    You  don't  know  whether  you  got  it,  or  some- 
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one  from  Shell  got  it,  or  whether  Mr.  Peck  got  it? 

A.     No. 

Q.  Can  you  tell  me  the  method  of  making  a  cast- 
ing in  a  foundry,  from  the  time  the  sand  and  oil 
are  sent  to  the  foundry  until  the  casting  is  ready  for 
machining  ? 

A.  I  think  I  could;  I  have  seen  it  done  many 
times. 

Q.  Will  you  describe  the  method  for  me,  please, 
commencing  with  the  mixing  of  the  sand,  right  on 
through,  up  until  the  casting  is  ready  for  machin- 
ing? 

A.  Well,  the  sand  is  mixed  at  the  machine  where 
they  do  the  mixing,  and  from  there  it  is  taken  to 
the  benches  where  the  core  makers  operate.  The 
core  makers  put  the  sand  in  the  molds  and  then 
take  out  the  plate  and  onto  a  truck  that  is  wheeled 
into  the  oven,  and  there  is  a  man  who  has  charge 
of  the  ovens  who  keeps  track  of  the  time  when  they 
come  out  of  the  ovens,  and  they  are  allowed  to  cool, 
and  they  are  taken  out  of  the  core  boxes,  and  from 
there  they  are  taken  to  the  benches  where  they  are 
cleaned  up,  and  those  that  have  to  be  put  together 
are  put  together  by  paste,  and  then  sandpapered; 
then  they  are  taken  to  another  department  that  puts 
a  core  wash,  or  a  core  covering,  on  them.  From 
there  they  are  taken  to  the  people  who  put  them 
into — I  have  forgotten  what  they  call  it,  but  it  is 
wdiere  the  casting  is  put — the  hot  metal  is  poured 
in  that  makes  the  casting,  and  that  is  generally  [974] 
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done  in  the  afternoon.  The  next  morning  they  take 
them  out  of  these  molds,  and  from  there  they  go 
into  another  department  that  cleans  up  the  castings ; 
then  it  goes  through  a  wind  tmmel,  I  believe,  that 
they  have,  and  then  they  go  to  these  emory  wheels 
to  be  cleaned  up.  That  is  generally  the  process  that 
I  have  seen.  It  all  depends  on  the  type  of  casting. 
That  is  just  the  ordinary  casting. 

Q.     How  are  the  cores  made? 

A.     You  mean  how  is  it  molded  in  the  box  I 

Q.     Yes. 

A.  Well,  the  box  that  holds  the  core  is  turned 
face  up,  and  the  core  maker  starts  building  from 
there,  starts  with  a  little  sand,  and  then  the  differ- 
ent parts  of  the  core  box  that  have  to  be  added ;  as 
that  is  necessary,  he  merely  adds  it  as  he  puts  in 
parts  of  sand;  and  then,  when  it  is  all  complete, 
these  pieces  that  he  has  added  to  the  core  box  come 
out  first,  and  then  it  is  taken  to  the  fire  after  that. 
Is  that  what  you  mean? 

Q.  Yes.  You  just  answer  the  question.  Did 
you  ever  hear  the  expression  of  "cope"  and 
"drag"? 

A.  Yes.  That  is  added  to  take  up  the  gas  that 
is  formed  when  the  heat  hits  the  core;  that  is  gen- 
erally put  in  the  center  of  the  core. 

Q,  You  mean  the  "cope"  and  "drag"  are  gen- 
erally put  in  the  center  of  the  core? 

A.  Yes,  if  that  is  what  I  understand  what  you 
mean  by 
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Q.  All  I  am  trying  to  get  is  what  you  understand 
by  the  term  "cope"  to  mean  in  foundry  practice, 
particularly  relating  to  the  art  of  core  making. 

A.  Well,  "cope"  is  put  in;  I  know  they  use  the 
cope  to  put  in  the  center  to  take  up  the  gas. 

Q.     That  is  c-o-p-e? 

A.  Yes — wait  a  minute.  I  was  [975]  thinking 
about  coke,  c-o-k-e. 

Q.  No.  I  wanted  to  know  what  is  the  meaning 
of  the  term  "cope".  What  is  the  meaning  of  the 
terms  "cope"  and  "drag"  as  used  in  the  art  of  core 
making  ? 

A.  I  think  one  of  them  is  the  top  of  the  core 
core  box,  and  the  other  is  the  bottom  of  the  core 
box. 

Q.     Do  you  know  which  is  which? 

A.     No,  I  wouldn't  know  which  is  which. 

Q.  Can  you  describe  in  a  little  more  detail  for 
us  how  the  castings  are  taken  out  of  the  molds? 

A.     How  the  castings  are  taken  out  of  the  molds  ? 

Q.    Yes. 

A.     You  mean  after  the  casting  has  been  poured  ? 

Q.     That's  right. 

A.  Well,  in  the  Vulcan  Foundry  they  break 
them  with  hammers. 

Q.     How  do  they  do  it? 

A.  They  just  take  a  hammer,  or  something,  and 
break  up  the  sand  that  forms  the  outside  of  the  mold, 
and  the  casting  rolls  out  on  the  ground. 
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Q.  What  do  they  do  with  that  part  of  the  core 
that  is  left  remaining  in  the  casting? 

A.  They  tap  it  with  a  hammer,  and  it  is  supposed 
to  pour  out. 

Q.  Is  a  core  wash  always  used  in  the  making  of 
a  casting? 

A.  I  understand  some  of  them  do  not,  where  they 
don't  require  them  to  be  smooth. 

Q.  Are  cores  ever  baked  when  they  are  not  con- 
tained in  a  core  box? 

A.  Yes.  They  take  them  out  of  the  core  box,  the 
core  makers,  and  put  them  on  a  plate,  and  then  they 
are  set  in  the  oven  on  a  plate. 

Q.  Do  you  have  sufficient  knowledge  and  experi- 
ence in  foundry  practice  to  be  able  to  state  how  the 
core  oils  that  are  on  the  market  are  sold?  That  is, 
in  what  type  of  containers  are  core  oils  usually 
sold?  A.     They  usually  are  sold  in  drums. 

Q.     What  size  drums  ? 

A.     Fifty-gallon  drums.  [976] 

Q.  Do  you  know  whether  the  methods  of  market- 
ing the  core  oils  which  are  used  in  the  foundries 
which  you  saw  are  the  same  as  used  generally 
throughout  all  foundries  in  the  United  States? 

A.  No.  I  understand  they  are  sold  in  tank  cars. 
That  is  only  hearsay. 

Q.  Do  you  know  how  the  core  oil  is  delivered  from 
the  tank  cars  to  its  storage  place  in  the  foundries, 
or  to  the  place  where  it  is  to  be  used  ? 

A.     You  mean  in  the  larger  foundries  ? 
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Q.     Yes.  A.     No,  I  don't. 

Q.  Did  you  give  any  consideration  at  all  to  liow 
you  were  going  to  sell  your  Core-Min-Oil  in  tank 
cars,  in  view  of  the  fact  you  did  not  have  a  ready- 
to-use  core  oil? 

A.  I  regarded  the  core  oil  ready  to  use  after 
they  found  the  oven  had  to  be  gas  free  oven. 

Q.  Perhaps  I  can  clear  that  up  for  a  little.  B\' 
^ ' ready-to-use  core  oil"  I  mean  what  you  mer.r. 
when  you  say  ''single  package";  in  other  words,  a 
core  oil  that  is  ready  to  be  used  the  minute  it  gets 
to  the  foundry,  without  having  to  be  mixed  with 
other  ingredients,  such  as  you  having  to  mix  your 
core  oil  at  the  foundry  with  asphalt  emulsion  and 
so-called  Ruddle  Solution.  Now,  with  that  explana- 
tion, will  you  please  tell  me  if  you  gave  any  con- 
sideration to  how  you  were  going  to  be  able  to 
deliver  your  Core-Min-Oil  to  the  foimdries  for  use  ? 

A.  No,  I  never  gave  it  any  thought,  other  than 
we  discussed  selling  it  in  two  packages,  having 
asphalt  emulsion  in  one  container  and  Core-Min-Oil, 
or  Ruddle  Soluition,  you  call  it,  in  the  other. 

Q.  That  would  be  a  case,  then,  where  you  would 
be  supplying  the  foundry  two  tank  cars  filled  with 
core  oil,  rather  than  one  tank  car,  as  had  previ- 
ously been  used?  A.     That's  right. 

Q.  Had  you  given  any  consideration  to  how  tlio 
foundries  were  going  to  deliver  the  core  oil  from 
the  tank  car  to  their  place  of  [977]  storage,  or  to 
the  place  that  it  was  to  be  used? 
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A.     No,  I  don't  know  that  we  did. 

Q.  That  was  not  given  any  consideration  by 
you? 

A.  I  think  we  talked  about  it  with  Mr.  McSwain 
and  Mr.  Waller  at  times,  but  I  don't  recall  only 
generally  talking  to  them  about  it. 

Q.  Do  you  recall  how  they  were  going  to  ac- 
complish that  fact?  A.     No. 

Q.  You  could  see  no  difficulty  in  the  fact  you 
have  to  sell  your  core  oil  in  two  tank  cars,  as 
against  the  core  oils  that  could  be  sold  in  one 
tank  car? 

A.  I  would  say  it  would  be  better  to  have  it  all 
in  one,  but  when  you  examine  the  advantages  of 
the  Core-Min-Oil  I  think  it  will  more  than  offset 
the  disadvantage  of  sending  it  in  two  cars. 

Q.  Let's  assume  a  fairly  large  foundry  which 
has  a  storage  tank  for  its  core  oils,  and  that  it  buys 
its  core  oils  in  tank  cars,  and  it  has  a  system  of 
lines  and  pumps  by  which  it  takes  the  oil  from  the 
tank  car  to  its  place  of  storage,  which  we  might 
call  the  storage  tank,  through  these  series  of  lines 
and  pumps;  do  you  think  that  your  Core-Min-Oil 
had  sufficient  advantages  over  the  core  oils  then  on 
the  market  that  it  would  justify  the  foundry  in 
installing  an  additional  set  of  lines  and  pumps,  if 
such  became  necessary?  A.     I  certainly  do. 

Q.  You  have  no  idea  of  the  amount  of  time,  and 
labor,  and  money  that  would  be  expended  in  the 
installation  of  such  a  system  ? 
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A.     No,  I  haven't. 

Q.  Will  you  now  enumerate  for  me  all  the  ad- 
vantages of  your  Core-Min-Oil  which  you  claim  for 
it,  over  and  above  core  oils  which  were  on  the  mar- 
ket at  the  time  you  entered  the  field  % 

A.  First,  it  had  a  drying  time  that  saved  two- 
thirds  of  the  time  in  drying.  [978] 

Q.  I  don't  mean  to  interrupt  you,  but  we  use 
the  word  *' drying,"  for  example,  as  meaning  dry- 
ing of  the  sand  on  the  benches,  and  when  you  use 
it  there  you  mean  the  cooking  or  baking  time  ? 

A.     That's  right. 

Q.     Proceed. 

A.  And  it  requires  a  great  deal  less,  fewer  in- 
gredients than  are  required  by  the  others,  so  it  will 
stand  the  weight  of  the  metal  when  it  is  poured. 
It  has  less  gases  that  come  off  of  it  to  cause  bubbles 
in  pouring  the  casting.  It  has  more  resistance  to 
heat  than  the  other  core  oils  that  are  on  the  market. 

Q.  What  do  you  mean  by  ''more  resistance  to 
heat",  Mr.  Ruddle? 

A.  Well,  it  makes  a  smoother  core;  the  metal 
doesn't  burn  into  it.  I  think  those  are  the  principal 
things  that  we  claim  for  it. 

Q.  Can  you  think  of  any  other  advantages,  prin- 
cipal or  otherwise,  that  in  your  opinion,  are  found 
in  your  Core-Min-Oil  and  that  are  not  present  in 
the  core  oils  which  are  on  the  market? 

A.  Well,  no;  I  think  that  is — I  think  those  are 
the  advantages  that  I  can  think  of  right  now. 
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Q.  And  there  may  be  others,  but  you  can't  recall 
them  at  the  present  time  I 

A.     Yes,  that's  right. 

Q.  If  I  imderstand  your  testimony  correctly, 
immediately  prior  to  your  going  to  Shell  in  De- 
cember, 1937,  or  January,  1938,  you  had  been  using 
a  Union  Oil  asphalt  emulsion  in  the  making  of 
your  Core-Min-Oil  ? 

A.     American  Bitumuls  Co. 

Q.  And  I  believe  you  testified  that,  generally 
speaking,  there  was  very  little  difference  between 
the  Union  Oil  emulsion  and  the  Standard  Oil  emul- 
sion, or  American  Bitumuls,  whichever  is  proper. 

A.  As  I  recall,  the  Standard  Oil  Company 
brought  over  some  tive  or  six  different  emulsions, 
and  there  was  a  difference  in  some  of  those  emul- 
sions. [979] 

Q.  Did  they  all  make  satisfactory  cores,  or  were 
some  of  them  not  good? 

A.  No;  some  of  them  had  a  gas  that  came  off 
when  we  poured  the  casting,  as  I  remember  it. 

Q.  Of  that  group  of  asphalt  emulsions  that  you 
worked  with,  namely  the  Union  Oil  emulsion  and 
the  American  Bitumuls  emulsions,  which  one  would 
you  say  was  the  best  suited  for  your  purpose  in 
making  your  Core-Min-Oil? 

A.  Well,  that  would  be  hard  to  tell,  but  I 
thought  at  the  time  the  Union  Oil  Company  emul- 
sion was  the  better  one. 

Q.     After  you  took  your  Core-Min-Oil  to  Shell 
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in  December,  1937,  or  January,  1938,  Shell  used  an 
asphalt    emulsion   prepared   by   them,    which    was 
called  Y-104,  is  that  right? 

A.     That's  right. 

Q.  Did  you  personally  make  any  cores  with  your 
Core-Min-Oil  using  Y-104  ?  A.     Yes,  I  did. 

Q.  Did  you  observe  any  difference  in  the  result 
of  the  cores  when  you  used  the  Y-104  as  compared 
with  the  Union  Oil  asphalt  emulsion? 

A.     No,  I  couldn't  tell  the  difference. 

Q.  As  far  as  you  were  concerned,  Shell's  Y-104 
and  Union  Oil  asphalt  emulsion  were  equally  satis- 
factory for  the  purpose  of  making  a  core  oil  ? 

A.     Yes,  as  far  as  I  could  tell. 

Q.  Did  you  ever  make  any  complaint  to  the 
Shell  Company  over  the  fact  that  they  were  using 
Y-104  and  not  Union  Oil  emulsion  ?  A.     No. 

Q.  Did  either  you  or  Mr.  Peck  have  any  part  in 
fixing  the  market  price  at  which  your  Core-Min-Oil 
was  to  be  sold  by  Shell,  or  was  that  a  matter  that 
was  left  to  Shell's  discretion? 

A.  That  was  left  to  the  Shell  Oil  Company's 
discretion. 

Q.  Did  you  ever  have  any  discussion  with  any- 
one connected  with  Shell  concerning  the  price  at 
which  Shell  might  be  able  to  market  your  product  ? 

A.     Yes,  we  did.  [980] 

Q.  Did  you  arrive  at  a  price  at  which  your  Core- 
Min-Oil  might  be  marketed? 

A.     Well,  that  was  left  entirely  with  the  Shell 
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Company;  they  explained  that,  Mr.  McSwain  and 
Mr.  Gratama  explained  that  our  positions  were 
parallel  and  that  they  would  get  the  best  price 
obtainable,  and  that  we  should  leave  it  entirely 
with  them. 

Q.  Since  the  contract  that  you  had  with  Shell 
23rovided  that  you  get  certain  royalties  based  on  the 
scale  set  forth  in  the  contract,  as  long  as  you  got  the 
royalties  as  provided  by  your  contract  you  weren't 
much  concerned  with  the  profits  Shell  made ;  is  that 
a  fair  statement?  A.     Yes,  that's  right. 

Q.     That  is  just  about  the  way  the  situation  was  ? 

A.     Yes,  that's  right. 

Q.  If  Shell  had  discovered  that  it  could  not  sell 
your  Core-Min-Oil  at  a  price  that  would  justify 
their  paying  you  the  royalties  as  set  forth  in  the 
contract,  that  would  have  been  just  too  bad  for 
Shell? 

Mr.  Hursh:  I  object  to  that  as  purely  hypotheti- 
cal. He  doesn't  know  what  is  in  Shell's  mind. 

Mr.  Aurich:  Q.  So  far  as  your  mind  is  con- 
cerned ? 

A.  There  was  no  minimum  set  in  the  contract. 
Shell  was  not  required  to  sell  a  minimum,  but  they 
contracted  to  sell  the  maximum  amount  that  could 
be  sold  by  them. 

Mr.  Aurich :  Q.  Well,  that  doesn't  quite  answer 
my  question.  Without  asking  you  to  interpret  tfie 
contract,  and  I  am  not  being  specific  about  the 
amounts  now,  the  contract  provided  that  on  a  [981] 
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certain  graduated  scale  you  were  to  get  a  certain 
amount   as   royalties;   is  that  your  understanding 
of  it?  A.     Yes. 

Q.  Now,  if  Shell  had  discovered  that  it  could 
not  sell  Core-Min-Oil  at  a  price  sufficient  to  justify 
paying  you  the  royalties  set  forth  in  that  contract, 
nevertheless  you  would  have  required  Shell  to  con- 
tinue to  market  the  product? 

Mr.  Hursh :  I  object  to  the  question  on  the  same 
ground;  it  is  a  hypothetical  question.  No  show- 
ing on  the  record  that  Shell  could  not  have  sold 
Core-Min-Oil  at  a  price  that  would  give  them  a  fair 
profit,  and  the  determination  of  that  particular 
question  as  to  whether  or  not  Shell  would  make  a 
fair  profit  would  determine  the  answer  Mr.  Ruddle 
would  give  to  your  question. 

Mr.  Aurich :     Will  you  reud  the  question,  please  ? 
(Question  read  by  the  reporter.) 

Mr.  Aurich:  Let  me  put  it  another  way,  Mr. 
Ruddle : 

Q.  Your  only  interest  in  this  matter  was  to  see 
that  Core-Min-Oil  was  sold  and  that  you  received 
the  royalties  provided  for  by  the  contract? 

A.     That's  right. 

Q.  Whether  Shell  made  a  more  substantial  profit 
than  you  were  realizing  on  the  transaction,  or 
whether  it  made  no  profit  at  all,  was  a  matter  that 
gave  you  no  concern;  is  that  a  fair  statement? 

Mr.  Hursh :  I  object  to  the  question  on  the  same 
ground. 
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A.     That's  right. 

Mr.  Aurich:  Q.  Did  either  3^ou  or  Mr.  Peck 
have  any  i3art  in  determining  to  whom  your  Core- 
Min-Oi]  was  to  be  sold  by  Shell,  or  was  that  like- 
wise a  matter  that  was  left  to  Shell's  discretion? 

A.  No,  that  was  left  entirely  to  Shell  Oil  Com- 
pany. 

Q.  Did  either  you  or  Mr.  Peek  have  any  part  in 
determining  how  your  Core-Min-Oil  was  to  be  sold 
by  Shell,  or  was  that  likewise  a  matter  that  was  left 
to  Shell's  discretion? 

A.  That  was  left  entirely  [982]  to  Shell  Oil 
Company. 

Q.  I  assume  that  if  Shell  had  engaged  in  the 
manufacture  and  sale  of  your  Core-Min-Oil  and  as 
a  result  thereof  had  lost  a  considerable  amount  of 
money,  you  were  not  to  share  in  those  losses,  is  that 
right  ? 

A.  I  don't  know  that  there  was  any  mention 
made  of  that. 

Q.  Well,  it  was  your  understanding  of  it — it  is 
your  understanding  of  that  transaction,  that  you 
were  to  share  in  the  losses,  if  any,  incurred  by 
Shell,  or  that  you  were  not  to  share  in  any  losses; 
which  is  it  ? 

A.  My  understanding  was  that  we  were  not  to 
share  in  any  losses.  I  don't  think  the  word  "losses" 
was  ever  brought  up  during  these  conversations. 

Mr.  Aurich:  Q.  I  don't  believe  I  asked  you  be- 
fore, but  if  not  I  would  like  to  ask  j^ou  now :  What 
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is  the  ratio  of  sand  to  oil  used  by  you  in  your  core 
oil? 

A.  As  I  remember  it,  it  was  l-to-lT^,  up  to 
l-to-20  or  l-to-21,  something  like  that. 

Q.  That  is,  you  would  use  one  part  of  your 
Core-Min-Oil  to,  roughly,  twenty  parts  of  sand;  is 
that  about  right? 

A.  As  I  recall  it,  that's  right. 
Q.  I  want  to  call  your  attention  again  to  a  letter 
which  we  have  referred  to  before.  The  letter  is 
Exhibit  G  attached  to  the  complaint,  and  which 
you  wrote  to  the  Shell  Company  under  date  of  Sep- 
tember 6,  1939,  in  response  to  a  letter  from  them  of 
August  18,  1939.  Can  you  tell  me  who  wrote  that 
letter?  A.     I  don't  know  who  wrote  it. 

Q.     Did  you  dictate  it  ? 
A.     No,  sir,  I  did  not. 

Q.     Did  Mr.  Peck  dictate  it?  A.     Possibly. 

Q.  Did  Mr.  Hackley  know  anything  about  the 
framing  of  that  letter? 

A.     That  is  possible ;  I  don't  know. 
Q.     You  signed  it,  however  ?  A.     Yes.  [983] 

Q.  I  want  to  call  your  attention  to  the  second 
paragraph  on  page  3  wherein  you  state  as  follows: 
"This  was  particularly  distressing  and  impos- 
sible of  understanding  in  the  light  of  the  fact 
that  we  have  known  for  some  time  prior  to  the 
date  of  your  attempted  move  toward  cancella- 
tion, that  in  the  course  of  working  with  and 
developing  our  product,  as  provided  by  the  con- 
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tract,  you  had  made  contemporary  discoveries 
which  enable  you  to  j^ropose  what  your  employ- 
ees and  representatives  described  as  a  product 
which  incorporates  all  of  the  advantages  of  our 
original  disclosure  and  possesses  additional  com- 
mercial properties  of  a  nature  which  we  had  all 
been  seeking." 

My  question  is  for  you  to  tell  me  how  long  prior 
to  the  date  of  that  letter,  September  6,  1939,  you 
had  been  aware  of  the  facts  recited  in  the  portion 
that  I  quoted  to  you,  and  I  am  now  showing  you 
the  letter  for  your  inspection,  and  you  are  to  feel 
at  liberty  to  read  the  entire  letter  if  you  so  care  to. 
A.  Well,  those  facts  were  gathered  from  con- 
versations with  Mr.  McSwain  and  a  letter  we  re- 
ceived from  Mr.  McLaren;  I  think  that  was  the 
basis  of  those  statements. 

Q.     That  was  the  letter  of  July  26,  1939,  from 
Mr.  McLaren  to  you,  which  is  Exhibit  D  attached 
to  the  complaint? 
A.     Yes,  that's  right. 

Mr.  Hursh:  You  better  read  that,  Mr.  Ruddle; 
read  the  whole  content  of  it  so  you  will  know  ex- 
actly what  the  question  refers  to. 

Mr.  Aurich :  Q.  If  that  should  not  be  the  letter 
to  which  you  referred  in  your  answer  to  my  main 
question  I  wish  you  would  go  through  the  copies 
of  the  letters  attached  to  the  complaint  and  see  if 
you  can  find  the  letter  to  which  you  do  refer.  [984] 
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A.  No,  that  doesn't  seem  to  be  the  letter.  I  think 
it  is  the  letter  of  August  18th. 

Mr.  Aurieh :  Q.  You  now  believe  it  is  the  letter 
of  August  18,  1939,  Exhibit  F  to  the  complaint  f 

A.     Yes. 

Q.  Is  that  the  only  basis  for  the  statement  ap- 
pearing in  the  paragraph  of  the  letter,  Exhibit  G, 
to  which  I  directed  your  attention ;  that  is,  the  letter 
of  August  18,  1939,  Exhibit  F  to  the  complaint, 
and  a  conversation  with  Mr.  McSwain? 

A.     That's  right. 

Q.  When  was  the  first  conversation  with  Mr. 
McSwain  that  gave  you  the  information  set  foxth 
in  the  paragraph  of  the  letter.  Exhibit  G,  to  which 
I  have  directed  your  attention*? 

A.  Well,  there  were  continuous  conversations 
with  Mr.  McSwain.  I  was  at  his  ofBce  two  or  three 
times  a  week.  He  was  telling  me  the  different  things 
they  were  doing,  the  work  the  Shell  Development 
was  doing  on  the  different  products  that  they  were 
making.  Then  he  divulged  to  me  that  they  had  de- 
veloped something  that  was  perfect  for  a  core  oil. 

Q.  This  disclosure  by  Mr.  McSwain  to  you  was 
at  the  time  that  the  two  of  you  had  a  conversation 
during  which  Mr.  McSwain  said  that  Shell  was 
no  longer  going  to  carry  out  the  provisions  of  the 
contract*? 

A.  Well,  yes;  I  think  it  was  just  prior  to  that 
he  told  me  they  had  been  able  to  develop  core  oil 
that  met  all  the  requirements  of  linseed  oil  and  had 
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the  same  drying  time  that  the  Core-Min-Oil  has. 

Q.  That  would  be  sometime  probably  in  the 
month  of  July,  1939? 

A.  Well,  I  wouldn't  want  to  say  what  time  it 
was;  it  was  just  prior  to  this  letter  from  Mr.  Mc- 
Laren. 

Q.  Not  very  long  prior  to  the  letter  of  cancella- 
tion of  the  contract;  is  that  the  one  you  refer  to 
now,  Exhibit  D,  attached  to  the  complaint,  a  letter 
dated  July  26,  1939? 

A.  Yes,  I  would  [985]  say  not  very  long  before 
that. 

Q.  What  did  you  mean  by  "contemporary  dis- 
coveries," which  was  referred  to  in  the  portion  of 
the  letter  I  have  quoted  to  you? 

A.  Well,  as  I  recall,  that  discovery  was  made 
while  they  were  working  with  us  on  Core-Min-Oil. 

Q.  That  is  what  you  meant  by  the  use  of  the 
term  "contemporary  discoveries"?  A.     Yes. 

Q.  What  were  the  additional  properties  of  a  na- 
ture which  you  had  all  been  seeking,  which  you 
refer  to  in  the  portion  of  the  letter  that  I  quoted 
to  you? 

A.  Well,  the  CO2  gas  was  the  principal  objective 
that  Shell  was  trying  to  get. 

Q.     You  mean  by  ' '  get, ' '  overcome  ? 

A.     Yes. 

Q.  Is  that  the  only  additional  commercial  prop- 
erty that  you  refer  to  in  the  portion  of  the  letter 
to  which  I  have  called  your  attention? 
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A.     Yes,  I  think  so. 

Q.  Did  you  consider  because  of  the  fact  you  had 
the  CO2  difficulty  with  your  Core-Min-Oil,  that  your 
Core-Min-Oil  lacked  commercial  properties? 

A.  Well,  it  was  limited  to  ovens  that  were  free 
of  CO2  gas. 

Q.  That  is  one  commercial  property,  at  leavSt, 
that  was  lacking  in  your  Core-Min-Oil? 

A.     That's  right. 

Q.  In  that  portion  of  the  letter.  Exhibit  G,  that 
I  quoted  to  you,  you  referred  to  "advantages  of 
our  original  disclosure."  What  advantage  of  your 
original  disclosure  were  you  there  referring  to,  in 
that  portion  of  the  letter,  Exhibit  G? 

A.  Well,  the  drying  time,  and  the  fnct  that  in 
all  of  our  tests  we  hadn't  lost  any  castings. 

Q.  That  is  all  you  refer  to  by  the  use  of  the  ex- 
pression "advantages  of  our  original  disclosure"? 

A.     Yes,  that's  right. 

Q.     Fast  baking  time? 

A.     Yes,  that's  right.  [986] 

Q.  I  notice  that  under  the  terms  and  provisions 
of  your  contract  with  Shell  which  is  in  controversy 
here,  and  in  paragraph  7  it  states  that  Shell  "will 
pay  as  royalty  to  Peck  and  Ruddle  on  all  their  sales 
of  Core-Min-Oil  and  other  compositions  for  factory 
use  sold  in  the  United  States."  According  to  the 
sliding  scale  set  forth  in  that  paragraph  of  that  con- 
tract. 

At  the  time  of  the  entering  into  of  that  contract. 
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what  compositions  for  foundry  use  did  you  and  Mr. 
Peek  have  in  mind? 

Mr.  Hursh:  Just  a  moment.  I  will  object  to 
that  question.  I  think  the  contract  speaks  for  itself 
and  is  the  result  of  the  negotiations  between  the 
parties,  and  was  written  down  by  the  parties  as  to 
what  understanding  had  been  reached.  The  under- 
standing had  been  reached  between  these  parties, 
and  his  interpretation  of  the  contract  at  the  present 
time  is  not  proper  examination  of  this  witness.  It  is 
a  question  for  the  Court  to  determine  what  interpre- 
tation is  to  be  given  to  the  language  recited  in  the 
contract. 

Mr.  Aurich :     Will  you  read  the  question,  please  % 
(Question  read  by  the  reporter.) 

A.  All  of  the  compositions  for  foundry  use. 
Mr.  Aurich :     Q.     Would  that  include  linseed  oil  ? 

A.  If  the  Shell  sold  it,  yes. 

Q.  Would  it  include  Houghton  Oil? 

A.  Anything  that  was  sold  for  foundry  use. 

Q.  Well,  would  it  include  your  oil? 

A.  Yes. 

Q.  Would  it  include  Quandt  Oil? 

A.  Yes. 

Q.  Linoil?  A.    Yes. 

Q.  Would  it  include  Houghton  Oil? 

A.  Yes. 

Q.  Would  it  include  a  core  oil  made  of  sodium 
silicate  and  asphalt  emulsion?  A.     Yes.  [987] 
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Q.  Would  it  include  linseed  oil  cut  down  with 
petroleum  oil?  A.     It  would. 

Q.     Would  it  include  lubricants  such  as  gxease? 

Mr.  Hursh:  Well,  I  will  object  to  that  question 
as  indefinite.     Lubricants  for  what  purpose? 

Mr.  Aurich:     For  foundry  use. 

A.     I  would  say  I  wouldn't. 

Mr.  Aurich:  Q.  Would  it  include  kerosene  sold 
to  foundries'? 

A.  If  it  was  used  in  the  art  of  core  making  I 
would  say  it  would. 

Q.  Did  you  ever  know  of  the  use  of  kerosene 
in  the  art  of  core  making? 

A.     Yes,  it  is  used. 

Q.     For  what  purpose  ? 

A.  It  keeps  the  core  from  sticking  to  the  box, 
and  they  use  quite  a  bit  of  it. 

Q.  And  it  was  your  understanding  at  the  time 
you  entered  into  the  contract  with  Shell,  which  is 
here  in  evidence,  that  you  were  to  receive  a  royalty 
on  all  kerosene  sold  by  the  Shell  Company  for  that 
use? 

A.     If  it  was  used  in  the  art  of  core  making. 

Q.  Well,  it  is  used  in  the  art  of  core  making, 
isn't  it? 

A.     Yes ;  I  would  say  we  would  be  entitled  to  that. 

Q.  You  think  if  Shell  should  sell  the  Vulcan 
Foundry  a  drum  of  kerosene  to  be  used  by  the  Vul- 
can Foundr}^  for  cleaning  out  their  core  boxes,  that 
you  would  be  entitled  to  a  royalty  for  that  purpose? 
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A.     No,  I  wouldn't  say  so;  no. 

Q.  Well,  then,  what  did  you  mean  by  your  pre- 
vious testimony,  when  you  stated  that  if  the  Shell 
Company  sells  kerosene  to  the  foundry,  and  it  was 
used  for  foundry  uses,  you  were  entitled  to  a  roy- 
alty? [988] 

A.  I  meant  if  it  was  used  in  a  core  making  op- 
eration. 

Q.  In  other  words,  your  intention  by  the  inclu- 
sion of  that  language  that  I  have  referred  to,  was 
that  you  would  receive  a  royalty  from  Shell  on  any- 
thing they  would  sell  that  was  used  for  making  a 
core  oil?  A.     That's  right. 

Q.  And  not  such  as  oils  for  the  various  machines 
they  use  in  the  foundries?  A.     Certainly  not. 

Q.  Nor  would  that  include  the  cost  of  oil  that 
might  be  used  in  oil  burning  ovens?  A.     No. 

Q.     It  would  not  include  that?  A.     No. 

Q.     Would  it  include  core  covering,  or  core  wash  ? 

A.     The  contract  calls  for  that. 

Q.  It  was  your  understanding  that  the  language 
that  I  have  referred  to  was  to  include  core  wash? 

A.     Certainly. 

Q.  Now,  you  notice  that  the  sliding  scale  of  roy- 
alties is  set  forth  on  the  top  of  page  3,  and  the  first 
line  reads: 

*'0n  the  first  million  gallons  sold  per  ^^ear, 
15  percent." 
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I  take  it  that  means  you  were  to  receive  15  percent 
on  the  first  million  gallons  sold  during  a  year^ 

Mr.  Hursh:  I  object  to  that  question  as  calling 
for  an  interpretation  of  the  contract,  which  speaks 
for  itself. 

A.  We  were  to  get  15  percent  of  the  gross  sale 
price. 

Mr.  Aurich :  Q.  Yes.  What  I  am  trying  to  find 
out,  Mr.  Ruddle,  is  what  was  that  15  percent  to  be 
computed  on?  Was  that  15  percent  of  the  gross 
selling  price  of  Ruddle  Solution  alone,  that  was  sold 
by  the  Shell  Company;  was  it  to  be  computed  on 
gallons  of  asphalt  sold,  alone,  by  the  Shell  Company ; 
or  was  it  to  [989]  be  computed  on  the  number  of 
gallons  of  Ruddle  Solution  and  asphalt  emulsion 
computed  together? 

Mr.  Hursh :  I  object  to  the  question  on  the  ground 
the  contract  speaks  for  itself,  and  any  interpreta- 
tion of  the  contract  by  the  witness  has  no  bearing 
on  the  case. 

A.     Well,  I  will  have  to  read  it. 

Mr.  Aurich:  Q.  Well,  if  you  can  find  it,  go 
ahead  and  read  it. 

A.     (After  reading  document)     It  was  for  both. 

Q.  That  was  to  cover  the  total  gallonage  of  as- 
phalt emulsion  and  Ruddle  Solution  computed  to- 
gether? A.     That's  right. 

Q.  In  other  words,  if  Shell  sold  one  gallon  of 
asphalt  emulsion  and  one  gallon  of  Ruddle  Solu- 
tion, for  the  purpose  of  computation  under  para- 
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graph  7  of  the  contract,  that  would  be  considered 
to  be  one  gallon?  A.     That's  right. 

•    The  Witness :     That  would  be  two  gallons,  rather. 

Mr.  Aurich:  Q.  Well,  I  am  merel}^  trying  to 
find  out  your  answer  and  your  understanding  of 
the  contract,  Mr.  Ruddle.  I  thought  I  had  it.  I 
understood  you  to  say  a  moment  ago  that  the  royal- 
ties as  set  forth  in  paragraph  7  of  your  contract 
were  to  be  computed  on  the  number  of  gallons  of 
asphalt    emulsion    and    Ruddle    Solution   together. 

A.     That's  right. 

Mr.  Hursh :  Q.  Will  you  read  the  contract,  Mr. 
Ruddle,  and  take  your  time,  and  see  just  what  your 
answer  would  be? 

I  will  object  to  the  question,  because  it  again  calls 
for  an  interpretation  of  the  contract,  and  it  speaks 
for  itself. 

A.  It  was  to  be  sold  together.  If  you  sold  a 
gallon  of  each,  that  would  be  a  sale  of  two  gallons; 
that  is  my  interpretation. 

Mr.  Aurich:  Q.  That  was  your  understanding 
of  it?  [990]  A.     Yes. 

Q.  In  other  words,  if  Shell  sold  one  million  gal- 
lons of  asphalt  emulsion  and  one  million  gal- 
lons of  Ruddle  Solution,  \o\\  would  be  entitled  to 
royalties  on  two  million  gallons? 

A.     That's  right. 

Q.  If  it  sold  one  million  gallons  of  asphalt  emul- 
sion, for  core  oil  purposes,  now,  I  am  speaking  of, 
and  no  gallons  of  Ruddle  Solution,  you  would  be 
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entitled  to  a  royalty  of  15  percent  on  the  million 
gallons  of  asphalt  emulsion,  according  to  your  un- 
derstanding? A.     Yes. 

The  Witness :  That  contract  goes  on  to  say  there 
what  was  not  sold  for  core  wash  was  not  to  be  com- 
puted in  that. 

Mr.  Aurich :     No ;  I  was  just  speaking  of  core  oil. 

Mr.  Aurich :  Q.  Do  you  know  how  much  money 
the  Shell  Company  spent  in  its  attempt  to  develop 
your  Core-Min-Oil  up  to  the  time  that  they  turned 
your  Core-Min-Oil  back  to  you? 

A.     No,  I  do  not  know. 

Q.  You  knew,  of  course,  that  the  Shell  Com- 
pany bought  the  Thomas  patent  for  $1,000,  as  is 
provided  in  the  contract? 

A.     Yes,  I  knew  they  told  us  that. 

Q.  Have  you  ever  been  told  by  anyone  of  Shell's 
expenditures  in  its  attempt  to  develop  your  Core- 
Min-Oil,  either  prior  to  or  after  the  contract  was 
entered  into?  A.     No. 

Q.  Has  Shell  ever  made  any  demand  on  you  for 
payment  of  any  part  of  its  expenditures  in  that 
connection?  A.     No.  [991] 

Q.  Did  you  at  any  time  ever  complain  to  Shell 
because  of  the  type  of  asphalt  emulsion  they  were 
using?  A.     No. 

Q.  Did  you  at  any  time  ever  complain  to  Shell 
because  of  the  type  of  sodium  silicate  they  were 
using  ?  A.     No. 
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Q.  Do  you  know  what  degree  Baume  sodium  sili- 
cate they  were  using?  A.     No,  I  don't. 

Q.     Did  you  ever  know?  A.     No. 

Q.  Following  the  signing  of  the  contract  with 
Shell  on  April  8,  1938,  did  you  do  any  further  de- 
velopment work  of  an  experimental  nature  in  con- 
nection with  your  Core-Min-Oil  ? 

A.  No;  only  with  the  Shell  Company.  I  went 
along  with  their  tests. 

Q.  Did  you  ever  do  any  experimental  work  in 
connection  with  your  Core-Min-Oil  at  any  place 
other  than  the  Vulcan  Foundry  or  the  Shell  labora- 
tory after  the  signing  of  the  contract  ? 

A.     No,  I  didn't. 

Q.  You  didn't  do  some  experiments  at  some  time 
in  connection  with  some  powdered  sodium  silicate? 

A.  Well,  I  didn't  do  any  experimental  work 
other  than  just  mix  it  in  some  of  the  Ruddle  Solu- 
tion and — I  mean  the  sodium  silicate  with  asphalt 
emulsion,  and  tried  to  make  a  dry  paste.  That  was 
when  we  were  after  an  asphalt  emulsifying  for  them 
to  try.    I  didn't  try  it. 

Q.     Didn't  you  try  it  personally? 

A.     I   don't  believe  that  I  did. 

Q.     Who  did  try  it? 

A.  I  took  it  OA^er  to  Shell  Company.  I  think 
probably  Spotswood  tried  it;  I  am  not  sure. 

Q.  You  say  you  took  it  over  to  Shell  Company. 
What  is  that? 

A.     This  mixture  of  dry  silicon  and  asi3halt  emul- 
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sion  in  a  jar,  over  to  McSwain  at  the  Sliell  Com- 
pany. 

Q.  In  other  words,  you,  at  some  place,  mixed 
up  a  solution  of  powdered  sodium  silicate  and  as- 
phalt to  see  if  you  could  get  a  [992]  stable  solution 
between  the  two? 

A.  It  just  occurred  to  me  we  might  make  a  paste 
so  we  could  put  the  water  in  it  at  the  foundry  and 
possibly  we  could  keep  it  from  separating. 

Q.  Is  that  what  you  did,  made  up  this  solution 
and  put  it  in  a  jar  and  delivered  it  to  Mr.  Mc- 
Swain ?  A.     Yes. 

Q.     Where  did  you  do  that  work  *? 

A.  I  am  not  sure,  but  I  think  I  mixed  those 
together  over  at  Mr.  Peck's  garage,  over  in  Oak- 
land. 

Q.  Did  you  make  any  cores  with  this  solution 
of  powdered  sodium  silicate  and  asphalt  emulsion? 

A.  It  might  be  that  I  did  over  there  at  I^lr. 
Peck's  garage. 

Q.  Do  you  recall  anything  concerning  that  at 
this  time? 

A.     No,  I  don't  know  whether  I  did  or  not. 

Q.  I  may  be  in  error,  Mr.  Ruddle,  but  I  thought 
you  testified  yesterday  that  you  had  never  experi- 
mented with  a  core  oil  consisting  of  sodium  silicate 
and  asphalt  emulsion  alone;  is  my  understanding 
correct  ? 

A.  Well,  I  made  cores  out  of  it,  but  I  don't 
think  I  ran  any  tests  to  amount  to  anything. 
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Q.  Your  only  purpose  in  mixing  the  powdered 
sodimn  silicate  and  asphalt  emulsion  was  to  make 
a  paste,  so  that  after  it  was  shipped  to  the  factory 
they  could  add  water  to  it  and  thus  make  it  a  suit- 
able core  oil? 

A.     Yes,  that  is  what  I  had  in  mind. 

Q.  Did  you  ever  make,  or  did  you  not  make  any 
cores  with  this  core  oil,  consisting  of  powdered 
sodium  silicate  and  asphalt  emulsion? 

A.  I  can't  recall  whether  I  did  or  not.  I  might 
have  made  some,  just  small  cores,  over  at  Mr.  Peck's 
garage,  but  I  can't  recall  now  whether  I  did  or  not. 

Q.  Why  were  you  experimenting  on  just  the 
sodium  silicate  and  asphalt  emulsion? 

A.  Because  the  Shell  Company  were  trying  as- 
phalt emulsion  in  some  cores  and  they  were  having 
trouble  trying  [993]  to  put  it  in  one  package,  and 
the  thought  then  occurred  to  me  it  may  be  if  we 
could  use  dry  sodium  silicate  we  might  be  able  to 
get  it  in  one  package  to  use. 

Q.  In  either  words,  you  knew  prior  to  the  time 
of  your  experiment  with  this  powdered  sodium  sili- 
cate that  Shell  had  theretofore  been  experimenting 
with  a  core  oil  consisting  of  sodium  silicate  and 
asphalt  emulsion  alone? 

A,     Yes,  I  knew  that. 

Q.  You  had  known  that  for  quite  some  time 
prior  to  your  experiments  ? 

A.     Yes,  that  was  prior  to  that. 

Q.     How  long  prior  to  that  experiment,  if  you 
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know,  was  it  that  you  first  obtained  knowledge  that 
Shell  was  experimenting  with  sodium  silicate  and 
asphalt  emulsion? 

A.  It  was  when  Mr.  Waller  was  here,  because 
he  is  the  one  who  showed  me  the  sample  made  out 
of  sodium  silicate. 

Q.  Then  this  was  before  Mr.  Waller  left  for 
Seattle?  A.     Yes. 

Q.  That  you  first  knew  that  Shell  Company  was 
experimenting  with  a  core  oil  consisting  of  sodium 
silicate  and  asphalt  emulsion?  A.     Yes. 

Q.  That  was  before  the  option  period,  as  it  had 
been  extended  by  you  and  Mr.  Peck,  expired? 

A.     I  couldn't  fix  the  date. 

Q.  Don't  you  recall  some  discussions  that  were 
had  between  you  and  Shell  relative  to  revising  the 
contract  that  then  existed,  or  entering  into  another 
contract  instead?  A.     Yes,  that's  right. 

Q.     That  was  prior 

A.  That  was  prior  to  having  them  exercise  the 
option. 

Q.  So  that  if  Shell  exercised  the  option  in  No- 
vember, 1938,  it  was  prior  to  that  that  you  knew 
that  Shell  had  been  working  with  sodium  silicate 
and  asphalt  emulsion  for  core  oil  purposes? 

A.     Yes,  that's  right. 

Q.  I  show  you  a  document — after  your  counsel 
has  looked  at  it—  [994]  and  I  will  ask  you  if  you 
can  tell  us  something  about  it? 

A.     Yes;  that  is  when  I  put  the  powdered  silica 
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in  asphalt  emulsion  at  Mr.  Peck's  garage  in  Oak- 
land, that  I  referred  to  awhile  ago. 

Q.  The  document  that  I  showed  you  is  a  copy 
of  an  affidavit  executed  by  you,  isn't  it? 

A.     Yes. 

Q.  That  is  your  signature  appearing  on  the  docu- 
ment, ''A.  B.  Ruddle"?  A.     That's  right. 

Q.  That  is  Mr.  Lydell  Peck's  signature  appear- 
ing underneath  it?  A.     That's  right. 

Q.  Are  the  statements  contained  in  this  docu- 
ment true  and  correct  to  the  best  of  your  knowl- 
edge? A.     That's  right. 

Mr.  Aurich :    I  now  offer  in  evidence  the  affidavit 
of  A.  B.  Ruddle  which  is  identified  by  the  witness, 
and  ask  that  it  be  marked  Defendants'  Exhibit  U. 
(The  affidavit  referred  to  was  marked  De- 
fendants' Exhibit  U.) 

Mr.  Aurich:  Q.  I  call  your  attention  to  the 
statement  appearing  in  this  affidavit  which  states, 
in  effect,  that  you  made  a  good  core  in  a  certain  per- 
centage of  asphalt  emulsion  and  sodium  silicate. 
Where  was  that  core  made  ? 

A.     At  652  Spruce  Street. 

Q.     That  is  Mr.  Peck's  garage? 

A.     That  is  Mr.  Peck's  garage. 

Q.     Was  the  core  baked  after  you  made  it? 

A.     Yes,  we  baked  it  in  his  stove  in  his  home. 

Q.  What  kind  of  a  stove  is  that,  an  electrical 
stov(^  ? 
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A.  No;  it  is  a  gas  stove,  but  it  is  not  exposed  to 
the  flames.  It  is  one  of  those  where  the  gas  can't 
get  to  it. 

Q.  In  other  words,  somewhat  the  e(iuivalent  of 
an  indirect  fired  oven?  A.     Yes. 

Q.  Did  you  have  any  laboratory  apparatus  at  Mr. 
Peck's  garage? 

A.  No.  We  had  scales  and  measuring  tubes, 
things  of  that  character.  [995] 

Q.     Do  you  know  whether  Mr.  Peck  is  a  chemist? 

A.     No,  he  isn^t. 

Q.  Following  the  experimental  work  which  you 
did  at  Mr.  Peck's  garage  in  May,  1939,  what  other 
experimental  work  have  you  done  toward  the  de- 
velopment of  your  Core-Min-Oil,  if  any? 

A.     That  is  all  I  can  recall. 

Q.  Have  you  done  any  experimental  work  on 
Core-Min-Oil  following  the  cancellation  of  the  con- 
tract with  Shell  ?  A.     I  have  not. 

Q.  Have  you  attempted  to  place  your  Core-Min- 
Oil  into  a  single  package,  or  to  make  what  is  termed 
a  ready-to-use  core  oil  out  of  it  ? 

A.     No,  we  haven't  done  anything  with  it  since. 

Q.  So  that  so  far  as  you  are  concerned  the  status 
of  your  core  oil  is  the  same  now  as  it  was  when 
Shell  cancelled  the  contract?  A     That's  right. 

Q.  Have  you  made  any  endeavor  to  ha\-e  your 
Core-Min-Oil  manufactured  and  sold  l)v  anyone 
since  the  termination  of  the  contract  with  Shell? 

A.     We  have  not. 
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Q.  Do  you  know  that  Shell  has  expressed  its  in- 
tention of  never  entering  into  the  core  oil  business, 
that  is,  of  never  entering  into  a  core  oil  business, 
in  the  manufacture  and  sale  of  that  tj^Q  of  a  core 
oil?  A.     No,  I  don't  know  that. 

Q.     You  didn't  know  that?  A.     No. 

Q.  Has  anyone  advised  you  that  the  Shell  Com- 
pany has  no  intention  of  entering  into,  marketing 
and  selling  of  a  core  oil  ?  A,     No. 

Q.  Just  in  your  o%vn  language,  Mr.  Ruddle,  state 
what  relief  a^ou  want  from  the  Shell  Company. 

Mr.  Hursh:  I  object  to  the  question.  The  com- 
plaint sets  forth  the  relief  that  Mr.  Ruddle  and  his 
associates  are  asking.  It  will  speak  for  itself. 

A.  We  want  the  Shell  Oil  Company  to  perform 
its  contract  with  us.  [996] 

Mr.  Aurich:  Q.  Well,  that  is  very  general.  I 
am  speaking  specifically,  now.  Do  you  want  them 
to  market  and  sell  your  Core-Min-Oil  ? 

A.     Yes,  that 's  what  we  want. 

Q.  Even  though  it  can't  be  sold  in  foundries 
where  they  use  a  direct  fired  oven  ? 

A.  Yes.  We  want  them  to  sell  it  in  every  foun- 
dry that  it  can  be  sold  in. 

Q.  And  that  is  true  even  though  the  percentage 
of  foundries  having  indirect  fired  ovens  may  be  so 
small  as  to  preclude  the  possibility  of  any  sales  in 
any  quantities  of  your  Core-Min-Oil  ? 

A.     Well,  we  aren't  trying  to  limit  the  foundries 
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that  have  direct  fired  ovens  from  changing  to  in- 
direct fired  ovens. 

Q.  Well,  before  Shell  would  undertake  the  sale 
of  your  Core-Min-Oil  is  it  your  desire  that  tlie  Shell 
Company  enter  into  a  program  of  education,  a  pro- 
motional sales  work,  let  us  say,  to  induce  the  foun- 
dries having  direct  fired  ovens  to  change  from  that 
to  indirect  fired  ovens  ? 

A.     Well,  that  is  what  we  expected  them  to  do. 

Q.  I  supose  you  also  want  the  Shell  Company 
to  compensate  you  in  some  manner?  A.    Yes. 

Q.  In  Paragraph  24  of  your  complaint,  verified 
by  you,  page  11,  lines  24  to  26,  you  allege  that  you 
*'have  been  damaged  and  injured  in  an  amount  in 
excess  of  |100,000."  Will  you  tell  me  how  you  ar- 
rived at  the  amount  of  said  alleged  damage  as  is 
therein  set  forth? 

Mr.  Hursh:  I  object  to  that  question  as  incom- 
petent, irrelevant  and  immaterial. 

A.  That  was  an  arbitrary  figure  that  we  placed 
in  there. 

Mr.  Aurich:    Q.    Who  is  "we"? 

A.  Mr.  Peck  and  myself.  Mr.  Hackley,  who  we 
discussed  that  with,  he  told  us  that  that  figure  didn't 
mean  anything,  that  if  the  [997]  amount  that  we 
could  show  wo  were  damaged  was  a  million  dollars, 
that  figure  wouldn't  be  limited  to  $100,000. 

Q.  Let  me  put  it  this  way:  Do  you  figure  you 
have  been  damaged  at  least  in  the  amount  of  |100,- 
000? 
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A.     Yes;  I  think  many  times  that  much. 

Q.     How  did  you  arrive  at  that  figure? 

A.  Well,  we,  with  the  Shell  Oil  Company,  and 
even  prior  to  the  Shell  Oil  Company  entering  into 
it,  we  determined  the  size  of  the  linseed  oil  market. 

Q.     What  was  that  size  ? 

A.     It  was  23,000,000  gallons  a  year. 

Q.  That  is  23,000,000  gallons  per  year  of  linseed 
oil  was  sold  for  foundry  use  ?  A.     Yes. 

Q.     How  did  you  get  that  information? 

A.  We  have  that  in  a  letter  from  the  magazine 
called  "Foundry." 

Q.  I  show  you  what  purports  to  be  a  copy  of  a 
letter  from  the  ^'Foundry,"  dated  November  26, 
1937,  addressed  to  Mr.  Peck,  which  your  counsel, 
Mr.  Hackley,  offered  in  evidence  as  Plaintiffs'  Ex- 
hibit 2  on  the  taking  of  the  deposition  of  Mr.  Mc- 
Swain,  and  will  ask  you  to  state  if  that  is  the  letter 
to  which  you  have  reference  ? 

A.     Yes,  this  is  the  letter  I  referred  to. 

Q.     That  letter  is  dated  November  26,  1937? 

A.     That's  right. 

Q.  That  is  before  your  first  conversation  with 
Shell  relative  to  your  core  oil? 

A.     That's  right. 

Q.  Now,  assuming  that  the  information  stated 
in  that  letter  is  correct,  in  that  there  are  23,000,000 
gallons  of  linseed  oil  sold  to  foundries  for  core  oils, 
how  did  you  arrive  at  the  figure  you  were  damaged 
in  the  extent  of  at  least  $100,000? 
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A.  Well,  we  would  do  approximately  three  times 
as  much. 

Q.     That  would  be  69,000,000  gallons  each  year? 

A.     Yes,  that  would  be. 

Q.  How  did  you  arrive  at  the  figure  that  that 
would  be  69,000,000  [998]  gallons  a  year  of  your 
Core-Min-Oil,  and  by  69,000,000  gallons  you  mean 
69,000,000  gallons  of  Core-Min-Oil  and  not  of 
Ruddle  Solution  alone? 

A.     No,  that  would  be  together. 

Q.  The  combined  Ruddle  Solution  and  asphalt 
emulsion  together?  A.     Yes,  I  think  so. 

Q.  How  did  you  arrive  at  the  figure,  then,  of 
69,000,000  gallons  per  year  that  you  would  sell? 

A.  Well,  in  our  talks  with  the  Shell  Oil  Com- 
pany we  talked  figures  of  10,000,000  gallons  a  year 
and  20,000,000  gallons  a  year,  and  they  estimated, 
when  they  talked  to  us  about  it,  they  could  sell  at 
least  50  percent  of  the  foundries,  50  percent  of  that 
amount.    We  talked  those  figures;  it  is  an  estimate. 

Q.  Irrespective  of  what  Shell  may  or  may  not 
have  done,  or  what  Shell  may  or  may  not  have  told 
you,  how  did  you  arrive  at  the  figure  of  69,000,000 
gallons  per  year  as  representing  the  amount  of  Cotc- 
Min-Oil  that  could  be  sold  ? 

A.     Other  than  this  letter  ? 

Q.  No.  I  am  trying  to  figure  out  how  you  figured 
you  could  sell  three  times  the  amount  of  the  total 
gallonage  of  linseed  oil  that  was  sold. 

A.     I  said  if  we  supplanted  the  linseed  oil  market 
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it  would  require  69,000,000  gallons  of  Gore-Min-Oil. 

Q.  What  was  there  in  the  course  of  events  that  led 
you  to  believe  you  would  supplant  the  entire  linseed 
oil  market  in  the  core  oil  field  ? 

A.  Well,  we  never  figured  that  we  could  supplant 
it,  but  we  figured  about  50  percent  of  the  market. 

Q.  In  other  words,  you  merely  hoped  that  you 
would  be  able  to  supply  at  least  50  percent  of  the 
market  with  core  oil  that  was  then  using  linseed  oil  ? 

A.     That's  right. 

Q.  It  was  your  hopes  and  expectations,  rather 
than  anything  else ?  A.     That's  right. 

Q.  You  had  no  factors  upon  which  that  was  pred- 
icated? [999] 

A.  No;  only  just  our  opinion,  our  judgment  in 
the  matter. 

Q.  By  "our  judgment,"  whose  judgment  do  you 
mean  ? 

A.  I  mean  Mr.  Lydell  Peck,  myself,  Mr.  James  F. 
Peck,  who  was  alive  at  that  time. 

Q.  It  was  very  possible  that  your  hopes  and  ex- 
pectations might  not  be  realized  and  that  you  might 
sell  a  great  deal  less  than  half  the  linseed  oil  market 
with  your  core  oil  ? 

A.  We  think  that  if  it  was  diligently  put  on  the 
market  at  that  time  they  could  have  reached,  within 
a  reasonable  time,  could  have  reached  that  much  of 
the  market. 

Q.     Oh,  that  was  the  hope  and  expectation  of  you 
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and    Mr.    Lydell    Peck   and   Mr.    James    F.    Peck 
at  the  time  he  was  alive?  A.     That's  right. 

Q.  You  made  no  independent  investigation  to 
determine  what  market,  if  any,  there  was,  for  a 
sodium  silicate  base  core  oil  such  as  your  Core-Min- 
Oil?  A.     No. 

Q.  In  arriving  at  the  conclusion,  or  hopes  and 
expectations  that  Core-Min-Oil  could  displace  about 
50  percent  of  the  linseed  oil  on  the  market  then 
being  sold  for  use  as  a  core  oil  was  the  fact  that 
your  Core-Min-Oil  was  not  a  ready-to-use  core  oil, 
or  was  not  capable  of  being  sold  in  a  single  pack- 
age, if  you  prefer,  given  any  consideration"? 

A.     No,  it  was  not. 

Q.  You  didn't  take  that  factor  into  considera- 
tion at  all  in  arriving  at  your  hopes  or  expectations  ? 

A.     No. 

Q.  In  your  opinion,  all  other  things  being  equal, 
is  a  core  oil  that  is  ready  to  use  one  that  can  be 
successfully  marketed  among  other  ready-to-use 
core  oils? 

A.  Yes,  if  it  has  the  advantage  of  drying  time, 
it  could  be. 

Q.  How  much  of  the  linseed  oil  market  for  use 
in  core  oils  do  you  think  you  could  take  witli  your 
Core-Min-Oil  with  the  foundries  as  [1000]  they  are 
constructed  today?  A.     I  haven't  any  idea. 

Q.  Do  you  think  it  would  be  a  large  percentage, 
or  a  small  percentage? 

A.     I  think  it  would  be  a  small  percentage. 
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Q.  It  would  be  an  exceedingly  small  percentage, 
as  a  matter  of  fact,  wouldn't  it? 

A.  I  don't  know  to  what  extent.  I  understand 
there  are  quite  a  few  of  them  that  are  indirect. 

Q.  In  Paragraph  21  of  your  complaint,  page  10, 
lines  29  and  30,  and  on  page  11,  line  1,  you  allege 
that  Shell  "has  refused  to  account  to  plaintiffs  in 
any  manner  whatsoever  for  royalties  accruing  mi- 
der  the  contract."  Will  you  enumerate  the  royalties 
which  accrued  under  the  contract  in  controversy  and 
which  Shell  has  refused  to  pay  to  you? 

Mr.  Hursh:  I  object  to  the  question  on  the 
ground  the  contract  speaks  for  itself  and  is  the  best 
evidence  as  to  whether  any  royalties  are  due  and 
payable,  and  also  the  comjDlaint  speaks  for  itself. 

A.  The  Shell  Oil  Company  didn't  render  any 
statements  to  us. 

Mr.  Aurich:  Q.  Well,  vrhat  I  want  to  know  is 
what  3^ou  meant  by  that  language;  will  you  enu- 
merate the  royalties  which  accrued  under  the  con- 
tract and  Avhich  Shell  refused  to  pay  you  ? 

A.     No,  I  don't  know  of  any  royalties. 

O.  Do  you  know  from  whom  Shell  received  any 
royalties  which  you  say  accrued  under  the  contract  ? 

A.     No,  I  don't. 

Q.  Well,  can  you  name  the  amount  of  royalties 
that  accrued  mider  the  contract  between  you  and 
Sliell  v\'hich  Shell  has  refused  to  account  to  you? 

A.     No,  I  can't. 

Q.     Can  you  name  one  instance  of  the  Shell  Com- 
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pany  receiving  any  royalties  under  the  contract  for 
which  they  have  not  accounted  to  you  % 

A.     No,  I  cannot. 

Q.  Do  you  know,  as  a  matter  of  fact,  that  Shell 
has  never  received  [1001]  one  cent  from  the  sale  of 
Core-Min-Oil ?  A.     No,  I  don't  know. 

Q.  You  did  not  know  that  Shell  has  never  sold 
Core-Min-Oil  ? 

A.     No,  I  don't  know  what  they  have  done. 

Q.  Did  Shell  ever  advise  you  that  they  had  ever 
sold  your  Core-Min-Oil? 

A.     No,  they  have  not. 

Mr.  Aurich:  For  your  information,  I  will  ad- 
vise you  that  at  least  up  until  the  present  time 
Shell  has  not  sold  one  gallon  of  a  core  oil. 

Mr.  Hursh:  That  is  not  stating  they  could  do  it 
if  they  wanted  to. 

Mr.  Aurich:  Q.  Now,  let's  look  at  Paragi^aph 
5  of  this  complaint,  which  is  on  page  3.  In  that 
paragraph  you  allege  "that  commencing  on  or  about 
February  1,  1938,  and  after  a  confidential  disclosure 
of  said  product  and  demonstration  thereof  to  mem- 
bers of  the  executive  personnel  of  Shell  Oil  Com- 
pany"— the  Shell  Oil  Company  did  certain  things. 
What  confidential  disclosure  did  you  refer  to  at  that 
place  in  your  complaint? 

A.     Well,  that  date  is  wrong. 

Mr.  Hursh:  I  object  to  the  question  on  the 
ground  all  of  the  allegations  of  the  complaint  will  be 
proven  at  the  time  of  trial,  and  it  is  merely  a  fish- 
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ing  expedition  on  behalf  of  counsel  for  defendants, 
and  they  are  not  at  this  time  entitled  to  such  in- 
formation. 

Mr.  Aurich:     Q.     What  was  your  answer,  Mr. 

Ruddle? 

A.     I  would  say  the  date  is  wrong. 

Q.     The  date,  February  1,  1938? 

A.     Yes.  In  January,  1938 

Q.  In  other  words,  prior  to  February  1,  1938, 
you  had  never  made 

Mr.  Hursh:    Q.    Mr.  Ruddle,  are  you  looking  at 

the  right  page? 

A.     It  was  after  the  contract  was  signed.  [1002] 

Mr.  Aurich:  Did  you  ever  make  a  confidential 
disclosure  of  your  Core-Min-Oil  to  Shell  Oil  Com- 
pany about  February  1,  1938?  A.     No. 

Q.  The  first  alleged  confidential  disclosure  of 
your  product  was  made  to  the  Shell  Company  after 
the  signing  of  the  contract  here  in  suit  on  April 
8,  1938,  is  that  right?  A.     That's  right. 

Q.  The  date  of  February  1,  1938,  appearing  on 
line  19,  page  3,  Paragraph  5;  is  that  correct? 

A.  Well,  I  don't  know  what  that  refers  to;  it 
might  refer  to  the  information  that  I  gave  them 
regarding  making  cores  and  things  of  that  nature. 
We  treated  that  as  confidential. 

Q.  And  you  appreciate,  Mr.  Ruddle,  that  this  is 
your  complaint,  that  you  read  it  over  very  care- 
fully, presumably,  and  at  least  subscribed  to  it  be- 
fore a  Notary  Public,  and  if  you  don't  know  what 
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you  meant  by  your  language  somebod}^  else  is  going 
to  have  a  rather  difficult  time  in  arriving  at  that 
knowledge.  What  I  want  to  find  out  is  what  is  the 
confidential  disclosure  that  you  made  to  Shell  com- 
mencing about  February  1,  1938? 

Mr.  Hursh:  I  might  say  my  objection  runs  to 
this  whole  line  of  questioning. 

Mr.  Aurich :     It  may  be  so  understood. 

The  Witness:  I  might  read  all  of  this  and  tell 
you. 

Mr.  Aurich:  Q.  You  are  at  liberty  to  read  the 
entire  complaint. 

A.     I  will  say  that  date  was  in  error. 

Q.  That  is  the  date  at  the  place  I  have  referred 
to  on  line  19,  page  3  ?  A.     Yes. 

Q.  That  should  be  "commencing  about  April  8, 
1938"?  A.     Yes,  that's  right. 

Q.  And  that  confidential  disclosure,  as  we  have 
been  over  it  many  times,  is  a  disclosure  you  made  to 
Mr.  McSwain  and  Mr.  Gratama  in  [1003]  Mr.  Peck's 
office,  after  the  signing  of  the  contract  ? 

A.  Well,  I  think  it  was  in  the  Shell  Company's 
office,  but  it  was  right  after. 

Q.  That  was  the  occasion,  no  matter  at  whose 
office  it  was?  A.     That's  right. 

Q.  I  want  to  call  your  attention  to  a  paragraph 
in  this  complaint,  that  is,  a  portion  of  paragraph 
14,  commencing,  or  appearing  at  page  8,  line  3, 
which  reads: 

"...  In  addition,  and  j)rior  to  the  execu- 
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iton  of  the  contract  Exhibit  B  hereto  annexed, 
and  likewise  upon  a  requirement  that  the  same 
be  maintained  in  strict  secrecy  and  confidence, 
and  upon  a  promise  by  said  Shell  Oil  Company 
to  maintain  all  disclosures  in  strict  secrecy  and 
confidence,  and  to  utilize  the  same  only  under 
and  subject  to  license  of  plaintiffs,  plaintiffs 
disclosed  to  Shell  Oil  Company  and  to  defend- 
ant Shell  Development  Company  all  the  de- 
velopments theretofore  made  in  the  art  of  core 
oils  and  related  products  by  plaintiffs." 

Again  I  will  say  that  you  are  at  liberty  to  read 
the  entire  paragraph  or  the  entire  complaint,  if 
you  like.  My  question  is:  Is  it  your  testimony  now 
that  that  is  a  true  and  correct  statement  of  the 
fact? 

Mr.  Hursh:     Same  objection. 

A.     Yes,  I  think  those  are  the  facts. 

Mr.  Aurich:  Q.  Is  it  your  testimony,  Mr. 
Ruddle,  that  prior  to  the  execution  of  the  contract 
in  question  you  disclosed  to  Shell  all  developments 
theretofore  made  by  you  in  the  art  of  core  oils? 

A.  No.  That  is  subsequent  to  signing  the  con- 
tract. 

Q.  You  notice  the  language  of  the  portion  of 
the  complaint  that  I  referred  to  says  "prior." 

A.     Well,  it  should  be  "subsequent."  [1004] 

Q.  Then  the  statement  as  I  have  read  it  to  you 
and  as  appears  in  your  complaint  is  not  quite  ac- 
curate, is  it?  A.     No;  that's  right. 
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Mr.  Hursh:  I  want  to  base  my  objection  to  the 
entire  line  of  questioning. 

Mr.  Aurich:  I  so  understood  it  carries  right 
through. 

Q.  Your  last  answer,  you  meant  that  the  state- 
ment appearing  in  the  complaint  is  true  ? 

A.  Is  wrong ;  that  your  question  is  right,  your  in- 
terpretation is  right. 

Q.  In  other  words,  prior  to  the  execution  of  the 
contract  involved  in  this  suit  you  did  not  disclose 
to  Shell  all  developments  theretofore  made  in  the 
are  of  core  oils  by  you?  A.     That's  right. 

Q.  Now^,  I  have  one  or  two  more  places.  I  call 
your  attention  to  Paragraph  17  of  your  complaint 
which  appears  on  page  9,  in  which  you  allege,  under 
oath: 

"  ...  ;  that  defendants,  acting  jointly  and 
severally,  threatened  to  disclose,  and  upon  in- 
formation and  belief  are  alleged  to  have  dis- 
llosed,  to  the  public  in  general,  portions  or  all 
of  said  confidential  disclosures  of  plaintiifs  to 
said   Shell  Oil  Company  and  to  defendants." 

I  show  you  the  portion  of  the  complaint  which  I 
read,  with  the  same  instruction  to  read  all  or  any 
part  thereof  that  you  desire,  and  I  want  to  ask  you 
to  give  me  the  names  of  any  person  or  persons  to 
whom  either  of  the  defendants  herein  disclosed 
your  alleoed  confidential  disclosure  to  Shell. 

A.     I  know  of  none. 
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Q.  Do  you  know  of  any  disclosure  by  either  of 
the  defendants  herein  to  anyone  of  the  formula  of 
your  Core-Min-Oil  which  you  disclosed  to  Shell 
after  the  signing  of  the  contract?  A.     No. 

Q.  So  far  as  you  know,  Shell  has  never  dis- 
closed to  the  public  in  [1005]  general,  or  to  anyone, 
portions  or  all  of  your  alleged  confidential  disclos- 
ure, have  they?  A.     Not  to  my  knowledge. 

Q.  Do  you  know  of  any  instance  in  which  the 
defendants  herein  threatened  to  disclose  to  anyone 
the  alleged  confidential  disclosure  made  by  you  to 
Shell?  A.     No,  I  don't. 

Q.  Have  you  filed  any  application  for  letters 
patent  on  any  work  you  may  have  done  in  connec- 
tion with  core  oils  since  the  receipt  of  the  letter 
of  cancellation  of  the  contract  from  Shell? 

Mr.  Hursh:  I  object  to  the  question  as  calling 
for  confidential  information,  and  to  which  the  de- 
fendant has  no  right. 

A.     I  have  not. 

Mr.  Aurich:  Q.  I  neglected  to  ask  you  in  con- 
nection with  the  portion  of  the  complaint  appearing 
in  Paragraph  17,  where  you  say  the  defendants 
threatened  to  disclose  to  the  public  generally,  and 
did  disclose  to  the  public  generally,  your  alleged 
confidential  disclosure  to  Shell.  That  portion  of 
that  paragraph  is  in  error,  isn't  it? 

A.     It  is;  that  is,  so  far  as  I  know. 

Q.     Of  course,  I  am  only  speaking  of  your  own 
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knowledge.  When  did  the  fact  that  that  was   an 
error  first  come  to  your  attention? 

A,     Just  now. 

Q.  You  didn't  notice  it  at  the  time  you  read 
the  complaint  and  swore  to  it?  A.     I  did  not. 

Q.  You  did  read  the  complaint  before  you 
signed  it? 

A.     1  think  I  did.  I  am  not  so  sure  that  I  did. 

Q.  I  believe  you  have  testified  that  since  the 
receipt  of  the  letter  from  Shell  in  which  they  ad- 
vised you  they  were  going  to  cancel  the  contract, 
you  have  made  no  endeavor  to  interest  any  person, 
firm  or  corporation  in  the  marketing  or  exploiting 
of  your  Core-Min-Oil.  A.     I  have  not. 

Q.  What  was  the  purpose  of  making  the  notes 
which  you  have  produced  [1006]  here  and  which 
have  been  marked  Exhibits  A  to  H  for  identifica- 
tion ? 

A.  Well,  when  the  Spotswood  application  came 
up,  why,  Mr.  Gratama  told  us  at  that  time  that  we 
were  not  to  share  in  the  Spotswood  application,  it 
was  not  to  be  brought  under  the  contract.  It  v/as, 
of  course,  not  our  understanding.  Then  we  became 
suspicious  and  afraid  that  something  was  going  to 
happen  to  us,  so  we  decided  that  we  would  keep 
track  of  everything  that  went  on  from  there  on. 

Q.  Who  decided  that  "we  should  keep  track  of 
everything"? 

A.  Well,  Mr.  Lydell  Peck  and  myself;  I  think 
Mr.  James  F.  Peck,  too.  We  talked  to  him  about  it. 
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but  Lydell  Peck  and  myself  are  tlie  two  who  dis- 
cussed it  first,  I  know. 

Q.  Well,  the  controversy  between  you  and  Shell 
regarding  the  Spotswood-Ruddle  application  had 
been  settled  to  j^our  complete  satisfaction  long  prior 
to  the  date  of  your  first  note,  Exhibit  A  for  identi- 
fication, had  it  not? 

A.     What  is  Exhibit  A  for  identification? 

Q.     The  first  note. 

Mr.  Hursh:  Q.  If  you  want  to  refresh  your 
memory,  take  the  time  to  read  your  notes,  Mr. 
Ruddle. 

A.  This  was  after  the  Spotswood  application 
had  been  signed;  that  is  when  we  started,  as  I  re- 
call, to  keep  these  notes,  during  the  time  we  were 
discussing  the  Spotswood  application.  That  is,  I 
think,  the  first  one  mentioned. 

Mr.  Aurich:  Q.  In  other  words,  the  first  note 
was  made  during  the  time  that  you  were  having 
i\  controversy  regarding  the  Spotsw^ood-Ruddle  ap- 
plication ? 

A.  It  was  after  we  had  gone  to  Shell  Oil  Com- 
pany with — that  is,  Lydell  Peck  and  myself — and 
there  we  met  Mr.  Gratama  and  McSwain  and  Mr. 
Zublin,  and  I  remember  Gratama  got  angry,  and 
so  did  Zublin,  about  it,  because  we  insisted  that 
the  Spotswood  a|>plication  was  a  part  of  tlie  orig- 
inal contract.  [1007] 

Q.  Therefore  you  and  Mr.  Peck  decided  that  in 
view  of  that  you  had  better  be  careful  about  what 
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was  said  between  you  and  Shell,  and  that  you  had 
better  keep  fairly  com|)lete  records  of  what  trans- 
pired? A.     That's  right. 

Q.  Are  all  the  notes  of  Exhibits  A  to  H  for 
identification,  inclusive,  in  3^our  own  handwriting? 

A.     They  are. 

Q.  When  were  the  notes  made  with  reference 
to  the  dates  that  they  bear,  and  I  am  speaking  now 
of  the  entire  group  from  A  to  H,  inclusive? 

A.  Well,  they  were  made  just  at  the  time  that 
they  were  happening;  that  is,  when  we  came  back 
from  one  of  those  meetings,  or  the  following  day, 
why,  just  as  soon  as  I  could  I  sat  down  and  wrote 
them,  wrote  what  I  remembered  of  those  meetings. 
This  meeting  was  on  January  12,  1939,  and  I  wrote 
it  up  January  13,  1939. 

Q.  When  did  you  write  Exhibit  B?  By  the  way, 
with  respect  to  Exhibit  A,  can  you  tell  me  what 
time  of  day  you  made  that  note? 

A.     That  I  made  that  note? 

Q.     Yes. 

A.  I  would  say  it  was  in  the  morning,  prob- 
ably when  I  came  down  the  first  thing  the  next 
morning — I  see  nothing  here  to  indicate  the  time 
of  day,  but  that  would  be  m,y  guess. 

Q.     When  you  came  down  where? 

A.     To  Mr.  Peck's  office,  the  next  morning. 

Q.  Were  all  of  these  notes  made  in  Mr.  Peek's 
office,  or  were  some  of  them  made  elsewhere? 

A.     Well,  either  there  or  at  my  home.  If  I  got 
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home  and  there  wasn't  something  else  for  me  to  do, 
why,  I  generally  sat  down  and  wrote  up  the  notes 
while  they  were  fresh  in  my  mind. 

Q.  As  we  go  through  these  notes  if  you  can  tell 
me  where  they  were  made  I  would  appreciate  it. 
Take  Exhibit  B,  where  was  that  note  made? 

A.  I  couldn't  tell  you;  I  wouldn't  remember  the 
place  [1008]  where  they  were  written. 

Q.     Wlien  was  it  made"? 

A.  Well,  it  was  either  on  January  13,  or  soon 
thereafter. 

Q.  By  the  way,  during  all  the  times  encompassed 
by  these  notes.  Exhibits  A  to  H,  inclusive,  com- 
mencing on  January  12,  1939,  and  running  through 
until  August  9,  1939,  Mr.  Hackley  was  acting  as 
your  counsel? 

A.  Yes,  he  was,  but  I  didn't  show  these  to  him 
until  after  they  were  written.  I  had  the  girl  in  the 
office  take  them  and  type  them  up,  and  then  I  gave 
him  a  copy  in  typewriting. 

Q.     He  never  saw  the  handwritten  notes? 

A.  It  is  possible  that  he  did  see  them;  I 
wouldn't  say  he  didn't. 

Q.  I  mean  shortly  after  the  time  that  they  were 
written;  I  don't  care  anything  about  what  he  may 
have  seen  in  the  last  four  or  five  months. 

A.  Well,  I  would  say  he  did  see  them  right 
after  I  wrote  them;  I  told  him  what  I  was  doing 
and  he  said,  "I  think  you  should." 
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Q.  How  about  Defendants'  Exhibit  C,  when  was 
that  written? 

A.     That  was  written  June  24,  1939. 

Q.     Do  you  recall  where  that  was  written? 

A.  No.  I  seen  a  notation  here  that  I  signed,  and 
Lydell  Peck  read  it  "on  June  24,  Saturday  morn- 
ing, 814  Crocker  Building";  that  was  Mr.  Peck's 
office. 

Q.  Would  that  indicate  that  that  was  the  place 
at  which  those  notes  were  written.  Defendants'  Ex- 
hibit C? 

A.  Not  necessarily,  no.  I  would  guess  that  I 
wrote  this  at  home,  because  it  is  10  pages  long,  and 
I  probably  handed  it  to  him  when  he  came  in  that 
morning;  that  is  only  just  a  guess. 

Q.  How  about  Defendants'  Exhibit  D,  where 
was  that  written? 

A.  I  couldn't  tell  you;  it  was  written  the  next 
day. 

Q.     You  mean  it  was  written  July  14,  1939? 

A.     Yes.  [1009] 

Q.     You  don't  know  when?  A.    No,  I  don't. 

Q.  How  about  Defendants'  Exhibit  E,  where 
and  when  was  that  written,  if  you  can  recall? 

A.  Well,  it  was  written,  probably,  on  July  19, 
1939,  or  on  the  next  day.  I  know  it  was  written 
right  after. 

Q.     Either  that  day  or  the  next  day? 

A.     Yes,  I  would  think  so. 
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Q.  How  about  Defendants'  Exhibit  F,  when  and 
where  was  that  written? 

A.     I  would  say  in  Mr.  Peck's  office,  probably. 

Q.     On  what  date?  A.     On  August  11,  1939. 

Q.  How  about  Defendants'  Exhibit  G,  when  and 
where  was  that  written? 

A.     Probably  at  Mr.  Peck's  office,  August  14, 1939. 

Q.  Did  you  have  the  same  type  of  paper  at  your 
home  as  you  had  in  your  office? 

A.     Yes,  I  did. 

Q.  That  is  the  ordinary  legal  pads,  red  lines 
for  margins? 

A.  Yes;  I  used  to  take  a  pad  like  this  home 
from  Mr.  Peck's  office  quite  often. 

Q.  How  about  Defendants'  Exhibit  H,  Mr. 
Ruddle;  when  and  where  was  that  written? 

A.  That  probably  was  written  in  Mr.  Peck's 
office  on  or  about  August  31,  1939. 

Q.  I  notice  that  there  are  some  erasures  and 
interlineations,  insertions,  changes,  et  cetera,  in 
Exhibit  A  to  H  for  identification.  What  was  the 
purpose,  generally,  of  those  changes? 

A.  Well,  when  I  went  over  it  I  tried  to  correct 
the  grammar  in  it  and  change  it  so  it  would  sound 
a  little  better,  because  we  were  going  to  have  them 
typed  up;  I  didn't  change  the  meaning  of  them. 

Q.  You  made  many  additions  of  substance, 
didn't  you? 

A.     Yes,  but  that  was  all;  the  only  purpose  Avas 
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becavise  I  wrote  it,  and  I  went  back  through  it  and 
corrected  it. 

Q.     Struck  out  some  things? 

A.  Well,  it  is  possible  I  took  out  something,  but 
only  to  change  the  grammar  of  it,  or  something; 
[1010]  attempted  to  make  it  sound  a  little  better. 

Q.     Let  us  look  at  some  of  those  changes. 

A.     All  right. 

Q.  The  first  one  I  notice  is  on  the  9th  line  of 
the  first  page  of  Defendants'  Exhibit  A  for  identi- 
fication. Was  that  a  change  made  for  grammatical 
reasons  only? 

A.  Yes.  I  can't  read  what  I  had  first,  but  I  had 
*' being  called  for"  at  the  end  of  the  line,  and  that 
should  have  been  "the  meeting  being  called  for  the 
following  morning." 

Q.     And  the  "was"? 

A.  "...  was  called  for."  Apparently  I  had 
written  it  twice  and  I  erased  it.  Anyway,  I  changed 
it. 

Q.  Going  to  "Thursday,  January  12,  1939,"  on 
the  first  line,  will  you  look  at  line  13;  there  is  an 
erasure  there,  a  change  there? 

A.  Yes;  the  word  "relationship"  is  erased  there 
and  it  is  continued  on  the  next  line. 

Q.  Now,  look  at  page  2  of  Exhibit  A  for  identi- 
fication. 

A.  Well,  in  several  instances  there  I  used  the 
words,  "A.  B.  Ruddle,"  and  I  erased  it  and  put 
"I,"  because  I  signed  the  thmg. 
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Q.  I  notice  that  on  the  first  page  of  Exhibit  A, 
lines  2  and  3,  you  have  noted,  "9:30  p.  m.  Mr.  Mc- 
Swain  phoned,"  and  the  same  notation  appears 
again  on  the  4th  and  5th  lines  on  page  2.  Do  you 
notice  that? 

A.  One  is  "9:30  a.  m.,"  and  the  other  is  "9:30 
p.  m." 

Q.     Which  is  "9:30  a.  m.'"? 

A.     The  first  one  here. 

Q.     May  I  see  the  original,  please? 

A.     I  had  "a.  m." 

Q.  Well,  it  looks  like  it  might  have  been  9:30 
p.  m."  At  which  time  was  that  phone  call,  do  you 
know?  A.     9:30  a.  m. 

Q.  Then  on  page  2,  lines  4  and  5,  your  nota- 
tion is  an  error  when  you  saj^  that  "McSwain 
phoned  at  9:30  p.  m.";  that  relates  to  the  above 
call,  is  that  right? 

A.  Let  me  see  what  this  is.  No,  that  should  be 
"a.  m.,"  and  this  one  here,  it  is  the  same  thing, 
it  is  [1011]  the  same  reference. 

Q.  The  notation  appearing  on  the  4th  line  of 
page  2  of  Defendants'  Exhibit  A  for  identification 
should  read  "McSwain  phoned  me  at  9:30  a.  m.," 
rather  than  "p.  m."? 

A.  Yes;  it  is  the  same  thing  as  this,  only  I  just 
put  that  same  thing  in  again. 

Q.  It  should  be  "9:30  a.  m."  on  page  2,  and 
"9:30  a.  m." 
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A.  It  should  be  "9:30  a.  m."  instead  of  "9:30 
p.  m." 

Q.  Is  it  your  testimony,  Mr.  Ruddle,  that  you 
wrote  all  of  Defendants'  Exhibit  A  for  identifica- 
tion at  one  time? 

A.  It  looks  like  I  had  finished  it  and  then  I  had 
thought  of  something  more  to  go  with  it. 

Q.  Looks  like  there  is  a  little  different  pencil 
used  to  write  the  majority  of  page  2  than  there  is 
on  page  1  and  the  first  three  or  four  lines  of  page  2. 

A.  That  might  be,  because  it  is  all  about  the 
same  meeting. 

Q.  In  other  words,  you  apparently  finished  it 
and  then  thought  of  something  else? 

A.  Yes,  and  sat  down  and  wrote  some  more  of 
it.  It  is  all  about  the  same  subject. 

Q.  On  Defendants'  Exhibit  B  for  identification 
you  state  that  "After  a  meeting  at  11:00  o'clock 
a.  m." — and  this  note  is  dated  January  13,  1939 — 
"Mr.  McSwain  phoned."  Where  were  you  when 
Mr.  McSwain  phoned  you  as  you  there  state? 

A.     I  would  say  at  Mr.  Peck's  office. 

Q.     You  weren't  in  Mr.  Hackley's  office? 

A,  Well,  it  might  be.  Their  offices  are  close  to- 
gether. 

Q.  Will  you  look  at  page  3  of  Exhibit  A?  You 
notice  that  you  end  up  there  by  allegedly  record- 
ing a  phone  conversation  between  Mr.  Hackley  and 
Mr.  Gratama,  you  having  listened  in  on  another 
phone  and  Mr.  Gratama  refers  to  a  meeting  which 
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was,  as  I  understand  it,  to  be  held  about  ten  o'clock 
in  the  morning.  Did  you  wait  at  Mr.  [1012]  Hack- 
ley's  office  for  Mr.  McSwain  to  call  you  back,  or 
do  you  recall?  A.     I  would  say  not. 

Q.  You  would  say  you  went  back  to  your  own 
office?  A.     Yes. 

Q.     And  that  is  where  Mr.  McSwain  phoned  you? 

A.     Yes. 

Q.  I  notice  there  are  no  notes  in  Defendants' 
Exhibits  A  to  H,  inclusive,  between  January  13, 
1939,  the  day  of  the  first  note.  Defendants'  Exhibit 
A,  to  June  23,  1939,  Defendants'  Exhibit  C  for 
identification.  Have  you  any  notes  of  any  of  your 
conversations  or  dealings  with  any  of  the  repre- 
sentatives of  the  Shell  between  those  two  dates? 

A.     Well,  this  is  all  I  could  find. 

Q.  You  think  if  you  make  a  further  search  you 
may  be  able  to  find  more? 

A.  Well,  I  tried  to  find  ever}i;hing;  I  don't 
know  where  I  would  look. 

Q.  You  did  have  conversations,  or  visits,  or 
telephone  calls,  or  otherwise,  with  representatives 
of  Shell,  between  January  13,  1939,  and  the  note 
of  June  1,  1939? 

A.  Yes;  I  was  over  at  McSwain 's  office  several 
times  a  week,  nearly,  all  during  that  time. 

Q.  During  all  that  period  of  time  did  you  make 
it  a  point  to  keep  a  record  of  your  conversations 
such  as  the  notes  you  have  produced,  Defendants' 
Exhibits  A  to  H? 
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A.  Oh,  yes,  those  that  I  thought  important; 
many  visits  I  didn't  put  down. 

Q.  In  other  words,  it  was  a  matter  of  selection; 
on  some  occasions  you  would  make  notes  and  on 
some  occasions  you  would  not? 

A.  If  I  thought  they  were  important  I  would 
put  them  doA\ai.  [1013] 

Q.  What  period  of  time  do  you  cover  in  re- 
cording conversations  with  Shell  and  others  in  your 
notes,  Defendants'  Exhibit  C  for  identification? 

A.     What  period  of  time? 

Q.     That's  right. 

A.     The  text  covers  several  weeks  of  time. 

Q.     It  covers  practically  a  month,  doesn't  it? 

A.    Yes. 

Mr.  Hursh:  Q.  Would  you  care  to  explain  that 
further?  I  thought  you  were  going  to  make  a  fur- 
ther exT)lanation  of  your  answer. 

A.  Well,  because  it  refers  to  certain  dates;  it 
refers  to  things  in  here  that  would  indicate  that  it 
was  over  some  little  time. 

Mr.  Aurich:  Q.  In  other  words,  in  this  ex- 
hibit. Defendants'  Exhibit  C  for  identification,  you 
refer  to  a  conversation  you  had  with  Doctor  Cleve- 
land of  the  Philadelphia  Quartz  Company  on  May 
25,  1939?  A.     That's  right. 

Q.  You  also  refer  to  a  conversation  you  had 
with  Mr.  McSwain  on  the  5th  of  June,  1939? 

A.     That's  right. 
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Q.  You,  again,  refer  to  a  phone  conversation 
had  on  June  19,  1939?  A.     Yes. 

Q.     And  a  phone  conversation  on  June  20,  1939? 

A.     That's  right. 

Q.  Then  on  June  24,  1939,  when  you  wrote  De- 
fendants' Exhibit  C,  as  you  have  testified,  you  were 
reporting  events  that  had  happened  over  an  in- 
terval of  approximately  30  days  prior  thereto? 

A.     That's  right. 

Q.  AYhat  was  the  purpose  of  having  Defend- 
ants' Exhibit  C  read  by  Mr.  [1014]  Peck? 

A.  Well,  Mr.  Peck  was  with  me  when  most  of 
these  things — at  most  of  these  meetings  that  we 
had,  and  he  went  over  it  and  just  stuck  his  name 
on  it  so  he  would  remember  that  he  had  read  it 
and  could  identify  it. 

Q.  You  notice  that  on  the  first  page  of  Defend- 
ants' Exhibit  C  for  identification  you  make  some 
reference  to  the  Axelson  Foundry  in  Los  Angeles. 
How  long  prior  to  June  5,  1939,  had  you  known  of 
the  fact  that  the  Shell  Company  had  attempted  to 
use  your  Core-Min-Oil  at  that  foundry,  and  that 
the  result  had  been  unfavorable? 

A.  I  think  shortly  after  they  had  tried  it  there 
McSwain  told  me  about  it. 

Q.  Do  you  recall  any  conversation  with  Mr.  Mc- 
Swain at  which  time  the  question  of  taking  your 
Core-^Iin-Oil  east  to  see  what  could  be  done  with 
it  there  was  discussed? 
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A.  Yes;  he  discussed  that  many  times,  about 
taking  it  east. 

Q.  Do  you  recall  an  incident  at  or  about  the 
time  that  you  were  talking  with  Mr.  McSwain, 
when  he  was  advising  you  that  the  Shell  Company 
was  going  to  drop  the  matter,  at  which  he  invited 
you  to  go  east  at  the  Shell  Company's  expense  and 
see  what  you  could  do  with  it;  that  they  had  been 
unable  to  market  it? 

A.     No,  I  don't  recall  that. 

Q.  Would  you  say  that  that  subject,  inciden- 
tally, ever  occurred'? 

A.  Well,  I  don't  recall  that  it  ever  did.  I  won't 
say  no,  that  it  hadn't. 

Q.  Were  you  at  any  time  ever  invited  east  by 
Mr.  McSwain  to  witness  a  trial,  or  anything  of  that 
sort,  of  your  Core-Min-Oil  ? 

A.  No,  not  to  my  knowledge;  I  don't  recall  any 
such  thing. 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
McSwain  when  Mr.  Spiri  was  present? 

A.  No.  It  might  be  that  he  called  Spiri  in  and 
introduced  me  to  him,  but  I  don't  recall  that.  [1015] 

Q.  You  don't  recall  the  conversation,  any  con- 
versation with  Mr.  McSwain,  at  vrhich  time  Y±v. 
Spiri  was  present,  specifically  at  this  time? 

A.     No,  I  do  not. 

Q.  Will  you  look  at  page  3  of  Defendants'  Ex- 
hibit E  for  identification?  You  notice  that  you  are 
there  recording  a  conversation  you  had  with  Mr. 


1472        Lydell  Peek  and  Allan  B.  Ruddle 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 
McSwain  at  this  lunch,  I  suppose,  that  we  talked 
about  this  morning,  when  you  reported  to  him  the 
results  of  your  conversations  Avith  the  Messrs.  Peck 
regarding  their  attitude  on  Shell's  desire  to  cancel 
the  contract;  is  that  right?  A.     That's  right. 

Q.  You  notice  that  you  say  in  your  notes  that 
you  told  Mr.  McSwain  that  you  didn't  ask  him  to 
lunch  to  discuss  the  legal  phase  of  the  contract; 
you  didn't  feel  capable,  anyway;  but  that  if  he 
would  read  some  cases,  Shellmar — is  that  ''versus," 
by"v"?  A.     Yes. 

Q.     Allen  Qualley,  that  you  would  give  him 

the  citations,  and  that  you  thought  he  would  get 
more  out  of  them  than  anything  you  could  tell  him. 
Where  did  you  become  familiar  with  the  case,  or 
cases,  of  Shellmar  versus  Qualle}^? 

A.  I  don't  know  whether  I  got  them  in  Mr. 
Peck's  office  or  Mr.  Hackley's  office. 

Q.  Did  you  ever  hear  of  those  cases  before 
July  19,  1939?  A.     Is  this  July  19? 

Q.     That's  right.  A.     Yes,  I  did. 

Q.     When  did  you  first  hear  of  those  cases? 

A.  I  think  it  was  during  the  time  of  the  Spots- 
wood  application,  that  was  the  first  I  heard  of 
them. 

Q.  They  were  called  to  your  attention  by  either 
Mr.  Peck  or  Mr.  Hackley? 

A.     Yes,  I  think  so. 

Q.  What  were  the  circumstances  of  their  ))eing 
called  to  your  attention?  A.     Well,  I  was 
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Q.  I  mean,  what  was  the  occasion  of  Vly.  Peck 
calling  to  your  [1016]  attention  the  case  of  Shell- 
mar  versus  Qualley? 

A.  Well,  they  were  cases  in  which  contracts 
were  violated,  and  I  called  McSwain's  attention 
to  that  case. 

Q.  Why  did  you  call  Mr.  McSwain's  attention 
to  them? 

A.  Well,  I  don't  know  exactly  why  it  was,  but 
he  brought  up  something  about  rights  to  manu- 
facture, or  something;  I  think  he  used  a  peach- 
peeling  machine,  or  something.  Pardon  me.  Maybe 
it  is  in  this 

Q.  Well,  I  was  going  to  suggest  that  you  read 
all  of  those  notes  of  July  19,  1939,  and  see  if  you 
can  tell  me  why  you  called  Mr.  McSwain's  atten- 
tion to  the  cases  of  Shellmar  versus  Allen  Qualley. 

Let  the  record  show  the  witness  has  examined 
Ms  entire  notes.  Defendants'  Exhibit  E. 

Can  you  answer  the  question  now,  Mr.  Ruddle? 

A.  Well,  it  was  just  a  discussion  that  I  had  with 
Mr.  McSwain.  I  took  the  attitude  that  they  were 
violating  our  contract  and  taking  our  ideas  of  the 
core  business,  and  if  they  get  out  something  for 
themselves,  that  I  would  feel  that  we  had  been 
robbed,  and  he  cited — he  asked  me  if  he  had  a 
peach-peeling  machinCj  if  he  took  on  a  certain 
thing,  and  while  using  it  he  said  he  found  some- 
thing that  got  away — or  another  way  of  using  a 
peach-peeling  machine,  he  asked  me  if  he  didn't 
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think  he  had  a  perfect  right  to  make  one,  or  if  I 
didn't  think  so,  and  I  told  him  I  didn't  think  the 
case  was  parallel  at  all,  and  I  thought  if  he  would 
read  the  Shellmar  cases  that  he  would  get  an  idea 
of  what  I  was  talking  about. 

Q.  Well,  what  relevancy  did  you  find  between 
the  facts  that  appeared  in  the  Shellmar  case  that 
you  referred  to  and  the  situation  as  it  existed  be- 
tween you  and  Mr.  Peck  on  one  hand,  and  Shell  on 
the  other,  at  the  time  you  told  Mr  McSwain  that 
he  would  get  something  out  of  those  cases'? 

A.  Well,  I  just  related  [1017]  the  reasoning 
of  it. 

Q.  Is  that  the  best  answer  you  can  make  to  that 
question?  A.     That's  right. 

Q.  That  was  the  only  significance  you  could  find 
in  your  referring  to  the  Shellmar  case? 

A.  Yes ;  I  had  read  the  Shellmar  case  and  I  told 
McSwain  that  if  he  would  read  it  he  would  under- 
stand what  I  was  talking  about. 

Q.  In  one  of  your  previous  answers  you  an- 
swered that  if  Shell  took  your  idea  of  a  core  busi- 
ness and  used  it  and  didn't  pay  you  anything  for 
it,  you  v.'ould  feel  you  were  being  robbed,  or  words 
to  that  effect. 

A.     That  is  what  I  have  said  here. 

Q.  What  idea  of  a  core  business  did  you  have 
reference  to? 

A.  Well,  we  were  told  by  McSwain  they  had 
developed   a  perfect   core   oil   out  of  some   albino 
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asphalt  and  linseed  oil,  and  that  they  couldn't  pat- 
ent it,  and  that  if  they  did  patent  it  they  would 
produce  it,  but  because  they  couldn't  patent  it,  it 
was  just  another  core  oil. 

Q.  What  idea  of  a  core  business  did  you  have 
in  mind  when  you  told  Mr.  McSwain  if  they  took 
your  idea  of  a  core  business  you  would  be  robbed? 

A.  Well,  if  they  came  on  the  market  and  took 
the  market,  which  they  would  do  if  they  had  what 
he  told  me  they  had,  they  had  the  quick-drying 
time,  they  had  everything,  every  good  quality  that 
linseed  had,  together  with  an  equally  fast  drying 
time  that  this  Core-Min-Oil  had,  why,  they  would 
take  the  market  and  we  would  be  left  without  any- 
thing. 

Q.  Did  you  feel  that  you  were  being  robbed 
when  Mr.  McSwain  told  you  that  they  were  not 
going  to  market  this  allegedly  new  core  oil  that  he 
said  they  had  developed,  according  to  you?  [1018] 

A.  I  don't  know  whether  that  is  the  right  word 
to  use  or  not. 

Q.  If  you  don't  understand  the  question,  let  me 
know  and  I  will  reframe  it.  Did  you  understand 
the  last  question? 

A.    Well,  I  don't  know  if  I  answered  it  or  not. 

Q.  Go  ahead  and  answer  it  the  best  way  you 
can. 

A.  If  they  didn't  sell  what  they  developed,  of 
course,   I  wouldn't  think  I  had  been  robbed,  but 


1476        Lydell  Peek  and  Allan  B.  Ruddle 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 
if  they  did  sell  anything,  I  would  feel  I  was  badly 
damaged. 

Q.  If  Shell  never  manufactured  and  sold  a  core 
oil,  they  were  not  robbing  you  of  anything,  were 
they?  A.     No,  that's  right. 

Q.  And  your  only  complaint,  then,  to  Mr.  Mc- 
Swain,  was  that  you  felt  that  they  should  market 
that   core  oil?  A.     That's   right. 

Q.     Good,  bad,  or  indifferent. 

A.  Well,  they  should  have  marketed  it  as  soon 
as  they  found  out  how  to  use  a  gas  free  oven ;  they 
should  have  put  it  on  the  market.  That  is  our  con- 
tention. 

Q.  Do  you  believe  the  facts  in  the  Shellmar 
case,  as  you  know  them,  are  similar  to  the  facts 
of  the  present  controversy  between  you  and  Shell? 

A.  I  won't  attempt  to  try  to  give  you  a  legal 
interpretation  of  the  Shellmar  case. 

Q.     Well,  give  your  own  interpretation.   [1019] 

A.     I  wouldn't  know  whether  they  were  or  not. 

Mr.  Aurich:  Q.  Did  you  know  whether  the 
facts  in  the  Shellmar  cases  were  relevant  to  the 
facts  of  the  controversy  between  you  and  Mr.  Peck, 
on  one  hand,  and  Shell  on  the  other,  at  the  time 
that  you  had  this  lunch  with  Mr.  McSwain  on  July 
19,  1939,  and  called  his  attention  to  the  Shellmar 
cases?  A.     No,   I  wouldn't. 

Q.  You  had  no  knowledge  as  to  their  relevancy 
at  all? 
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A.  No,  I  wouldn't  be  capable  of  telling  you  how 
the  Shell  Company  case  fits  that  situation. 

Q.  Who  told  you  to  call  the  Shellmar  cases  to 
Mr.  McSwain's  attention?  A.     No  one. 

Q.     That  was  your  own  thought? 

A.     That  was  my  own  thought. 

Q.  Yet  you  did  not  have  any  idea  of  their  rele- 
vancy at  the  time  you  called  them  to  his  attention? 

A.  That  was  with  regard  to  Shell  developing 
something  and  taking  it. 

Q.  Well,  that  doesn't  answer  the  question.  We 
will  repeat  a  trifle.  The  idea  of  calling  the  Shell- 
mar  cases  to  Mr.  McSwain's  attention  was  your  own 
idea?  A.     That's  right. 

Q.     It  was  not  suggested  to  you  by  anybody? 

A.     No. 

Q.  Therefore,  you  must  have  known  something 
about  the  Shellmar  cases  in  July  of  1939? 

A.     Yes,  I  had  read  them. 

Q.  You  must  have  seen  something  in  those  cases 
that  was  relevant  to  the  facts  of  the  controversy  as 
they  existed  then  between  you  and  Shell? 

A.     Right. 

Q.     What  were  those  facts? 

A.  Well,  we  were  talking  about  the  Shell  de- 
veloping something  out  of  this  contract  while  they 
had  [1020]  this  contract,  and  which  I  claimed  was 
an  infringement  on  my  ideas,  and  I  took  to  Shell 
Oil  Company,  and  that  I  understood  the  Shellmar 
cases  w^ere  infringement  cases. 
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Q.  You  thought  the  Shellmar  cases  were  in- 
fringement cases'?  A.     Yes. 

Q.  You  didn't  mention  the  Shellmar  cases  to  Mr. 
McSwain  as  a  sort  of  a  warning  to  the  Shell  Oil 
Company?  A.     Certainly  not. 

Q.  What  did  you  mean  when  you  told  Mr.  Mc- 
Swain that  you  v/ould  not  even  attempt  to  explain 
the  law  on  the  subject  to  him  which  followed  his 
talking  to  you  about  the  peach-peeling  machine,  that 
if  he  would  read  the  Shellmar  cases  he  would  have 
a  better  understanding  of  your  position? 

A.  As  I  recall  it,  Mr.  McSwain  said — he  cited 
a  peach-peelirig  machine  as  comparable  to  the  con- 
tract that  we  had  with  Shell;  in  other  words,  they 
could  take  anything  in  the  world  that  was  developed 
out  of  it  while  they  had  this  contract,  and  they 
wouldn't  have  to  accomit  to  us  at  all. 

Q.  Yes;  and  you  thought  that  the  Shellmar 
cases  expressed  law  to  the  contrary? 

A.     That's  right. 

Q.  You  thought  that  those  rulings  of  the  Shell- 
mar cases,  as  applied  to  the  facts  of  the  controversy 
between  you  and  Shell,  if  Shell  should  develop  any 
sort  of  a  core  oil,  whether  it  contained  your  idea 
or  not,  that  it  would  have  to  pay  you  for  it? 

A.     Yes,  tiiat's  what  I  understood. 

Q.  That  was  by  virtue  of  the  rulmgs  in  the 
Shellmar  cases? 

A.     That's  what  I  told  him.     I  didn't  even  give 
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him  the  rulings  of  the  Shellmar  cases;  I  just  told 
him  to  read  those  cases. 

Q.  Did  you  subsequently  get  the  citations  of  the 
Shellmar  cases  and  give  them  to  Mr.  McSwain"^ 

A.     Yes. 

Q.     Where  did  you  get  the  citations'? 

A.  Well,  the  books  were  in  Mr.  Peck's  office;  I 
I  don't  know  whether  they  came  from  Mr.  Hack- 
ley's  office,  or  Mr.  Harrison's  office,  of  Brobeck, 
Phleger  &  [1021]  Harrison.  They  were  in  the  same 
office. 

Q.  Did  Brobeck,  Phleger  &  Harrison  ever  repre- 
sent you  as  attorneys?  A.     No,  sir. 

Q.  Now,  look  at  the  fourth  page  of  Defendants' 
Exhibit  E,  if  you  will,  please.  1  want  to  call  your 
attention  to  the  portion  of  those  notes  appearing  on 
that  page  in  which  you  state  that  at  this  conversa- 
tion with  Mr.  McSwain,  that  is,  this  very  lunch  we 
are  talking  about,  on  July  19,  1939,  you  told  him 
that  you  had  received  information  from  another 
source,  which  you  were  not  at  liberty  to  divulge, 
to  the  effect  that  the  core  material  had  turned  out 
to  be  a  wonderful  thing  for  Shell.  What  was  that 
confidential  source  of  information? 

A.     Where  is  that? 

Mr.  Hursh:     Right  here  (indicating  on  exhibit). 

A.     I  cannot  recall  now  who  it  was. 

Mr.  Aurich:     Q.     What  is  your  answer? 

A.     1  can't  recall  who  it  was,  where  I  heard  that. 

Q.     You  have  no  idea  now  of  the  source  of  in- 
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formation  that  you  referred  to  on  page  4  of  Defen- 
dants' Exhibit  E  for  identification? 

A.     No,  I  haven't;  not  at  this  time. 

Q.  You  have  no  knowledge  at  this  time  of  from 
whom  you  received  that?  A.     No,  I  haven't. 

Q.  Was  it  a  representative  of  the  Shell  Com- 
pany? A.     I  can't  recall  who  it  was. 

Q.  You  believe  it  might  have  been  some  outside 
source  % 

A.     Well,  I  don't  recall  now  who  it  was. 

Q.  What  did  you  mean  where  you  say  that  the 
Core-Min-Oil  had  turned  out  to  be  a  wonderful 
thing  for  them,  the   Shell  Company? 

A.     I  can't  remember  any  words  like  that  at  all. 

Q.  You  don't  know  what  you  meant  by  that, 
now?  A.     No,  I  don't. 

Q.  Do  you  know  a  man  by  the  name  of  Phillip 
Short?  [1022]  A.     No,  I  don't. 

Q.     You  never  met  him? 

A.     No.     I  know  who  he  is,  but  I  never  met  him. 

Q.  You  can't  tell  me  now  the  meaning  of  your 
own  words  appearing  on  page  4  of  Exhibit  E,  where 
you  said  the  core  material  had  turned  out  to  be  a 
wonderful  thing  for  the  Shell  Company? 

A.     No,  I  can't  recall  who  told  me  that. 

Q.  Did  I  understand  your  testimony  previously 
to  be,  Mr.  Ruddle,  that  you  had  not  been  advised 
by  anyone  that  the  Shell  Company  was  not  going  in- 
to the  core  oil  business? 

A.     Well,  1  don't  recall  anybody  telling  me  that. 
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Q.  Didn't  Mr.  McSwain  state  that  to  you  at  the 
meeting  on  July  19,  1939? 

A.     Well,  it  might  be  that  he  said  that. 

Q.  Will  you  look  at  page  1  of  those  notes  and 
see  if  he  didn't  say  that? 

A.  It  is  possible  that  he  said  it.  Yes,  I  recall 
that  he  told  me  that  at  that  time,  but  I  didn't  take 
it  seriously. 

Q.     You  didn't  believe  Mr.  McSwain  then? 

A.     No,  I  didn't. 

Q.  Now,  if  you  will  look  at  the  first  page  on 
Defendants'  Exhibit  F,  right  at  the  top  of  the  page, 
I  notice  you  state  that  3^ou  went  to  the  Vulcan 
Foundry,  first  met  Harry  Leas  and  told  him  that 
you  would  like  to  try  something  for  a  core  oil 
binder  that  was  a  little  different  than  what  you  had 
tried  there  before.  What  was  that  core  oil  binder 
that  you  wanted  to  try  at  that  time,  that  was  dif- 
ferent from  what  you  had  tried  before? 

A.  That  shouldn't  be  "core  binder";  it  should 
be  "core  wash." 

Q.  Oh,  that  whole  subject  there  relates  to  core 
wash  ?  A.     Yes. 

Q.     And  has  no  reference  at  all  to  core  binder? 

A.     No. 

Q.  Will  you  look  at  the  very  first  page  of  De- 
fendants' Exhibit  H  for  identification,  and  you  will 
see  the  name  "Stanley  Seeley"  on  the  second  page 
thereof;  who  is  Mr.  Stanley  Seeley?  [1023] 

A.     He  married  Mr.  Peck's  granddaughter;  he 


1482        Lydell  Peck  and  Allan  B.  Euddle 

Defendants'  Exhibit  DDD — (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 
lives  in  Chicago,  and  he  was  out  here  on  a  vacation. 

Q.  Has  he  any  connection  with  the  core  oil  busi- 
ness at  all?  A.     None  at  all. 

Q.     Is  he  a  foundry  man '?  A.     No. 

Q.  To  your  knowledge,  has  he  had  any  exper- 
ience in  foundry  work?  A.     No,  he  hasn't. 

Q.  When  you  first  took  your  Core-Mm-Oil  to 
Shell  and  had  these  conversations  with  Mr.  Mc- 
Swain,  did  you  tell  him  that  your  Core-Min-Oil 
represented  a  core  oil  suitable  for  general  foundry 
use  and  that  it  would  supersede  all  other  core  oils 
on  the  market  because  of  the  low  cost  of  prepara- 
tion? A.     No,  I  did  not. 

Q.  Did  you  make  any  representation  to  Mr. 
McSwain  about  any  saving  in  sand  that  might  be 
effected  by  the  use  of  your  Core-Min-Oil  over  the 
other  core  oils  then  on  the  market? 

A.  No.  At  the  Vulcan  Foundry  at  one  time  Mr. 
Leas,  of  the  Vulcan  Foundry,  said  that  would  be 
an  advantage,  to  save  sand,  because  you  could  regu- 
late the  friability,  and  after  you  broke  the  castings 
out  of  the  molds  you  could  carry  them  to  the  place 
you  had  for  the  sand,  release  the  sand  out,  and 
save  that  sand  so  it  could  be  used  over  again.  That 
is  the  only  thing  so  far  as  saving  of  sand  that  I 
recollect. 

Q.  Do  you  have  any  knowledge  as  to  whether 
or  not  that  could  be  done? 

A.     No,  I  don't  know. 

Q.     Throughout  your  deposition,  and  in  various 
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notes,  you  referred  to  the  fact  that  you  felt  that 
your  product  resulted  in  shorter  drying  time,  had 
greater  strength  to  heat  resistance,  and  therefore 
saved  in  fuel.  Whenever  you  used  that  expression, 
"shorter  drying  time,"  you  meant  the  baking  of 
the  core  in  the  oven^?  A.     That's  right.  [1024] 

Q.     And  not  the  drying  on  the  benches'? 

A.     No. 

Q.  At  the  time  of  your  conversations  with  Mr. 
McSwain  prior  to  the  signing  of  the  contract  in  con- 
troversy, did  you  advise  Mr.  McSwain  that  you  had 
patent  applications  pending  covering  your  Core- 
Min-Oil? 

A.  Well,  I  would  think  that  I  did,  but  1  don't 
recall  when  I  told  him  that. 

Q.  It  must  have  been  before  the  contract  was 
signed,  because  the  contract  refers  to  the  patent 
application.  A.     Certainly,  yes. 

Q.  1  am  not  asking  for  the  particular  instance 
at  which  you  told  him. 

A.  Yes,  because  I  haven't  any  knowledge  as  to 
when  I  told  him. 

Q.  You  didn't  let  Shell  inspect  your  patent  ap- 
plications, of  course,  until  after  the  contract  was 
signed  ? 

A.  Until  after  the  contract  was  signed.  There 
is  the  reservation  of  six  months. 

Q.  After  they  took  up  the  option  they  continued 
to  prosecute  your  application  until  they  elected  to 
cancel  the  contract *?  A.     That's  right. 
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Q.  Can  you  recall  now  when  your  first  discus- 
sion was  had  between  you  and  Mr.  Mc Swain  rela- 
tive to  a  ready-to-use  core  oil? 

A.     I  do  not  understand  your  question. 

Q.  You  had  some  discussion  with  Mr.  Mc  Swain 
about  the  fact  that  your  Core-Min-Oil  came  in  two 
containers,  or  packages,  or  drums,  and  that  you 
had  to  mix  it  just  before  using? 

A.     Yes,  that's  right. 

Q.  Then  during  the  course  of  the  negotiations, 
or,  perhaps,  after,  some  discussion  was  had  about 
trying  to  make  a  ready-to-use  core  oil  out  of  the 
two  constituents,  among  the  so-called  Ruddle  Solu- 
tion and  asphalt  emulsion? 

A.  You  mean  putting  it  in  one  package,  you  are 
talking  about? 

Q.  That's  right.  Can  you  recall  when  you  first 
discussed  that  with  [1025]  Mr.  McSwain? 

A.  Yes;  I  discussed  that  with  him  several  times, 
a  good  many  times.  He  said  if  they  had  to  sell 
it  in  two  packages,  the  way  I  brought  it  to  them, 
that  they  would  have  to 

Q.  You  are  getting  a  little  bit  away  from  my 
question.  We  have  covered  all  that.  I  only  want 
lo  know  when,  if  you  can  recall,  the  first  time  w^as 
that  you  discussed  single  packaging  or  a  ready- 
to-use  core  oil  with  Mr.  McSwain,  just  about  the 
occasion  of  that,  the  approximate  time. 

A.  No,  I  wouldn't  attempt  to  fix  the  time,  but 
it  wasn't 
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Q.     Was  it  before  the  contract  was  signed? 

A.  It  is  possible  that  it  was ;  I  wouldn  't  attempt 
to  fix  the  time. 

Q.  Do  you  think  it  more  likely  that  it  was  before 
the  contract  was  signed,  than  after,  that  you  had  the 
first  discussion  with  him  concerning  a  ready-to-use 
core  oil?  A.     Yes,  I  would  say  that. 

Q.  Did  you  ever  tell  Mr.  McSwain  a  number 
of  satisfactory  cores  had  been  made  with  Core-Min- 
Oil  without  a  failure?  A.     Cores,  or  castings? 

Q.     Cores. 

A.  No,  I  didn't.  I  told  him  that  we  did  have 
failures  because  of  the  gas. 

Q.  Did  you  ever  tell  Mr.  McSwain  the  number 
of  satisfactory  cores  that  you  had  made  at  Mc- 
Cauley's  without  a  failure — this  conversation,  of 
course,  being  before  the  contract  was  signed? 

A.  You  mean  our  making  cores  without  baking, 
or  being  affected  by  CO^  gas? 

Q.  No.  Did  you  ever  tell  Mr.  McSwain,  for  in- 
stance, "Why,  Mac" — did  you  call  Mr.  McSwain 
"Mac"? 

A.  I  called  him  Floyd.  I  went  to  school  with 
him. 

Q.  Did  you  ever  tell  him,  "Now,  Floyd,  we  have 
been  going  over  to  McCauley's  for  quite  a  period, 
and  we  made  several  hundred  cores  over  there  with- 
out a  failure"? 

A.  No,  I  don't  think  I  ever  [1026]  told  him  any 
such  thing. 
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Q.  Did  you  tell  him  anything  like  that  in  sub- 
stance? A.     No,  I  never  did. 

Mr.  Aurich:  Q.  You  recall  that  letter,  Plain- 
tiffs' Exhibit  Q,  dated  November  26,  1937,  from 
the  "Foundry"  to  Mr.  Lydell  Peck,  that  I  showed 
you  this  morning?  A.     Yes. 

Q.  Which  was  apparently  a  letter  written  in 
response  to  one  by  Mr.  Peck  which  gives  an  esti- 
mate of  the  number  of  gallons  of  linseed  oil  used 
in  the  foundry  business  in  the  United  States? 

A.     Yes. 

Q.  Did  you  ever  show  that  letter  to  Mr.  Mc- 
Swain? 

A.  Yes;  Mr.  McSwain  had  that  letter  in  his 
office. 

Q.  Do  you  recall  when  it  was  that  you  showed 
him  that  letter? 

A.  Well,  it  was  during  the  examination  that 
they  were  making  of  the  product. 

Q.     Was  it  fairly  early,  in  point  of  time? 

A.     Yes,  I  would  think  so. 

Q.  Now,  I  will  show  you  Plaintiffs'  Exhibit  4 
attached  to  the  deposition  of  Mr.  McSwain,  and  ask 
you  if  you  have  ever  seen  that  document  before, 
and,  if  so,  if  you  know  what  it  is  ? 

A.  Yes.  This  was  a  sheet  prepared  by  Mr.  Mc- 
Swain in  determining  the  amount  that  would  be 
paid  for  different  amounts  of  gallons  sold,  of  Core- 
Min-Oil. 

Q.     You  mean  by  that,  this  was  the  sheet  you 
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figured  out  the  amount  of  royalties  that  you  were 
to  get  ? 

A.     Oh,  that  is  also  in  the  complaint,  is  it? 

Q.     That's  right. 

A.  Is  this  the  sheet  that  is  also  in  our  contract? 
Can  I  see  the  contract? 

Q.     Yes,  certainly;  look  at  the  contract. 

A.  No.  It  is  a  sheet  that  was  prepared  b}^  Mr. 
McSwain  and  showed  the  prices  that  [1027]  would 
be  paid  for  the  royalties  on  the  solution,  and  also 
the  asphalt,  in  two  packages,  as  I  recall. 

Q.  Do  you  understand  the  figures  on  this  Plain- 
tiffs' Exhibit  4?  A.     Let  me  look  at  it  closely. 

Q.  I  am  merely  asking  you  if  you  understand 
those  figures  represent.  If  so,  I  will  ask  you  some 
questions  concerning  them;  if  you  don't,  I  won't 
waste  time  to  take  up  the  subject. 

A.     No,  I  don't  know  what  that  is. 

Q.  You  don't  recall  any  conversation  with  Mr. 
McSwain  concerning  Plaintiffs'   Exhibit  4? 

A.  Yes ;  I  remember  that  we  were  discussing  the 
method  of  selling,  what  the  price  should  be  on  those. 
We  were  attempting  to  get  the  Shell  to  make  as  high 
a  minimum  as  we  could,  and  those  were  figures  that 
McSwain  figured  out  in  the  way  of  minimums.  That 
was  the  price  on  asphalt  and  solution,  on  selling 
the  Core-Min-Oil  in  two  x^ackages. 

Q.  For  example,  in  the  first  column,  as  you  look 
at  the  sheet,  I  notice  ' '  One  million ' '. 

A.    Yes. 
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Q.  Under  the  column  headed  "Price,"  we  find 
"30  cents."  Does  that  mean  that  you  had  agreed 
that  your  Core-Min-Oil  could  be  sold  at  a  price  of 
30  cents  per 

A.     Yes ;  30  cents  per  gallon. 

Q.     Right  underneath  that  we  find  "25  cents." 

A.  That  means  if  it  was  sold  for  25  cents  a  gal- 
lon. 

Q.     These  were  tentative  iigures? 

A.     Yes,  tentative  figures. 

Q.     And  not  actual  figures  I  A.    Yes. 

Q.  Under  the  column  "Percent"  we  find  "15 
percent "  ?  A.     Yes. 

Q.     What  does  that  mean? 

A.     We  were  to  get  15  percent  of  the  30  cents. 

Q.  The  next  column,  mider  "Royalty,"  we  find 
"4.5."     What  does  that  mean? 

A.  That  means  four  and  a  half  cents.  Fifteen 
[1028]  percent  of  30  cents  is  four  and  a  half  cents. 

Q.  In  the  next  column  we  find  the  words,  "Roy- 
alty on  Solution,"  and  immediately  under  that, 
"7.32."    What  does  that  mean? 

A.     I  don't  know. 

Q.  You  don't  know  what  any  of  the  figures  mean 
in  the  column  under  the  heading  "Royalty  on  Solu- 
tion"? A.     No,  1  don't. 

Q.  And  the  last  colunm,  which  is  entitled  "Total 
Royalty" 

A.  45,000,  which  is  4.5  cents  of  a  million  gal- 
lons. 
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Q.  In  other  words,  at  some  point  in  your  nego- 
tiations you  had  tentatively  agreed  that  if  Shell 
had  sold  a  million  gallons  of  Core-Min-Oil  at  30 
cents  per  gallon  you  were  to  receive  $45,000  there- 
from ?  A.     Yes. 

Q.  That  is  what  the  figures  underneath  "Total 
Royalty"  mean,  on  down  the  sheet?  A.     Yes. 

Q.     Depending  on  the  quantity  sold'? 

A.  The  price  was  to  be  reduced  as  the  quantity 
increased. 

Q.     The  percentages  were  to  be  reduced? 

A.     Yes;  down  to  ten  percent. 

Q.  In  other  words,  the  royalties  were  to  be  de- 
creased as  the  quantities  increased? 

A.     That's  right. 

Q.  Do  you  recall  any  discussion  with  Mr.  Mc- 
Swain  concerning  Plaintiifs'  Exhibit  4? 

A.  Just  generally;  we  were  trying  to  arrive  at 
a  contract  for  sale. 

Q.  These  figures  and  words  apx)earing  on  Plain- 
tiffs' Exhibit  4  are  part  of  the  preliminary  negotia- 
tions which  culminated  in  the  contract  in  question? 

A.  Yes.  It  was  to  continue  at  ten  percent  iroin 
there.  From  that  figure,  11,000,000,  it  was  to  be 
the  same.  That  was  figured  up  to  the  first  11,000,- 
000  gallons. 

Q.  In  other  words,  if  Shell  sold  15,000,000  gal- 
lons, you  were  still  going  to  get  ten  percent? 

A.     Yes.  [1029] 

Q.     That   was   ten   percent   on   the   total   selling 
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price  of  both  the  solution  and  the  asphalt  emulsion  ? 

A.     Yes. 

Q.  Down  on  the  bottom  of  the  page,  approxi- 
mately in  the  center,  I  find  the  words  ''Written  by 
Floyd  McSwain."  Do  you  know  in  whose  hand- 
writing those  words  appear? 

A.     That  is  Lydell  Peck's  handwriting. 

Q.  This  Plaintiffs'  Exhibit  4,  then,  was  pre- 
sented to  you  and  Mr.  Peck  by  Mr.  McSwain  at 
some  time  after  you  had  arrived  at  the  decision  to 
enter  into  a  contract  and  royalty  negotiations  were 
going  on?  A.     That's  right. 

Q.  Who  carried  on  most  of  the  conversations  in 
these  conferences  between  you  and  Mr.  Peck  and 
Mr.  McSwain  on  your  behalf?  Did  you  do  most 
of  the  talking,  or  did  Mr.  Peck? 

A.  I  think  Mr.  Peck  did.  The  way  it  was  car- 
ried on — well,  approximatel}^,  the  way  it  was  car- 
ried on,  Mr.  McSwain  would  come  in  with  a  con- 
tract, generally  Mr.  Gratama  was  with  him,  and 
then  we  discussed  the  tenus  of  the  contract. 

Q.  Mr.  Peck  is  more  of  the  business  agent  of  the 
Peck  and  Ruddle  combination,  is  that  it? 

A.     1  guess  that  is  about  it. 

Q.  And  at  all  of  these  conferences  when  Mr. 
Gratama  was  present,  and  Mr.  McSwain,  or  the 
two  of  them  together,  and  you  and  Mr.  Lydell  Peck 
were  present,  Mr.  Lydell  Peck  carried  on  most  of 
the  conversation  on  your  behalf? 

A.     Well,  liis  father  was  there  a  great  deal  of  the 
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time.     His  father  was  not  well  at  all,  but  he  had 
something  to  say  in  the  proceedings,  anyway. 

Q.  Well,  generally,  those  conferences  were  car- 
ried on  by  Mr.  Peck,  on  the  one  hand,  or  his  father, 
Mr.  James  F.  Peck,  and  the  Shell  representatives 
on  the  other?  A.     That's  right. 

Q.  You  would  just  interpolate  and  inject  some 
words  occasionally?  A.     That's  right.  [1030] 

Q.  That  is  true,  generally,  throughout  all  of  yo\w 
negotiations   for  the  contract*? 

A.     I  would  say  so. 

Q.  Before  the  contract  was  signed  was  any  state- 
ment made  by  Mr.  McSwain  as  to  the  amount  of 
development  work  that  Shell  would  have  to  do  on 
your  Core-Min-Oil  ? 

A.  Well,  it  was  understood  at  all  times  that  there 
was  development  work  that  would  have  to  be  done. 

Q.  Did  Mr.  McSwain  make  any  representation 
to  you  as  to  the  amount  of  development  work  that 
would  have  to  be  done! 

A.  No,  I  don't  think  so;  I  don't  think  anybody 
knew. 

Q.  Did  you  make  any  representation  to  Mr.  Mc- 
Swain as  to  the  amount  of  development  work  you 
thought  was  necessary  to  perfect  your  Core-Min- 
Oil?  A.     No,  I  didn't. 

Q.  At  the  time  you  took  your  Core-Min-Oil  to 
Shell  3'ou  th<night  the  only  development  work  that 
had  to  be  done  was  to  eliminate  the  difficulty  that 
you  were  ha\dng  because  of  obtaining  the  gas? 
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A.     Yes,  that  was  the  principal  difficulty. 

Q.  All  of  the  other  difficulties,  iu  your  opinion, 
had  been  overcome  by  you  before  you  took  it  to 
Shell? 

A.  Yes,  we  thought  they  were  just  minor  and 
we  could  easil}^  overcome  them. 

Q.  Did  Shell  ever  seek  your  assistance  in  work- 
ing out  the  difficulties  that  they  subsequently  en- 
countered in  their  development  of  your  core  oil*? 

A.  Only  at  first.  I  taught  them  all  that  I  had 
learned  about  core  oil;  that  was  all  that  I  did. 

Q.  Then  they  went  ahead  in  their  development 
work  on  their  own,  so  to  speak? 

A.     That's  right. 

Q.  After  the  contract  was  signed  did  you  visit 
au}^  foundries  other  than  the  Vulcan  Foundr}^  with 
representatives  of  Shell? 

A.  I  went  up  to  the  Columbia  Steel  once  with 
them ;  I  think  Ray  Harsch  was  one,  and  Mr.  Zubliu, 
and  possibly  Mr.  Spotswood.  I  [1031]  remember 
making  the  trip;  just  who  was  there,  I  couldn't  re- 
call. 

Q.     What  was  the  purpose  of  making  that  trip? 

A.  Well,  we  thought  that  it  would  be  especially 
good  for  steel  castings,  and  we  were  interested  to 
get  it  tried  on  steel. 

Q.  Did  you  try  it  at  the  Columbia  Steel  Com- 
pany? A.     No,  not  to  my  knowledge. 

Q.     I  mean  at  the  time  you  were  there. 

A.     Oh,  no;  we  just  went  up  and  talked  that  over. 


vs.  Shell  Oil  Co.,  Inc.,  it.  al.  1493 

Defendants'  Exhibit  DDD— (Continued) 
(Deposition  of  Allan  B.  Ruddle.) 

Q.     Who  did  you  talk  to  up  there? 

A.  I  don't  know.  The  man  who  had  charge  of 
the  foundry  end  of  the  work. 

Q.     The  superintendent  of  the  foundry? 

A.     Yes. 

Q.     Or  foreman  of  the  foundry? 

A.     I  don't  know  just  what  his  capacity  was. 

Q.  Do  you  recall  the  conversation  that  was  had 
at  that  time? 

A.  Well,  no;  he  took  us  through  the  foundry 
and  we  discussed  the  cores,  and  he  was  very  much 
interested  in  trying  this,  I  know  that. 

Q.  Did  you  ever  personally  ask  him  to  try  any 
of  3^our  Core-Min-Oil  ? 

A.  No;  T  just  went  along  with  the  Shell  Com- 
pany. 

Q.  So  that  the  only  time  you  ever  visited  the 
Columbia  Steel  was  on  that  occasion? 

A.     That  is  the  only  time  I  was  ever  there. 

Mr.  Auricli:     I  think  that  is  all. 

Mr.  Hursh :     No  redirect. 

ALLAN  B.  RUDDLE  [1032] 

Mr.  Hursh  :  Nothing  more. 

Mr.  Aurich :  We  will  take  Mr.  Peck 's  deposition 

on  Wednesday  morning. 

Mr.  Hursh:  All  right. 

Mr.  Aurich :  At  9 :30.  We  will  resume  with  Mr. 
Peck's  deposition  Wednesday  morning  at  9:30. 

Mr.  Hursh:  All  right.  [1033] 
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United  States  of  America 

State  and  Northern  District  of  California 

City  and  County  of  San  Francisco — ss. 

I  certify  that  in  pursuance  of  Oral  Stipulation 
of  counsel,  on  Thursday,  May  29,  1941,  Thursday, 
November  6,  1941,  Friday,  November  7,  1941,  and 
Monday,  November  10,  1941,  before  me,  Alfred  D. 
Martin,  a  Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  California,  at 
the  offices  of  Charles  M.  Fryer,  Esq.,  in  the  Mills 
Tower,  San  Francisco,  California,  personally  ap- 
peared Allan  B.  Ruddle,  one  of  the  plaintiffs  herein, 
produced  as  a  witness  on  behalf  of  the  defendants 
in  the  cause  entitled  in  the  caption  hereof;  and  Roy 
C.  Hackley,  Esq.,  and  Jack  E.  Hursh,  Esq.,  appeared 
as  attorneys  on  behalf  of  plaintiffs;  and  Alfred  C. 
Aurich,  Esq.,  and  Harold  I.  Johnson,  Esq.,  appeared 
as  attorneys  on  behalf  of  defendants;  and  the  said 
witness  having  been  by  me  first  duW  cautioned  and 
sworn  to  testify  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth  in  said  cause,  deposed  and  said 
as  appears  by  his  deposition  hereto  annexed. 

1  further  certify  that  the  deposition  was  then  and 
there  taken  down  in  shorthand  notes  by  Kenneth 
C  Gagan,  and  thereafter  reduced  to  typewriting; 
and  I  further  certify  that  the  said  deposition  was 
road  to  or  by  the  said  witness,  corrected  by  him  in 
any  particulars  desired,  and  subscribed  by  liim  in 
my  ]  presence. 

And  T  do  further  certify  that  I  have  retained  the 
said  deposition  in  my  possession  for  the  purpose  of 
mailing  the  same  with  my  own  hands  to  the  Clerk 
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of  the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  the  Court 
for  which  the  same  was  taken. 

Introduced  in  connection  with  the  taking  of  said 
deposition,  and  referred  to  and  specified  therein, 
were  Defendants'  Exhibit  R  [1034]  and  Defendants' 
Exhibit  U,  both  in  evidence;  and  Plaintiffs'  Exhibit 
1,  Defendants'  Exhibits  A  to  Q  inclusive,  Defend- 
ants' Exhibit  S  and  Defendants'  Exhibit  T,  all 
for  identification,  which  are  returned  herewith. 

And  I  do  further  certify  that  I  am  not  of  coun- 
sel, nor  attorney  for  either  of  the  parties  in  said 
deposition  and  caption  named,  nor  in  any  way  in- 
terested in  the  event  of  the  cause  named  in  the  said 
action. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  in  my  office  aforesaid, 
this  27th  day  of  November,  1941. 

[Seal]  ALFRED  D.  MARTIN 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

My  Commission  Expires  May  16th,  1945. 

[Endorsed]:  Filed  Dec.  1,  1941.  [1035] 
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DEFENDANTS'  EXHIBIT  No.  CCC 
DEPOSITION  OF  LYDELL  PECK 

[Title  of  District  Court  and  Cause.] 

(Deposition  of  Lydell  Peck,  taken  pursuant  to 
stipulation  and  pursuant  to  Federal  Rules  of  Civil 
Procedure.) 

LYDELL  PECK, 

called  as  a  witness  on  behalf  of  Defendants,  being 
first  duly  sworn,  testified  as  follows: 

Mr.  Aurich:  Q.  Will  you  state  your  name, 
please?  A.     Lydell  Peck. 

Q.     Are  you  also  known  as  J.  Lydell  Peck? 

A.     Yes;  that  is  the  way  I  sign  my  name. 

Q.  Will  you  please  state  your  age,  your  resi- 
dence, and  your  occujoation? 

A.  Forty-two ;  residence,  652  Spruce  Street,  Oak- 
land ;  and  I  am  Chief  of  the  Division  of  Fire  Safety 
for  the  State  of  California. 

Q.     You  are  one  of  the  plaintiffs  in  this  action? 

A.     Yes. 

Q.  How  long  have  you  been  connected  with  the 
State  of  California  in  the  capacity  that  you  have 
stated,  just  apiH'oximately ? 

A.  Well,  since  Governor  Olson  has  been  in  of- 
fice— two  and  a  half  years  or  three  years. 

Q.  Prior  to  that  time  what  was  your  occupation, 
Mr.  Peck? 

A.  Well,  I  was  looking  after  some  property  here. 
Prior  to  that  I  was  a  producer  of  motion  pictures 
for  the  Paramount  Pictures  Corporation,  and  for 
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the  Fox  Fihn  Corporation.  Prior  to  that  I  was 
vice-president  of  the  Jib  Consolidated  Mining  Com- 
pany in  Basin,  Montana. 

Q.     Prior  thereto?  A.     School. 

Q.  A\^at  was  the  nature  of  your  schooling,  ]Mr. 
Peck?  [1037] 

A.     I  was  graduated  as  a  lawyer. 

Q.     What  university? 

A.     Washington  &  Lee  University,  and  Virginia. 

Q.  What  experience,  if  any,  have  you  had  in 
the  art  of  core  making,  or  familiarity  with  foundry 
practice  ? 

A.  Such  knowledge  as  I  picked  up  when  Ruddle 
was  making  his  experiments,  and  talking  to  foundry 
men  at  the  McCauley  Foundry  in  Emeryville,  and 
foundry  men  at  the  Vulcan  Foundry  in  East  Oak- 
land, I  guess  you  call  it. 

Q.  Prior  to  your  visits  to  the  McCauley  Foundry 
with  Mr.  Ruddle  had  you  ever  had  any  experience 
in  foundry  practice?  A.     No. 

Q.  Had  you  ever  been  in  a  foundry  prior  to 
your  visits  with  Mr.  Ruddle  to  the  McCauley  Foiui- 
dry? 

A.  Only  one,  and  that  was — I  don't  know  how 
many  months  before  I  went  to  the  McCauley  Fci:? - 
dry.  Ruddle  thought  that  he  could  make  core  oil, 
and  I  did  not  know  what  core  oil  meant  from  sewing- 
machine  oil.  So  he  explained  that  they  used  it  in 
factories,  or  foundries,  rather,  and  further,  how 
they  made  molds.    I  could  not  quite  get  it  through 
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my  head  they  were  made  inversely.  Anyway,  he 
contacted  some  material  that  we  took  to  a  fomidry 
in  Richmond.    I  do  not  know  the  name  of  it. 

Q.     Santa  Fe  Foundry? 

A.  Santa  Fe  Foundry.  It  is  down  in  a  clump 
of  trees. 

Q.  In  other  words,  your  visit  to  the  Santa  Fe 
Foundry  with  Mr.  Ruddle  was  the  first  occasion 

A.     The  first  time  I  had  ever  been  in  a  foundry. 

Q.  Did  you  have  anything  to  do  with  the  de- 
velopment of  Mr.  Ruddle's  Cor-Min-Oil?  I  mean 
by  that,  in  the  actual  development  of  the  Cor-Min- 
Oil  itself. 

A.     As  a  liquid — as  a  formula? 

Q.     That  is  right.  A.     No,  I  did  not. 

Q.  I  do  not  mean  in  connection  with  any  busi- 
ness dealings  you  may  have  had  with  it;  I  meant 
in  inventing  the  formula,  for  example.   [1038] 

A.     No,  I  did  not. 

Q.  You  recall,  of  course,  that  sometime  in  the 
latter  part  of  1937  or  the  fore  part  of  1938  Mr. 
Ruddle  had  a  conversation  with  Mr.  McSwain  of 
the  Shell  Oil  Company  concerning  his  Cor-Min-Oil  ? 
You  recall  you  heard  about  it,  generally? 

A.  Yes,  I  did,  because  I  was  very  much  inter- 
ested at  the  time.  I  have  a  very  dear  friend  who 
is  the  president  of  the  Standard  Oil  Company  of 
California,  and  quite  naturally  I  took  this  product 
to  him.  He  made  an  association  with  us  with  the 
American  Bitumuls  Company,  which  is  the  subsidi- 
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ary  company  of  theirs  that  manufactures  asphalt 
emulsions. 

Q.  I  refer  particularly  to  the  time  that  Mr.  Rud- 
dle had  conversations  with  the  Shell  Oil  Company 
concerning  his  Cor-Min-Oil.  You  recall  that  gen- 
erally, that  incident"^ 

A.  I  knew  he  had  seen  Floyd  McSwain.  He  had 
been  a  lifelong  friend  of  McSwain 's.  He  knew  he 
was  over  there  and  knew  he  was  in  charge  of  the 
asphalt  department  of  the  Shell  Oil  Company. 

Q.  That  is  the  occasion  I  am  referring  to.  Fol- 
lowing that  occasion,  and  for  some  time  thereafter, 
vou  and  Mr.  Ruddle  had  numerous  conversations 
and  visits,  and  talks,  with  Mr.  McSwain  and  other 
representatives  of  the  Shell  Company? 

A.     Many,  many  times. 

Q.  And  when  I  use  the  word  "Shell  Company," 
Mr.  Peck,  may  we  understand  that  I  refer  to  both 
of  the  defendants  in  this  cause,  rather  than  giving 
them  their  full  corporate  names? 

A.  Yes.  Well,  you  will  have  to  limit  mine  to 
the  so-called  Shell  Oil  Company,  because  I  never 
went  to  the  Shell  Development  Company  at  all. 

Q.  You  did  not  talk  to  anyone  connected  with 
the  Shell  Development  Company? 

A.     No,  I  do  not  know  them. 

Q.  You  did  have  some  conversation  with  a  Mr. 
Gratama?  [1039]  A.     Oh,  yes. 

Q.  Mr.  Gratama  is  a  Shell  Development  Com- 
pany employee.  A.     And  Mr.  Zublin. 
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Q.  Mr.  Zublin  is  also  a  Shell  Development  Corn- 
pan}^  employee.  A.     I  did  not  know  that. 

Q.  Well,  we  will  include  them  both,  and  if  you 
care  to  make  any  distinction  in  your  testimony,  it 
is  perfectly  all  right.  My  only  anxiety  is  to  save 
a  few  words,  rather  than  giving  them  their  full 
corporate  names.  A.     Sure. 

Q.  Did  you  keep  any  record  in  the  way  of  notes, 
books,  memoranda,  or  other  documents,  regarding 
your  conversations  with  any  of  these  men  from 
either  of  the  defendants  with  whom  you  had  con- 
versations ? 

A,  No,  I  did  not,  only  this:  I  knew  Ruddle  kept 
accurate  notes,  and  then  when  the  trouble  came 
up  with  the  so-called  Spotswood  patent,  it  put  us 
on  ou-r  guard,  that  we  may  not  be  getting  a  square 
deal  with  the  Shell  Company,  and  from  there  on 
I  would  sometimes  note  just  what  the  conversations 
were  and  what  dates  they  were,  where  I  would  listen 
in  on  their  i^hone.  When  Ruddle  would  be  talking 
to  Mc Swain  or  some  other  person,  I  would  perhaps 
get  on  the  other  end  of  the  phone.  But  Ruddle  did 
v/rite  up  his  conversations  with  various  people  that 
he  had  dealings  with,  and  he  tried  to  write  them 
up  almost — well,  as  soon  as  he  could  after  the  con- 
versation, and  I  would  read  them  over. 

Q.     Sometimes  you  signed  some  of  them? 

A.  I  signed  them,  because  I  wanted  it  to  be 
signed  as  of  that  day.  I  didn't  want  to  saj^,  ''Well, 
it  is  1941,  now  I  have  signed  them." 
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Q.  The  point  is,  you  have  no  notes  of  your  own 
of  any  conversation?  A.     No. 

Q.  Can  you  give  me  the  names  of  all  the  foundries 
you  have  visited  since  your  association  with  the  Shell 
Company  ? 

A.  I  guess  that  [1040]  would  be  about  all.  Oh, 
there  was  one  little  brass  foundry. 

Q.     The  Enterprise? 

A.     Where  is  the  Enterprise? 

Q.     Out  here. 

A.     No;  it  is  the  Kingwell. 

Q.     Kingwell  ? 

A.  The  Kingwell  Foundry.  I  went  there  after 
Allan  Ruddle  had  poured  a  bronze  bearing  casting, 
to  see  the  casting,  and  ultimately  we  brought  it  back 
to  the  office. 

Q.  Do  3^ou  know  anything,  of  your  own  knowl- 
edge, about  the  composition  of  Mr.  Ruddle's  Cor- 
Min-Oil,  the  formula?  A.     No. 

Q.  Do  you  know  a  man  by  the  name  of  Harry 
Martin?  A.     It  isn't  Harry  Martin. 

0.     Who?  Oh!  A.  •  It  is  Harold  Martin. 

Q.     Harold  Martin? 

A.     Yes.    I  have  known  him  all  my  life. 

Q.     Who  is  Mr.  Harold  Martin? 

A.  Harold  Martin,  I  think,  is  the  president,  or 
manager,  of  the  Vulcan  Foundry. 

Q.  Can  you  recall  at  this  time  your  first  meet- 
ing with  any  representative  of  the  Shell  Company? 
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A.  Well,  the  meeting  with  McSwain  would  cer- 
tainly be  the  first  one. 

Q.  Do  you  recall  specifically  your  first  meeting 
with  him?  A.     Wliere  it  was? 

Q.     That  is  right.  A.     No. 

Q.     Do  you  recall  when  it  was? 

A.  No.  I  can  fix  the  dates,  if  that  is  what  j^ou 
want. 

Q.     I  would  like  to  have  you,  if  you  will,  please. 

A.  We  had,  as  I  said,  been  entering  into  some 
negotiations  with  the  Standard  Oil  Company — well, 
when  I  say  ' '  Standard, ' '  I  mean  the  American  Bitu- 
muls  Company — and  they  wanted  to  take  this  prod- 
uct on.  They  had  examined  it  over  a  period  of 
several  months,  I  think  it  was,  at  the  McCauley 
Foundiy.  They  had  several  of  their  technical  people 
over  there,  and  they  submitted  us  a  contract,  and 
the  contract  was  not  acceptable  to  us.  I  so  told 
Mr.  Collier,  [1041]  and  perhaps  I  told  him  in  a 
way  that  I  rather  lost  my  temper.  But  after  that 
it  was  cold  enough,  in  our  opinion,  that  Collier  sug- 
gested that  he  had  a  very  dear  friend,  and  I  imagine 
it  is  either — oh,  I  know  who  it  was,  now;  it  was 
the  head  of  the  American  Brake  Shoe  and  Foundry 
Company,  I  think  it  is,  here  in  town,  and  he  wanted 
me  to  go  see  them.  And  right  after  that  a  man 
named  Olson,  representing  the  General  Petroleum 
Company,  came  up — flew  up  here  from  Los  Angeles 
to  examine  the  product.  And  both  of  those  people 
were  very  interested.    As  a  matter  of  fact,  the  Amer- 
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ican  Brake  Shoe  people  are  still  interested  in  the 
product.  And  it  was  during  this  time  when  these 
other  two  people  were  interested  that  I  imagine  Allan 
Ruddle  told  McSwain,  or  maybe  had  told  him  long 
before,  but  told  them  that  negotiations  with  the 
Standard  were  cold,  and  if  he  wanted  to  interest 
the  Shell,  they  had  better  get  going  on  that.  The 
reason  I  know  that  is  the  time  is  because  one  time 
during  the  negotiations  of  the  contract  the  General 
Petroleum  people  had  flown  up  here  and  were  out- 
side, in  the  outer  office,  when  McSwain  was  in  my 
office. 

Q.  Do  you  recall  anything  that  was  said  by  you 
or  by  Mr.  McSwain  or  by  Mr.  Ruddle  at  the  occa- 
sion of  your  first  visit  to  Mr.  McSwain? 

A.  Well,  no,  I  do  not.  The  whole  thing  is  cumu- 
lative. The  first  one — m}^  Lord,  I  do  not  know 
how  many  hundreds  of  conversations  there  were 
with  Mr.  McSwain.  To  place  the  first  one,  or  the 
twentieth  one,  I  could  not  do  it,  no. 

Q.  In  other  words,  you  cannot  now  recall  spe- 
cifically anything  that  was  said  by  you  or  by  Mr. 
Ruddle,  or  by  any  representative  of  the  Shell  Com- 
pany at  any  one  particular  conversation? 

A.  Well,  I  may  be  able  to  fix  one,  maybe;  not 
twenty.  I  do  not  know  just  where  it  is.  I  know 
certain  conversations  that  took  place  in  my  office, 
and  I  knew  certain  conversations  that  took  [1042] 
I)lacc  in  the  Shell,  in  Gratama's  office  in  the  Shell, 
in  McSwain 's  office,  but  there  were  many  times  we 
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would  go  down  there  and  come  back,  or  he  would 
come  back. 

Q.  Do  you  recall  approximately  when  it  was  that 
active  negotiations  looking  toward  a  contract  between 
you  and  Mr.  Ruddle  and  the  Shell  Company  com- 
menced? I  do  not  mean  the  date,  but  I  mean  can 
you  recall   approximately  the  time? 

A.  They  were  from  the  very  first  day,  from  the 
time  that  the  Shell  Company  displayed  any  interest 
in  the  material  at  all.  They  sent  some  people  over — 
whether  McSwain  was  there  I  don't  know — over  to 
the  McCauley  Foundry. 

Q.  I  am  trying  to  fix  a  period  of  time.  Let  us 
put  it  this  way:  A  contract  was  subsequently  en- 
tered into  between  you  and  Ruddle  and  Shell? 

A.     Oh,  yes. 

Q.  There  were  active  negotiations  and  many  con- 
ferences concerning  the  form  of  that  contract? 

A.     Oh,  yes;  yes. 

Q.  In  my  questions  for  the  present  I  am  ex- 
cluding anything  that  was  said  by  anybody  during 
that  period  of  time.  In  other  words,  I  am  not  at 
all  interested  right  now  in  discussions  that  you 
had  concerning  the  framing  of  the  actual  contract. 
But  excluding  that,  can  you  tell  me  what  was  said 
at  any  time  by  you,  or  by  ALr.  Ruddle,  or  by  any 
representative  of  the  Shell  Company,  at  any  con- 
ference, without  fixing  the  specific  one? 

A.  I  think  so.  I  used  to  meet  with — well,  I 
think  McSwain  and  Waller  and  Ray  Harsch.     I 
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think  his  name  is,  over  at  the  McCauley  Foundry. 
That  is  where  the  first  conferences  were  held,  if 
you  are  going  to  cal]  them  conferences,  when  we 
went  over  there  to  watch  these  castings  being  made. 
And  I  am  sure  that  Waller — I  know  Waller  did — 
and  I  think  even  Ray  Harsch  took  very  careful  notes, 
right  from  the  first  day.  Is  that  what  you  mean? 

[1043] 

Q.  Yes.  In  other  words,  I  appreciate  the  fact 
that  in  a  series  of  conversations  and  meetings  pucli 
as  apparently  took  place  between  you  and  repre- 
sentatives of  the  Shell,  it  is  extremely  difficult,  if 
not  impossible,  to  pick  out  an  isolated  conference 
and  say  such-and-such  was  said  at  that  conference, 
and  another  one;  but  taking  all  the  conferences 
you  had  together,  and  all  the  conversations,  just 
what  was  said  by  you  and  what  was  said  by  Mr. 
Ruddle,  and  what  was  said  by  representatives  of  the 
Shell,  without  trying  to  isolate  a  conference? 

A.  Ruddle  was  working  with  the  chief  core  man 
at  the  McCaule}^  Foundry,  Otto  someone — I  don't 
know — a  great  big  fellow.  Otto  has  been  at  the 
McCauley  Foundry  for  a  great  many  years,  and  was 
teaching  Allan  the  so-called  art  of  core-making, 
I  guess.  The}^  would  make  up  these  various  cores. 
It  was  Otto's  chief  function  in  that  foundry  to 
make  the  Hall-Scott  Diesel  engines,  and  in  his 
spare  time  he  would  assist  Allan  and  show  him  how 
to  pat  the  things.  I  don't  know,  you  have  to  make 
them  with  a  certain  amount  of  hitting  them,  put- 
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ting  wires  in  the  things,  and  all  that  kind  of  junk. 
So  that  is  what  he  would  do  with  Ruddle.  Then 
MeSwain,  Waller  and  Harsch,  would  go  over  there. 
1l\\qy  would  look  at  these 

Q.  May  I  interrupt  you,  Mr.  Peek?  I  am  only 
asking  now  for  instances  at  which  you  were  present. 

A.  Well,  I  was  present  some  of  these  times,  and 
I  was  not — I  mean,  sometimes  I  would  even  take 
thom  over  in  my  car,  because  Ruddle  would  be  over 
there. 

Q.  I  merely  wanted  to  have  the  record  clear  that 
you  were  relating  things  that  happened  while  you 
were  there;  that  is  all.  A.     Yes. 

Q.     Perfectly  all  right.   Go  right  ahead,  please. 

A.  At  other  times  I  would  go  over  wdth,  or 
meet  Waller  or  McSwain  at  that  foundry,  and  we 
would  see  the  results  of  castings  that  had  [1044] 
been  poured. 

Q.  How  many  times  did  you  meet  Mr.  McSwain 
at  McCauley  Foundry? 

A.  Well,  I  don't  know,  but  I  do  know  that  I 
went  over  there  with  him  once  to  see  the  results 
of  a  casting  on  what  they  call  a  deep  well  pump 
that  had  been  poured. 

Q.  Do  you  know  whether  or  not  that  was  the 
first  occasion  that  Mr.  McSwain  and  Mr.  Ruddle 
went  to  McCauley  Foundry? 

A.     No,  I  do  not. 

Q.     Do  you  recall  the  occasion  when  Mr.  Riiddle 
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first  took  Mr.  McSwain  and  other  representatives 
of  Shell  to  McCauley  Foundry? 

A.  I  couldn't  be  positive  about  that,  but  I  was 
present,  certainly,  at  an  early  date,  if  not  the  first 
one  1  was  present. 

Q.  That  is  the  point  I  was  driving  at.  You 
might  have  been  present  on  the  first  occasion? 

A.  I  doubt  it,  but  I  might  have.  I  doubt  it. 
I  would  not  say. 

Q.  Do  you  recall  what  representations  were  made 
by  Mr,  Ruddle  to  Mr.  McSwain  or  anyone  else  con- 
nected with  the  defendants,  either  of  them,  con- 
cerning his  Cor-Min-Oil  at  any  time  while  you  were 
present  ? 

A.  Of  course,  this  was  done  long  before  they 
went  to  McCauley 's. 

Q.     What  had  been  done  long  before,  Mr.  Peck? 

A.  Well,  Euddle  and  McSwain  had  had  many 
conferences  before  they  went  over  to  the  McCau- 
ley Foundry  as  to  what  the  possibilities  were  in 
marketing  such  a  core  oil. 

Q.  At  any  time  while  you  were  present  did  Mr. 
Ruddle  make  any  representations  to  Mr.  McSv/ain 
concerning  his  Cor-Min-Oil? 

A.  Oh,  I  think  so ;  surel^^  While  they  were  there 
this  expert  core-maker,  as  I  told  you,  was  pointing 
out — he  had  worked  with  this  material — ^he  pointed 
on.t  to  the  representatives  of  the  Shell  the  advan- 
tages of  this  material,  because  he  had  made  sev- 
eral castings  [1045]  himself. 
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Q.  Do  you  recall  any  specific  statement  that  Mr. 
Ruddle  made  to  the  representatives  of  Shell  concern- 
ing, let  us  say,  the  so-called  advantages  of  this 
Coi-Min-Oil? 

A.  Yes;  he  would  explain  to  them  the  benefit  of 
having  a  core  oil  that  would  dry  as  quickly  as 
this  material  and  still  give  out  a  perfect  casting. 
Furthermore,  that  it  did  not  use  the  various  am- 
plifying features  that  the  ordinary  sand  binder — 
that  it  is  necessary  to  put  in  the  sand  binder  to 
make  the  core  strong;  that  it  was  x3orous.  Those 
things,  of  course,  have  to  exist  in  a  core;  otherwise 
the  core  is  no  good. 

Mr.  Hursh:  Q.  Mr.  Peck,  when  you  say ''dry," 
you  refer  to  baking  the  core,  quick  baking? 

A.     Yes. 

Mr.  Aurich:  Q.  Do  you  recall  any  statement 
that  Mr.  Ruddle  made  to  any  representatives  of 
Shell  in  your  presence  concerning  any  difficulties 
that  he  had  been  encountering  with  his  Cor-Min-Oil9 

A.     That  who  had*? 

Q.  Mr.  Ruddle  had  been  encountering.  In  other 
words,  did  Mr.  Ruddle  at  any  time,  in  your  pres- 
ence, tell  Mr.  McSwain  of  any  of  the  difficulties, 
if  any,  that  he,  Ruddle,  had  encountered  with  his 
Cor-Min-Oil  ? 

A.  Well,  yes,  I  do  remember  something  about 
that,  because  there  were  a  whole  series  of  cores  over 
there  at  the  McCauley  Foundry.  It  was  a  table 
about  the  size  of  this  table  here.    Some  of  the  cores 
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were  perfect  and  others  had  soft  spots  in  them. 
Not  alone  did  Otto — this  man  I  am  telling  you 
about — point  this  out,  but  it  had  been  pointed  out 
to  us  by  the  manager  of  the  McCauley  Foundry. 
It  wasn't  the  manager;  he  is  in  charge — the  fore- 
man, I  suppose  you  would  call  him.  He  isn't  there 
any  longer.  He  has  his  own  foundry  now.  It  is 
down  by  the  16th  Street  Depot. 

Q.  And  Mr.  Ruddle  would  point  out  these  soft 
cores  to  Mr.  McSwain  [1046]  or  other  representa- 
tives of  Shell,  and  tell  them  that  was  one  of  the 
difficulties  he  was  encountering? 

A.  I  am  not  certain  that  Ruddle  pointed  those 
out  himself  or  whether  Otto  pointed  them  out,  or 
whether  this  foreman  pointed  them  out.  We  did 
know  that  certain  cores  would  show  up  with  this 
soft  spot  on  them.  And  the  onh?^  thing  we  knew 
about  it,  of  course,  not  being  people  possessed  of 
a  library  or  anything — it  was  all  practical  work 
done — we  would  know  at  noon  time  when  tliey 
would  turn  off  the  ovens,  or  at  least  the  ovens — 
Otto  had  his  own  oven — turned  that  off,  and  we 
put  those  cores  in,  that  they  would  come  out  per- 
fectly. Sometimes  that  was  even  done  at  night 
when  they  closed  the  foundry  up.  There  would  be  a 
lot  of  heat  in  the  oven  and  they  would  put  in  core?, 
and  in  the  morning  take  them  out. 

Q.  Do  you  recall  any  other  difficulties  that  Mr. 
Ruddle  told  any  representative  of  the  Shell  that 
he.  Ruddle,  had  experienced  with  his  cores? 
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A.     Yes. 

Q.     Can  you  name  them? 

A.  He  had  found — all  this  stuff,  mind  you,  was 
told  to  Ruddle  by  this  expert,  as  to  what  he  had  to 
overcome  in  order  to  present  what  you  would  call 
a  perfect  core.  Yes,  there  was.  After  the  casting 
would  be  made,  it  would  be  necessary  many  times 
to  dig  in  to  get  the  sand  binder  out.  The  sand  did 
not  readily  disintegrate. 

Q.  Did  Mr.  Ruddle  tell  Mr.  McSwain  or  other 
representatives  of  the  Shell  of  that  difficulty  ? 

A.     Yes. 

Q.  Was  there  any  other  difficulty  that  you  recall 
Mr.  Ruddle  told  any  representative  of  Shell  that 
he,  Ruddle,  had  experienced  with  respect  to  mak- 
ing cores  with  his  core  oil? 

A.     No,  not  that 

Q.     Not  that  you  recall? 

A.     No,  not  that  I  recall. 

Q,  Have  you  ever  made  a  survey  of  the  number 
of  foundries  in  the  United  States? 

A.  A  survey?  No.  The  Shell  Oil  Company  was 
[1047]  supposed  to  do  that,  according  to  McSwain. 
That  was  one  of  the  first  things  they  would  do  be- 
fore they  attempted  to  market  or  attempted  to  take 
on  a  product;  they  would  attempt  to  find  the  poten- 
tial market  for  that  product. 

Q.  You  never  made  an}'  survey  yourself,  out- 
side of  any  Shell  had  made  for  you? 

A.     They  promised — not  alone  promised,  but  that 
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was  one  of  the  functions  of  the  company — to  mar- 
ket a  product  they  would  certainly  have  to  find 
out  their  market. 

Q.  I  am  excluding  Shell  from  my  question;  spe- 
cifically outside  of  what  Shell  said  they  would 
do 

A.  All  right.  I  wrote  to  the  Foundry  Magazine, 
and  they  wrote  to  me  the  letter  that  you  have 
here  in  evidence. 

Q.     That  was  a  letter  concerning ? 

A.  Linseed  oil,  I  think,  as  to  the  amount  of  oil 
sold. 

Q.  That  was  not  a  letter  concerning  the  number 
of  foundries  in  the  United  States,  was  it  ? 

A.  No.  But  I  will  tell  you  what — I  do  not  know 
that  there  is  any  way  of  getting  that,  as  to  the  ex- 
act number  of  foundries,  but  I  did  write  to  the 
Foundry  Magazine  asking  that  information  at  one 
time,  and  the  next  thing  I  got  was  a  phone  call  from 
the  representative  of  the  Young  Oven  manufac- 
turers from  Detroit,  Michigan,  I  think.  Now,  I 
looked  for  that  letter  and  I  can't  find  it,  but  I  did 
have  m}'-  secretary  write  down,  or  type  down  the 
names  of  some  of  these  foundries.  These  people 
are  just  manufacturing — many,  I  suppose,  manu- 
facture ovens.  And  the}^  did  name  off  foundries 
such  as  Canadian  Pacific  Railroad,  the  Norfolk  & 
Western,  Westinghouse  Electric  Company,  the 
Crane — what  do  you  call  the  Crane?  Is  it  tlie 
Crane  Company,  Crane  Fixture  Company? 
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Mr.  Hursh:  Crane  Plumbing  &  Fixture  Com- 
pany. 

A.  (Continuing) :  I  think  they  sold  one  to 
Stanford  University.  [1048]  There  is  one  up  in 
Vancouver.  There  is  one  at  Keokuk,  Iowa.  And 
I  think  there  is  the  General  Electric.  And  there 
is  some  other  big  railroad  in  there,  too.  Is  that 
what  you  want? 

Mr.  Aurich:  Q.  Yes,  that  is  the  answer  to  my 
question.  In  other  words,  if  I  understand  you  cor- 
rectly, the  Young  Oven  Manufacturing  Com- 
pany  

A.     Oven  Manufacturing  Company. 

Q.     apparently  in  response  to  your  letter  to 

the  Foundry,  wrote  you  and  gave  you  this  list  of 
foundries  % 

A.     They  have   a   representative  out  here. 

Q.     I  see.   And  he  called  you  up?  A.    Yes. 

Q.  Do  you  know  the  number  of  foundries  that 
are  located  on  the  west  coast? 

A.  Well,  no,  but — you  ask  me  if  I  know;  I  do 
not  know  any  of  these  things  as  a  positive  fact, 
but  I  do  know^  from  the  foundry  men  that  there  is 
a  very,  very  small  percentage — maybe  only  eiglit 
or  ten  i3ercent  of  the  foundries  of  the  United  States 
that  are  on  the  west  coast. 

Q.     The  rest  are  located  where? 

A.  I  think  in  the  Middle  West  and  down  around 
Pittsburgh  and  in  the  South. 

Q.     And  I  suppose  that  that  being  true,  that  j^ou 
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and  Mr.  Ruddle  contemplated  that  the  greater 
amount  of  your  Cor-Min-Oil  would  have  to  be  sold 
in  parts  of  the  country  other  than  the  west  coast, 
to  produce  a  profitable  market? 

A.  Oh,  surely.  The  Shell  knew  that.  We  ex- 
plained that  to  them.  They  explained  it  to  us.  Tbey 
were  going  to  set  up  different  manufacturing  plants. 
They  even  had  guessed  as  to  where  they  w<ni]d 
establish  them. 

Q.  Who,  from  the  Shell  Com]3any,  gave  you  this 
information  as  to  their  making  a  survey  or  tlie 
number  of  foundries  in  the  United  States  and  set- 
ting up  of  various  offices  throughout  the  country? 

A.  Floyd  McSwain  and,  I  think — let's  see — 
somebody  else — he  [1049]  wanted  to  take  charge  of 
it.  He  told  us  once  that  they — I  think  Mr.  Berlirha 
at  that  time  was  the  president  of  the  Shell  Com- 
pany, and  he  had  moved  to  the  Middle  West— l^ut 
anyway,  there  was  going  to  be  set  up  a  sub-c<^m- 
pany  to  handle  this  particular  tiling.  McSwnin  v.j>:: 
very  anxious  that  he  be  assigned  to  this  particular 
work,  wherever  this  was  to  be  set  up  in  the  Midi'Ic 
West. 

Q.  Do  you  recall  where  it  was  going  to  be  set 
up  in  the  Middle  West?  A.     No,  I  do  not. 

Q.  Did  you  ever  make  a  survey  of  the  foundries 
in  the  parts  of  the  country  other  than  the  west  coast 
to  determine  the  amount  of  Cor-Min-Oil  that  could 
be  sold  in  those  foundries? 

A.     No,  I  did  not,  because  that  was  a  problem. 
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tliat  was  one  of  the  reasons  we  entered  into  a  con- 
tract with  the  Shell  Company.  It  was  to  get  a  sales 
outlet.  We  did  not  have  any  money  to  have  a  sales 
organization. 

Q.  Do  you  know  whether  or  not  Shell  ever 
made  such  a  survey? 

A.  Well,  they  told  us  they  certainly  would  do 
so.  I  mean,  as  a  matter  of  fact  that  was  one  of  the 
things  that  the  contract  was  predicated  on — their 
survey  as  to  the  market  for  a  core  oil. 

Q.     Did  Shell  ever 

A.  I  know  one  day  down  in  the  claims  office  that 
he  had — I  do  not  know  whether  it  was  a  Foundry 
Magazine,  or  something — ^but  in  it — they  had  sent 
it  down — it  was  a  huge  oven,  indirect  heated  oven. 
I  am  quite  sure  it  was  the  General  Motors  Foundry 
that  had  put  this — it  is  on  a  conveyor  belt  system, 
that  would  make  up  these  cores,  time  them,  and 
when  the  belt  reached  the  other  end  of  this  oven, 
why,  the  cores  would  be  completed.  And  they  also 
had  made  sketches,  even  over  at  the  Yulcan  Foun- 
dry, as  to  what  it  would  cost  and  what  could  be 
done  over  there  to  make  their  ovens  indirect  heated 
ovens.  [1050] 

Q.  That  was  one  of  the  big  obstacles  that  had 
to  l)e  overcome,  was  it?  That  is,  you  had  to  sell 
Mr.  Ruddle's  Cor-Min-Oil  in  foundries  that  had 
indirect  heated  ovens'?  A.     That  is  right. 

Q.  And  it  could  not  be  sold  or  used  in  foimdries 
that  had  direct  heated  ovens? 
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A.  That  is  right;  and  the  answer  to  that  wilii 
the  Shell  Company  was — well,  as  Mr.  Waller  put 
it,  that  the  innovation  of  this  core  oil  was  the  dif- 
ference between  a  candle  and  an  incandescent  light, 
and  the  foundries  would  be  only  too  willing  to 
change  over  their  ovens,  because  they  would  have 
to  meet  the  savings  that  were  in  the  Ruddle  core 
oil. 

Q.  You,  of  course,  had  no  knowledge  of  this,  a^" 
to  the  amount  of  money  that  would  be  involved 
in  the  changing  over  of  a  foundry  from  a  direct 
fired  oven  to  indirect  fired  ovens'? 

A.  Well,  only  this,  Mr.  Aurich:  I  do  know  the 
foundry  business  is  highly  competitive,  and  if  a 
man  can  make  a  saving  of  15,  20,  or  30  percent, 
in  the  ordinary  business  practice,  he  would  cei- 
tainly  change  his  ovens  to  get  the  business. 

Q.  My  point  was,  did  you  have  any  knowledge  of 
your  own  as  to  the  cost  of  making  a  change  such  as 
from  direct  to  indirect  fired  ovens? 

A.     None  whatsoever,  no,  I  did  not. 

Q.  Did  you  know  at  the  time  that  you  entered 
into  this  contract  with  the  Shell  Company  how 
core  oils  were  sold  in  foundries,  let  us  say,  other 
than  on  the  west  coast? 

A.  Well,  this  O'Neil,  if  that  is  his  name — I  am 
quite  sure  it  is  O'Neil,  although  I  am  not  going  to 
swear  to  that — this  fellow  who  was  in  charge  of 
the  McCauley  Foundry  had  been  East  m.any  times. 
I  think  the   McCauley  people  had  sent  h.iiii   East 
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many  times.    But  the  big  foundries,  they  buy — he 
told  us  they  bought  their  core  oils  in  tank  cars. 

Q.  By  the  way,  do  you  know  whether  there  are 
any  large  foundries  [1051]  on  the  west  coast  at  all  ? 

A.     Yes; 

Q.  By  "large,"  I  mean  as  compared  to  the  foun- 
dries in  the  Middle  West. 

A.  I  think  now  there  is,  because  the  Big  Six 
Companies  recently  have  taken  over  the  Joshua 
Hendy  Foundry  down  here,  and  I  think  that  is  sup- 
posed to  be  a  very  large  one. 

Q.  Outside  of  that  foundry,  are  there  any,  what 
you  might  term,  large  foundries'? 

A.  I  think  there  is  a  very  large  brass  foundry 
in  Seattle. 

Q.     Any  others'? 
A.     That  is  all  I  know. 

Q.  Did  either  you  or  Mr.  Ruddle  ha^e  any  part 
in  fixing  the  market  price  at  which  your  Cor-Min- 
Oil  was  to  be  sold  by  the  Shell  Company,  or  was 
that  a  matter  left  to  Shell's  discretion? 

A.  It  was  not  left  to  their  discretion,  by  a  long 
ways;  but  it  ultimately  resolved  itself  into  some- 
what that.  We  wanted  in  the  contract — as  a  matter 
of  fact,  insisted  that  we  have  a  minimum  royalty. 
I  am  quite  sure  it  was  $100,000.  And  McSwain  and 
Gratama  damned  near  went  out  of  the  Shell  Oil 
Company  Building  roof.  They  said  the  Shell  Oil 
Company  did  not  enter  into  any  contracts  that  gave 
a  monetary  royalty  of  that  kind.   So  we  said,  "That 
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is  the  impasse  of  this."  So  McSwain  then  pro- 
ceeded to  draw  up  a  schedule  of  what  he  consid- 
ered would  be  a  fair  marketing  schedule,  which 
would  result  in  practically  the  same  thing,  because 
of  the  establishment  of  a  minimum  gallonage  that 
is  now  in  the  contract. 

Q.  Do  you  recall  now,  offhand,  the  price  at  which 
Mr.  McSwain  estimated  the  Cor-Min-Oil  would  be 
sold  to  the  various  foundries'? 

A.  Well,  I  know  this:  that  he  said,  "You  can 
certainly  rely  on  the  Shell's  getting  every  dime 
that  they  could  get  out  of  it,"  and  the  more  they 
got,  of  course,  the  more  we  got.  But  at  one  stage 
of  this  proceeding — this  was  long  after  the  contract 
had  been  negotiated — they  thought  they  had — they 
tried  to  emulsify  the  [1052]  two  products,  or  bring 
them  together  in  one  package,  and  thinking  the}' 
had  the  thing  perfected,  they  took  it  to  some  foun- 
dry in  Los  Anglees.  I  do  not  know  what  the  re- 
sults of  their  work  down  there  were,  but  I  undei- 
stand  from  McSwain  that  the  emulsion  broke  and, 
of  course,  was  not  much  good.  But  he  said  he  was 
very  pleased  with  his  trip  to  Los  Angeles  for  one 
reason,  if  no  other,  and  that  was  the  head  of  this 
foundry  had  asked  him  how  much  this  material 
would  cost,  and  he  said  it  would  cost  approxi- 
mately 50  cents  a  gallon.  So  McSwain  said,  "He 
didn't  buck  at  all,  so  that  is  at  least  something  to 
start  on  in  price." 

Q.     The    contract    which    you    have    with    Shell, 
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which  is  here  in  controversy,  if  I  remember  cor- 
rectly^— and  I  want  you  to  feel  free  to  look  at  it, 
Mr.  Peck — provides  that  the  royalty  that  you  and 
Mr.  Ruddle  were  to  receive  was  based  upon  the 
gallonage  of  the  Cor-Min-Oil  that  Shell  would  sell  ? 

A.     Yes. 

Mr.  Hursh:  Just  a  second.  I  object  to  the  ques- 
tion. The  contract  speaks  for  itself,  and  any  tes- 
timony endeavoring  to  interpret  the  contract  at 
this  time  is  improper  and  objectionable.  And  I 
want  my  objection  to  go  the  whole  line  of  question- 
ing regarding  the  written  contract  that  is  in  ex- 
istence  between  the  parties. 

Mr.  Aurich:     I  will  be  glad  to  have  that  under 
standing. 

Q.  That  is,  if  Shell  sold  a  million  gallons  of 
Cor-Min-Oil  the  first  year,  you  and  Mr.  Ruddle 
were  to  receive  15  percent 

A.     E^'erything  that  went  in. 

Q.    of  everything  that  went  in? 

A.     That  is  right. 

Q.  And  the  market  price  of  the  Cor-Min-Oil 
was  a  matter  that  Shell  was  going  to  have  to  de- 
termine from  a  manufacturing  standpoint,  selling 
costs,  et  cetera?  A.     That  is  right. 

Q.     Did  either  you  or  Mr.  Ruddle [1053] 

A.  You  must  remember,  too,  at  this  time,  Mr. 
Aurich,  the  Shell  was  having  a  price  war  on  as- 
phalt emulsions.  It  seems — I  do  not  know — they 
were  having  trouble  with  the  American  Bitumul? 
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Company  on  some  patent  case,  and  every  little  op- 
erator was  then  starting  in  to  make  asphalt  emul- 
sions. 

Q.  Did  either  you  or  Mr.  Ruddle  ha^e  any  part 
in  determining:  to  whom  Shell  should  sell  Mr.  Eud- 
die's  Cor-Min-Oil?  A.     To  whom? 

Q.     Yes. 

A.  They  could  sell  it  all  over  the  United  State? 
and  in  Europe,  if  they  saw  fit. 

Q.  Let  us  take  a  foundry,  for  illustration,  by 
the  name  of  Jones  Foundry.  If  Shell  had  decided, 
for  reasons  best  known  to  itself,  that  it  would  not 
sell  any  of  Mr.  Ruddle's  Cor-Min-Oil  to  the  Jones 
Foundry,  that  would  have  been  no  concern  of  yours  ? 

A.  Well,  they  were  very  anxious,  they  told  us, 
to  get  this  oil  in  such  a  shape  that  they  would  have 
a  monopoly  as  against  every  other  company. 

Q.  But  if  they,  for  some  reason,  decided  to 
sell 

A.  They  said  they  had  salesmen  all  over  tlic 
United  States  who  would  contact  every  single  foun- 
dry within  the  United  States. 

Q.  But  if  they,  for  some  reason  or  otlier,  de- 
cided to  sell  a  million  gallons  to  Foundry  A,  and 
only  a  hundred  thousand  gallons,  we  will  say,  to 
Foundry  B,  that  was  the  Shell's  prerogative,  was 
it? 

A.  Well,  I  don't  know  exactly  about  that.  This 
thing  came  up — this  is  going  to  be  a  story,  now,  if 
vou  want  that 
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Q.     Yes. 

A.  It  may  be  a  fairy  tale  and  it  may  not,  but 
we  had  heard  at  one  time  the  American  Tobacco 
Company  had  bought  a  patent  on  a  little  tip  that 
went  into  the  top  of  the  sack  of  Bull  Durham.  Bull 
Durham  being  a  cloth  sack,  they  would  insert  this 
tip  and  tie  the  string  [1054]  around  this  tip,  so 
that  when  you  squeezed  it  in  making  the  cigarette 
you  would  get  so  much  tobacco  and  no  more.  Well, 
that  was  a  great  saving  in  tobacco,  so  the  Ameri- 
can Tobacco,  we  had  heard,  bought  this  patent  up 
and  then  put  it  on  the  shelf.  And  we  said  that  we 
would  get  away  from  any  such  condition  as  that, 
that  the  Shell  might  possibly  entertain  by  devel oil- 
ing something  of  their  own  and  putting  our  stuff 
away,  and  then  going  ahead  and  selling  their  prod- 
uct. 

Mr.  Aurich:  Q.  I  call  your  attention  to  a  let- 
ter which  is  attached  to  your  complaint,  marked 
Exhibit  G,  the  original  of  which  was  signed  by  you 
and  sent  to  the  Shell  Oil  Company,  the  letter  being 
dated  September  6,  1939.  By  looking  at  that  letter, 
Mr.  Peck,  can  you  tell  me  who  wrote  if? 

A.  (After  examining  document)  :  I  think  this 
was  written  after  a  conference  with  ourselves  and 
Mr.  Hackley. 

Mr.  Aurich:  Q.  Do  you  recall  Avhether  the  let- 
ter was  written  during  the  conference,  or  was  writ- 
ten by  you  as  a  result  of  the  conference? 

A.     Well,  now,  that  I  don't  know.  My  dad  at  that 
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time  was  not  in  any  too  good  health,  and  many 
times  he  would  sketch  out  certain  points,  and  then' 
perhaps  take  them  up  with,  I  think,  Mr.  Hackley 
or  Mr.  Townsend — at  that  time  it  was  Towaisend 
&  Hackley — and  I  think  that  is  written  by  them. 

Q.     Written  by  Townsend  &  Hackley'? 

A.     I  think  so. 

Q.  Following  the  receipt  of  the  letter  dated  July 
26,  1939,  from  Shell  to  you  and  Mr.  Ruddle,  in 
which  the  Shell  Company  stated  that  they  were  can- 
celling the  contract,  which  letter  is  marked  [1055] 
Exhibit  D  attached  to  the  complaint,  what,  if  any- 
thing, have  you  done  toward  the  manufacture  and 
sale  of  Mr.  Ruddle's  Cor-Min-Oil? 

A.     Haven't  done  anything. 

Q.  Paragraph  24  of  the  complaint,  which  is  xevi- 
fied  by  you,  page  11,  lines  24  to  26,  alleges  that  you 
•'have  been  damaged  and  injured  in  an  amount  in 
excess  of  one  hundred  thousand  dollars  ($100,- 
000)."  Will  you  tell  me  how  you  arrived  at  the 
amount  of  $100,000  as  there  set  forth  ? 

A.  I  would  say  this  is  in  excess  of  $100,000;  I 
would  say  it  would  be  many  times  that. 

Mr.  Aurich:  Q.  In  other  w^ords,  the  figure  of 
$100,000  as  set  forth  in  the  portion  of  the  c:w-\- 
plaint  to  which  I  have  directed  your  attention,  is 
perhaps  the  minimum  amount? 

A.  That  certainly  would  be,  in  my  estimation, 
after  knowing  somewhat  of  the  market. 

Q.     The  point  I  wanted  to  find  out,  Mr.  Peck, 
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was  how  do  you  arrive  at  the  figure  of  $100,000 
as  the  minimum  amount  of  damages  that  you  and 
Mr.  Ruddle  have  suffered  because  of  the  cancella- 
tion of  the  contract  by  Shell? 

A.  Well,  I  really  do  not  know.  This  is  more  or 
less  an  arbitrary  figure  put  down.  My  contention, 
of  course,  is  that  it  is  many  times  $100,000,  and 
the  figures  of  the  market  will  substantiate  that.  But 
I  understand  that  there  will  perhaps  be  another 
damage  suit  brought  here  at  another  time.  [1056] 

Q.  What  figures  of  what  market  do  you  refer 
to? 

A.  Well,  I  am  taking  the  figures  of  the  market 
that  were  given  to  us  by  the  Poundrj^  Magazine. 

Q.  In  other  words,  the  Foundry  Magazine  sent 
you  a  letter  in  which  they  set  forth  that  there  was 
an  estimated  total  of  core  oil  requirements  of  the 
entire  foundry  industry  of  23,520,000  gallons  of 
core  oil,  is  that  right?  A.     Yes. 

0.  That  is  one  of  the  factors  upon  which  you 
will  predicate  your  allegation  that  you  have  been 
damaged  at  least  to  the  extent  of  $100,000? 

A.     Oh,  yes. 

Q.  How  much  of  the  estimated  core  oil  require- 
ments of  the  entire  foundry  industry  did  you  as- 
sume would  be  taken  by  Mr.  Ruddle's  Cor-Min-Oil? 

A.  Well,  of  course,  we  naturally  assume  that 
ultimately  we  would  get  it  all,  that  the  drying  time 
of   this   product   would   necessitate   our   cornering 
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of  the  market;  but  certainly  we  woukl  be  entitled 
to  half  of  it. 

Q.  In  other  words,  you  figure  conservatively, 
that  Mr.  Ruddle's  Cor-Min-Oil  would  displace  at 
least  half  of  the  entire  output  of  the  core  oil  sold 
to  foundries? 

A.  Yes,  I  certainly  do,  because  the  invention  is 
revolutionai  y ;  it  is  something  entirely  new.  And, 
as  I  say,  I  quoted  Waller  here  a  while  ago,  it  is  just 
as  different  as  between  using  a  candle  and  an  elec- 
tric light. 

Q.  By  the  way,  in  one  of  your  previous  answers, 
Mr.  Peck,  you  mentioned  something  about  another 
damage  suit  being  brought  at  some  subsequent 
time.  To  what  did  you  refer  in  that  answer? 

A.  Well,  I  don't  know.  AVe  may  have  to — this 
contract  here  is  for  five  years,  as  I  understand  it. 
It  is  for  performance.  If  we  ever  have  to  have  an 
accounting,  we  will  have  another  suit. 

Q.  By  "another  suit,"  you  simply  mean  that  it 
may  be  necessary  to  have  another  suit  to  establish 
the  amount  of  your  damages  [1057]  following  an 
adjudication  in  the  present  action  as  to  Shell's 
right  to  cancel  the  contract,  is  that  what  you  mean  ? 

A.     I  think  that  is  what  is  in  contest  right  novr. 

Q.  What  is  in  contest  right  now  is  whether  or 
not  Shell  liad  the  right  to  cancel  the  contract. 

A.     No;  we  are  suing  for  specific  performance. 

Q.  And  then  you  assume  that  if  that  is  granted, 
it   will   be   necessary  to  bring  another  action   for 
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damages  to  recover  whatever  damages  you  may  have 
suffered,  is  that  what  you  meant? 

A.  We  will  bring  a  suit,  no  doubt,  for  ever\i:hing 
that  the  Shell  has. 

Q.  Provided,  of  course,  you  do  not  get  all  that 
you  are  entitled  to  by  virtue  of  this  action? 

A.     That  is  right. 

Q.  Outside  of  the  fact  that  the  foundry  told 
you  that  the  estimated  core  oil  market  per  year 
was  23,000,000-odd  gallons,  and  outside  of  the  fact 
that  you  hoped  to  be  able  to  take  at  least  50  per- 
cent of  that  market,  are  there  au}^  other  factors 
which  entered  into  your  statement  that  you  have 
been  damaged  at  least  in  the  amount  of  $100,000? 

A.     In  excess  of  $100,000. 

Q.  Well,  in  excess  of  $100,000.  With  that  modi- 
fication m  my  question,  will  you  see  if  you  can  give 
me  an  answer,  please? 

A.  Well,  if  I  remember,  jow  were  asking  about 
taking  the  figures  of  the  Foundry  people. 

Mr.  Aurich:    Yes.  My  question  is  this: 

Q.  Outside  of  the  fact  that  the  Foundry  Maga- 
zine advised  you  that  the  estimated  amount  of  core 
oil  used  in  foundries  per  year  was  23,000,000-odd 
gallons,  and  outside  of  the  fact  that  you  hoped  to 
be  able  to  take  at  least  50  percent  of  that  market, 
what  other  [1058]  factors  are  there  that  enabled 
you  to  arrive  at  the  conclusion  that  you  have  been 
damaged  in  excess  of  $100,000? 

A.     I  would  say  that  was  the  main  factor,  be- 
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cause  the  Shell  people  concurred  in  that,  too.  They 
had  examined  that.  We  had  turned  over  that  let- 
ter from  the  Foundry  to  them,  and  they  had  gone 
into  the  market.  They  told  us  that  those  figures 
were  very  conservative. 

Q.  You  knew,  of  course,  that  one  of  the  ingre- 
dients of  Mr.  Ruddle's  Cor-Min-Oil  was  sodium 
silicate  ?  A.     Yes. 

Q.  Did  you  ever  make  any  investigation  to  de- 
termine what  market,  if  any,  there  might  be  for  a 
core   oil  containing  sodium  silicate?  A.     No. 

Q.  In  Paragraph  21  of  your  complaint,  com- 
mencing on  page  10,  lines  29  and  30,  and  on  line  1 
of  page  11,  you  allege  that  Shell  ''has  refused  to 
account  to  plaintiffs  in  any  manner  whatsoever  for 
royalties  accruing  under  the  contract."  Will  you 
enumerate  the  royalties  which  accrued  under  the 
contract  and  which  Shell  refused  to  pay  to  you? 

A.  Yes.  I  think  that  the  royalties — there  is  a 
minimum  gallonage.  Now,  I  told  you  that  the  Shell 
would  not — I  told  you  about  Gratama  and  McSwain 
hitting  the  roof  when  we  mentioned  money.  And 
they  assured  us  we  would  have  to  rely  on  the  Shell. 
The  Shell  never  engaged  in  that  type  of  a  contract. 
And  so  they  worked  out  their — we  didn't  work  it 
out — they  worked  it  out,  the  minimum  gallonage 
royalty — we  call  it  a  royalty;  anyway,  a  minimum 
gallonage  basis,  and  McSwain  brought  that  over, 
and  it  is  in  the  contract,  I  think. 

Mr.  Aurich:     Q.     You  believe  the  contract  pro- 
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vides  for  a  minimum  amount  of  royalties  that  were 
to  be  paid  to  you  and  to  Mr.  [1059]  Ruddle  under 
the  contract?  A.     Yes. 

Q.     And  those  minimum  royalties  that  you  be- 
lieve are  included  in  the  contract  are  the  royalties 
that  you  referred  to  in  the  portion  of  the  complaint 
to  which  I  have  directed  your  attention"? 
A.    Well,  I  suppose  so. 

Q.     Will  you  look  at  it  and  see  if  you  can  locate 
any  others'?  A.     I  don't  know. 

Q.     It  is  your  complaint,  Mr.  Peck. 
A.     The  royalties  are  those  royalties  for  the  sale 
of  Cor-Min-Oil. 

Q.  What  royalties  did  Shell  receive  that  they 
had  not  accounted  to  you  for? 

A.  I  am  sure  I  don't  know  what  royalties  they 
have  received. 

Q.     Do  you  know  whether  Shell  has  received  any 
money  from  the  sale  of  Cor-Min-Oil? 
A.     No,  I  don't  know. 

Q.  Do  you  know  whether  Shell  lias  received  any 
money  whatsoever  from  tlie  sale  of  any  type  of  a 
core  oil?  A.     That  I  don't  know. 

Q.  I  will  now  call  your  attention  to  Paragraph 
17  of  your  complaint,  the  portion  appearing  com- 
mencing on  line  13  to  Ime  17  of  page  9,  which 
reads : 

"That  defendants  acting  generally  and  sev- 
erally, threaten  to  disclose,  and  upon  informa- 
tion and  belief  are  alleged  to  have  disclosed  to 
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the  public  in  general,  portions  or  all  of  said 
confidential  disclosures  of  plaintiff  to  said  Shell 
Oil  Company  and  to  defendants." 

To  whom  did  either  of  the  defendants  herein  dis- 
close portions  or  all  of  such  confidential  disclosures 
referred  to  in  that  portion  of  your  complaint? 

A.  Well,  we  do  not  know  who  they  were  dis- 
closing it  to,  but  we  [1060]  would  run  across  peo- 
ple who  were  dealing  with  it.  They  must  have  known 
something  about — Shell  must  have  disclosed  it  and 
turned  it  over  to  the  Shell  Development  Corpora- 
tion. 

Mr.  Aurich:  Q.  Who  disclosed  it  to  the  Shell 
Development  Corporation  ? 

A.     I  don't  know^;  they  knew  about  it. 

Q.  Were  you  present  when  Mr.  Ruddle  actually 
disclosed  his  so-called  secret  solution  to  the  de- 
fendants ? 

A.  I  am  not  sure  whether  I  was  or  was  not.  I  do 
remember  going  up  to  Martinez,  where  Ruddle 
showed  Spotswood — and  McSwain  was  then  present 
^how  to  make  this  solution.  And  then  later  Spots- 
wood  tried  to  compound  it  himself  and  failed  in 
doing  it.  We  went  back  again. 

Q.  Mr.  Ruddle  has  testified  that  following  the 
signing  of  the  contract  on  April  8,  1938,  which  sign- 
ing T  believe  he  said  took  place  at  your  father's 
office A.     That  is  right. 

Q.     that    Mr.    McSwain   and    Mr.    Gratama 

were  present,  in  addition  to  yourself,  your  father. 
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and  Mr.  Ruddle,  and  that  following  the  signing 
of  that  contract  on  that  occasion  he,  for  the  first 
time,  disclosed  to  those  gentlemen  his  so-called 
secret  solution.  Do  you  recall  that? 

A.  Yes,  I  think  I  do,  but  I  am  not  sure  that  it 
happened  right  there,  because — well,  I  do  not  think 
my  father  went — we  went  downstairs  to  the  Nugget 
Cafe,  underneath  the  Crocker  Building,  and  at  that 
time  supposedly  celebrated  the  signing  of  a  con- 
tract. And  then  I  know  that  the  formula  was  dis- 
cussed, and  whether  Allan  wrote  it  out  then,  I  don't 
know;  I  think  maybe  he  did.  I  do  not  know  any- 
thing about  this  solution. 

Q.  I  am  not  going  to  ask  you  any  questions 
about  the  solution  at  all.  The  point  I  am  trying  to 
find  out  is 

A.  They  had  asked  for  it  before  the  signing  of 
the  contract,  I  know  that.  [1061] 

Q.  But  Mr.  Ruddle  had  refused  to  give  it  to 
them  ? 

A.     Yes,  he  had  refused  to  give  it  to  them. 

Q.  At  the  time  he  made  the  disclosure  of  his 
so-called  secret  solution  to  Shell,  Mr.  Gratama  and 
Mr.  Mc Swain  were  present,  is  that  your  recollec- 
tion ?  A.    Yes. 

Q.  And  you  did  not  know  that  Mr.  Cratama  was 
a  representative  of  the  Shell  Development  Com- 
pany? 

A.     No.  I  knew  he  was  an  attorney  up  there  in 
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the  Shell.  He  was  a  i^atent  attorney,  or  something, 
in  the  Shell. 

Q.  Do  you  know  whether  or  not  Mr.  Ruddle 
ever  disclosed  his  so-called  secret  solution  to  Mr. 
Zublin? 

A.  I  think  he  did.  I  think  it  was,  at  least,  taken 
for  granted — let  us  put  it — when  Zublin  and  Gra- 
tama  and  these  people  were  called  in  on  these 
conferences — I  guess  it  came  from  Martinez — I 
I  don't  know  whether  he  ever  told  Zublin  himself, 
but  Ruddle  could  answer  that. 

Q.  Do  you  recall  that  Ruddle's  patent  appli- 
cations were  turned  over  to  Mr.  Gratama  and  Mr. 
Zublin  for  prosecution?  A.     Yes. 

Q.  And  those  applications  disclosed  Mr.  Rud- 
dle's so-called  secret  solution — just  generally — 
without  regard  to  a  specific  formula? 

A.     I  suppose  so. 

Q.  Can  you  name  anyone  else  to  whom  either 
the  Shell  Company  or  the  Shell  Development  Com- 
pany disclosed  any  portion  of  Mr.  Ruddle's  alleged 
confidential  disclosure  ? 

A.  No,  I  do  not  know.  All  I  know  is  what  I 
hear,  that  there  were  several  people  working  on  the 
material — or  substantially  working  on  it,  anyway — 
over  at  Emeryville,  at  the  Shell  Development  Cor- 
poration. I  don't  know.  There  was  a  Doctor  Wright 
and  Spiri — I  suppose  they  knew,  being  chemists, 
that  they  must  have  some  tools  to  work  with.  So 
they  can't  be  in  the  dark  working  for  a  corporation 
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Defendants'  Exhibit  No.  CCC— (Continued) 
(Deposition  of  Lydell  Peek.) 

of  that  size  without  knowing  what  the  Hell  they 
are  doing.  [1062] 

Q.  In  other  words,  is  it  a  fair  statement  to  say 
that  the  only  persons  you  know  of  as  to  whom 
either  of  the  defendants  disclosed  Mr.  Ruddle's 
alleged  confidential  disclosure  were  employees  and 
other  representatives  of  the  defendant,  such  as 
Wright,  and  ZuJjlin,  and  those  people? 

A.    Yes. 

Q.  Is  that  all  the  people  you  have  in  mind  by 
the  portion  of  the  bill  of  complaint  that  I  have 
called  your  attention  to?  A.     Yes. 

Mr.  Aurich:     I  think  that  is  all,  Mr.  Peck. 

Mr.  Hursh:     No  cross  examination. 

Mr.  Aurich:  Q.  Mr.  Peck,  will  you  waive  the 
reading  and  signature  of  your  deposition? 

A.     Yes. 

Mr.  Hursh:     So  agreed. 

(Duly  Verified.)  [1063] 
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Rule  19  of  the  Rules  of  the  above  entitled  Court, 
hereby  present  the  following  statement  of  points 
upon  which  appellants  will  rely  in  this  appeal. 
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I. 

The  District  Court  erred  in  finding  that  defend- 
ant Shell  Oil  Company  diligently  attempted  to 
perform  all  of  the  terms  and  conditions  of  the  li- 
cense agreement  of  April  8,  1938,  between  said 
Shell  Oil  Company  and  appellants. 

II. 

The  District  Court  erred  in  finding  that  the  so- 
dium silicate  core  oil  licensed  to  the  Shell  Oil  Com- 
pany under  said  agreement  of  April  8,  1938,  proved 
to  be  a  practical  failure,  unmarketable  and  of  no 
use  or  value  to  anyone. 

III. 

The  District  Court  erred  in  fmding  that  there 
was  no  evidence  whereby  any  damage  or  injury,  le- 
gal or  otherwise,  can  or  will  result,  or  has  resulted, 
to  appellants,  or  either  of  them,  by  virtue  of  the 
attempted  cancellation  by  Shell  Oil  Company,  In- 
corporated, of  the  license  agreement  of  April  8, 
1938. 

IV. 

The  District  Court  erred  in  finding  that  at  no 
time  was  there  any  confidential  disclosure  by  Lydell 
Peck  or  Allan  B.  Ruddle  of  the  idea  of  employing 
asphalt  emulsion  or  any  petroleum  product  in  or 
as  a  core  oil  to  Shell  Oil  Company,  the  predecessor 
of  Shell  Oil  Company,  Incorporated,  or  to  Shell 
Development  Company,  or  to  any  of  the  employees 
of  said  corporations. 
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V. 

The  District  Court  erred  in  concluding"  that  said 
license  agreement  of  April  8,  1938,  between  ap- 
pellants and  Shell  Oil  Company,  predecessor  of 
defendant  Shell  Oil  Company,  Incorporated,  and 
all  of  the  provisions  thereof,  were  unenforceable 
because  of  failure  of  consideration. 

VI. 

The  District  Court  erred  in  concluding  that  said 
license  agreement  of  April  8,  1938,  between  ap- 
pellants and  Shell  Oil  Company,  predecessor  of 
appellee  Shell  Oil  Company,  Incorporated,  was 
impossible  of  performance. 

VII. 

The  District  Court  erred  in  concluding  that  Shell 
Oil  Company,  Incorporated,  the  successor  of  Shell 
Oil  Company,  was  justified  in  cancelling^  said  li- 
cense agreement  of  April  8,  1938. 

VIII. 

The  District  Court  erred  in  concluding  that  at 
no  time  did  any  confidential  relationship  exist  be- 
tween the  appellants  and  either  Shell  Oil  Com- 
pany, predecessor  of  Shell  Oil  Company,  Incor- 
porated, or  Shell  Development  Company  with  re- 
spect to  the  use  of  asphalt  emulsion  or  any  petro- 
leum jDroduct  in  a  core  oil,  and  in  concluding  that 
appellees  have  violated  no  confidential  relation- 
ship. 

IX. 

The  District  Court  erred  in  concluding  that  the 
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complaint  in  this  action  failed  to  state  facts  suf- 
ficient to  constitute  a  claim  upon  which  relief  could 
be  granted  against  either  of  appellees. 

X. 

The  District  Court  erred  in  failing  to  find  that 
appellees,  and  each  of  them,  failed  to  perform  the 
covenants  and  conditions  of  said  license  agreement 
of  April  8,  1938. 

XI. 

The  District  Court  erred  in  failing  to  find  that 
appellees,  and  each  of  them,  made  no  attempt  to 
market  "Core-Min-Oil"  and  other  compositions  for 
foundry  use  under  and  in  accordance  with  the 
provisions  of  said  license  agreement  of  April  8, 
1938. 

XII. 

The  District  Court  erred  in  failing  to  find  that 
"Core-Min-Oil"  and  other  foundry  products  dis- 
closed in  U.  S.  Letters  Patents,  Nos.  2,193,346; 
2,204.913  and  2,214,349,  and  covered  by  the  li- 
cense agreement  of  April  8,  1938,  were  in  fact 
useful  and  marketable. 

XIII. 

The  District  Court  erred  in  failing  to  find  that 
the  Shell  Oil  Company  had  developed  a  marketable 
(^ore  oil  which  came  under  and  within  the  provisions 
of  the  license  agreement  of  April  8,  1938. 

XIV. 

I'he  District  Court  erred  in  failing  to  find  that 
the  disclosures  by  Peck  and  Ruddle  to  the  appellees^ 
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and  each  of  them,  were  in  confidence,  and  should 
have  so  been  kept  and  maintained  by  appellees. 

XV. 

The  District  Court  erred  in  failing  to  find  that 
the  form  of  "Core-Min-Oil"  developed  by  Shell 
Oil  Company,  employing  albino-asphalt,  asphalt, 
or  similar  extract  fractions,  was  a  useful  and  mar- 
ketable core  oil  and  fell  within  the  provisions  of 
the  license  agreement  of  April  8,  1938. 

XVI. 

The  District  Court  erred  in  failing  to  find  that 
Shell  Oil  Company  had  developed  a  commercially 
practicable  and  marketable  core  oil,  all  as  is  set 
forth,  among  other  places,  in  the  reports  of  Shell 
Oil  Company,  Exhibits  53,  54,  W,  WW  and  XX. 

XVII. 

The  District  Court  erred  in  not  ordering  and  di- 
recting appellees  specifically  to  perform  the  con- 
tract of  April  8,  1938. 

XVIII. 

The  District  Court  erred  in  failing  to  find  that 
even  after  attempted  cancellation  of  Tuly  26,  1939, 
of  the  license  agreement  of  April  8,  1938,  apj)ellees 
continued,  and  at  the  time  of  trial  were  continuing, 
their   operations   under   said  agreement. 

XIX. 

The  District  Court  erred  in  not  rendering  a 
judgment  in  favor  of  appellants  and  in  not  order- 
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ing  an  assignment  to  appellants  of  all  of  the  de- 
velopments relating  to  core  oils  made  by  appellees 
Shell  Oil  Company  and  Shell  Development  Com- 
pany, and  by  failing  to  grant  to  appellants  ex- 
emplary damages,  costs  and  other  relief  equitable 
in  the  premises, 

XX. 

The  District  Court  erred  in  awarding  costs  to 
appellees. 

XXI. 

The  District  Court  erred  in  showing  evident 
X^rejudice  against  appellants  and  the  case  of  ap- 
pellants during  the  course  of  trial,  both  in  rulings 
and  in  gratuitous  statements.  Among  the  statements 
upon  which  this  assignment  is  based,  showing  prej- 
udice or  want  of  judicial  viewpoint  by  the  trial 
court,  are  the  statements  appearing  in  the  trial  tran- 
script at  pages  4,  5,  231,  232,  236,  244,  248,  249, 
251,  252,  256,  261,  264-7,  328-31,  334,  345,  336-43, 
373,  374,  378-9,  386,  396-401,  405,  409,  414,  415,  416- 
418,  429,  456,  471,  472,  474,  476,  478,  482-484,  485, 
491,  492,  503,  550,  569,  570,  572,  574,  590,  591. 

XXII. 

The  District  Court  erred  in  failing  to  admit  in 
evidence  Plaintiffs'  Exhibit  6  for  identification. 

XXIII. 

The  District  Court  erred  in  the  ruling  appearing 
on  page  (>Q  of  the  original  transcript  of  record  in 
this  cause. 
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XXIV. 

The  District  Court  erred  in  the  rulings  appear- 
ing at  pages  99-100,  in  the  original  transcript  of 
evidence. 

XXV. 

The  District  Court  erred  in  permitting  the  in- 
troduction into  evidence  by  appellants  of  Exhibit 
T,  without  requiring  the  introduction  into  evi- 
dence of  the  exhibits,  a  part  thereof  which  were 
thereto  annexed. 

XXVI. 

The  District  Court  erred  in  ruling,  on  page  141- 
143  of  the  original  transcript  in  this  case,  that  the 
question  of  novelty  was  an  appropriate  one  upon 
the  pleadings  in  this  cause  —  that  is,  novelty  of 
appellants'  disclosure  to  appellees. 

XXVII. 

The  District  Court  erred  in  compelling  the  wit- 
ness Ruddle  to  testify  as  an  expert  on  market  prices 
of  core  oils,  original  transcript,  pp.  184-185. 

XXVIII. 

The  District  Court  erred  in  compelling  the  wit- 
ness Ruddle  to  read  into  the  record  part  of  the 
document  Exhibit  C  (not  in  evidence)  to  the  Ruddle 
deposition.  Exhibit  T  in  evidence,  and  in  refusing 
to  order  that  the  entire  document  be  put  in  evidence 
(original  record  pp.  195-196). 

XXIX. 

The  District  Court  erred  in  failing  to  admit  into 
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evidence  United  States  Letters  Patent  No.  1,900,211 
and  No.  1,900,212,  offered  for  identification  as 
Plaintiffs'  Exhibits  35  and  36. 

XXX. 

The  District  Court  erred  in  admitting  into  evi- 
dence defendants'  exhibit  Z  and  AA  for  the  reason 
that  said  exhibits  were  incomplete,  as  shown  by  the 
record. 

XXXI. 

The  District  Court  erred  in  refusing  to  admit 
into  evidence  the  deposition  of  J.  F.  McSwain, 
offered  in  evidence  by  appellants  as  Exhibit  38 
for  identification. 

XXXII. 

The  District  Court  erred  in  refusing  to  admit 
into  evidence  the  exhibits  39,  40,  42,  43,  and  44, 
and  in  all  rulings  relating  to  said  exhibits,  and  in 
limiting  the  testimony  with  regard  thereto. 

XXXIII. 

The  District  Court  erred  in  failing  to  grant  the 
motion  to  strike  appearing  at  page  396  of  the  orig- 
inal transcript  of  this  cause. 

XXXIV. 

The  District  Court  erred  in  permitting  the  wit- 
ness Dietert  to  testify  before  the  court  without 
first  being  sworn  and  without  permitting  counsel 
for  appellants  to  cross-examine  the  witness  in  re- 
gard to   said  unsworn  statements. 
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XXXY. 

The  District  Court  erred  in  making  the  rulings 
appearing  at  page  17  and  18  of  the  original  tran- 
script of  record  in  this  cause. 

XXXVI. 

The  District  Court  erred  in  admitting  into  evi- 
dence defendants^  exhibit  E,  and  permitting  testi- 
mony with  regard  thereto  over  the  objection  of  ap- 
pellants. 

XXXVII. 

The  District  Court  erred  in  permitting  appellees' 
witness  Dietert  to  testify  as  an  expert  on  the  sub- 
ject of  core  washes  without  requiring  qualification 
of  said  witness  on  the  subject. 

XXXVIII. 

The  District  Court  erred  in  failing  to  permit  in- 
troduction into  evidence  of  plaintiffs'  Exhibit  56, 
offered  for  identification  and  in  failing  to  permit 
cross-examination  of  appellees'  expert  Dietert  with 
regard  to  text  thereof. 

XXXIX. 

The  District  Court  erred  in  permitting  witness 
Spiri  to  testify  over  the  objection  of  appellants 
as  an  expert  in  the  art  of  foundry  practice  and  core 
making,  for  the  reason  that  said  witness  had  not 
qualified  as  an  expert  in  said  field. 
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Dated:  January  9th,  1943. 

HACKLEY  &  HURSH 
ROY  C.  HACKLEY,  JR. 
JACK  E.  HURSH 

Attorneys  for  Appellants 

Receipt  of  a  copy  of  the  foregoing  ' '  Statement  of 
Points  on  Appeal"  is  hereby  acknowledged  this 
....  day  of  January,  1943. 


Attorney  for  Appellees 

[Endorsed]:      Filed    Jan.     9,     1943.      Paul     P. 
O'Brien,  Clerk. 
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Company  (a  corporation), 

Appellees. 


BRIEF  FOR  APPELLEES. 


INTRODUCTION. 

Appellants'  brief  fails  to  conform  with  the  require- 
ments of  Rule  20  of  this  Court  with  the  result  that  only 
confused  and  distorted  questions  are  submitted  for  this 
Court's  consideration.  For  example,  nowhere  in  appel- 
lants' brief  is  found  a  concise  abstract  or  statement  of 
the  case,  such  as  is  required  by  subdivision  (c)  of  the 
rule.  Likewise,  there  is  not  found  therein  a  specification 
of  the  errors  relied  upon,  other  than  the  'general  statement 
that  appellants  are  ''standing  upon  each  of  the  39  points 
of  appeal  set  forth"  on  page  1531  of  the  transcript.' 
In  addition,  no  discussion  or  argument  or  citation  of  au- 
thorities is  presented  on  the  majority  of  the  "39  points 
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of  appeal"  and,  consequently,  under  well  settled  authori- 
ties appellants  must  be  deemed  to  have  waived  each 
thereof  and  are  now  precluded  from  asserting  them. 

In  addition,  appellants  are  undoubtedly  following  the 
same  tactics  adopted  by  them  in  the  lower  Court  in  filing 
what  amounts  to  a  mere  skeleton  opening  brief,  replete 
with  fallacious  statements,  mis-statements  of  the  record 
by  means  of  incomplete  quotations,  and  statements  based 
upon  premises  which  have  no  foundation  in  any  of  the 
facts  involved  in  this  controversy,  all  of  which  we  shall 
hereinafter  point  out  more  in  detail,-  in  the  vain  hope 
that  by  so  doing  two  objectives  will  be  accomplished. 
First,  that  appellees  will  be  prevented,  by  the  rules  of 
this  Court  from  answering  and  exposing  the  speciousness 
of  any  argument  which  appellants  must  advance  in  order 
to  endeavor  to  sustain  their  position  and,  second,  in  an 
attempt  to  confuse  the  Court  as  to  the  true  issues  and 
facts.  We  are  confident,  however,  that  such  strategy 
will  not  avail  them  the  ends  they  seek. 


STATEMENT  OF  FACTS. 

Appellants  claim  to  own  a  new  and  useful  core   oil,^ 
allegedly  discovered  by  appellant  Ruddle,  and  designated 
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3A  core  oil  is  an  oil  used  l)y  core  makers  in  foundries.  It  is 
mixed  with  sand  to  form  cores  which  are  then  baked  in  an  oven. 
These  baked  cores  are  employed  in  molding  operations  to  provide 
the  internal  cavities  in  castings.  Core  oils  generally  are  old  and 
well  known  in  the  foundry  industiy.  However,  in  order  to  be  of 
practical  value,  they  must  meet  certain  recjuirements.  These  re- 
quirements werc^  never  met  by  appellants'  core  oil  as  will  be 
pointed  out  hereinafter. 


as  Core-Min-Oil.  This  particular  core  oil  was  composed, 
broadly,  of  two  components,  one  a  so-called  *' secret  solu- 
tion" and  the  other  an  asphalt  emulsion.  The  alleged 
secret  solution  was  made  up  of  sodium  silicate,  sodium 
fluo-silicate  and  aluminum  sulphate.* 

The  record  is  not  clear  on  just  exactly  when  Mr.  Rud- 
dle first  took  his  Core-Min-Oil  to  a  foundry  to  experiment 
with  it,  but  in  any  event,  approximately  a  year  prior  to 
the  signing  of  the  agreement  in  controversy,  Mr.  Ruddle 
commenced  to  experiment  with  his  sodium  silicate  core  oil 
in  a  foundiy  known  as  the  Macauley  Foundry  in  Berke- 
ley.^ Being  unable  to  perfect  his  core  oil  to  the  point 
where  it  could  be  used  in  commercial  foundry  opera- 
tions he  finally  took  it  to  the  predecessor  of  appellant 
Shell  Oil  Company,  Incorporated.  At  this  time  Mr.  Rud- 
dle's core  oil  was  admittedly  in  an  undeveloped   state.® 

The  predecessor  of  Shell  Oil  Company,  Incorporated^ 
had  never  theretofore  been  in  the  core  oil  business,  and 
the  employees  of  that  company  with  whom  Ruddle  dis- 
cussed this  matter  were  totally  unfamiliar  with  core  oils, 
their  uses,  or  foundry  technique  in  general.*  Notwith- 
standing these  facts  Shell  undertook  to  assist  Mr.  Ruddle 
in  developing  his  undeveloped  core  oil  into  a  commer- 
cial product,  in  order  to  find  a  possible  new  outlet  for 
their  asphalt  emulsion. 


4Tr.  Vol.  I,  p.  229. 

5Tr.  Vol.  Ill,  pp.  1173,  1174. 

6Tr.  Vol.  IV,  p.  1769. 

■^Por  sake  of  brevity  appellee  Shell  Oil  Company  Incorporated 
and  its  predecessor  in  interest  will  be  hereinafter  referred  to  as 
"Shell"  and  appellee  Shell  Development  Company  as  "Shell 
Development. ' ' 

8Tr.  Vol.  II,  pp.  540,  643-644,  891-892. 


The  task  was  originally  assigned  to  Mr.  Spotswood,  a 
mechanical  engineer  employed  by  Shell,  and  he  discov- 
ered what  was  then  thought  to  be  the  solution  to  the 
main  difficulty  with  Ruddle's  core  oil.  Having  made  this 
discovery  and  in  ignorance  of  the  real  requisites  for  a  suc- 
cessful core  oil,  Shell  had  the  mistaken  belief  that  Rud- 
dle's core  oil  was  ready  to  be  used  in  commercial  foundry 
operations.  Consequently,  in  order  to  obtain  the  alleged 
benefits  from  its  work,  Shell  entered  into  the  agreement 
in  suit  on  April  8,  1938.» 

Up  until  this  time  Mr.  Ruddle  had  withheld  the  formula 
for  making  his  so-called  secret  solution  and  it  was  not 
until  after  the  agreement  was  signed  that  Shell  was  in- 
formed of  the  chemicals  contained  therein.^* 

Immediately  following  the  signing  of  the  agreement  and 
in  a  sincere  endeavor  to  comply  with  all  the  terms  thereof 
Shell  undertook  to  obtain  sales  promotional  data  upon 
which  to  proceed  to  sell  Ruddle's  sodium  silicate  core  oil 
to  foundries,  inasmuch  as  there  was  no  background  there- 
for." However,  it  was  soon  realized  that  Ruddle's  core 
oil  was  far  from  perfected,  and  the  task  confronting  Shell 
turned  out  to  be,  not  the  obtaining  of  sales  promotional 
data,  but  rather  the  developing  of  Ruddle's  sodium  silicate 
core  oil  in  an  attempt  to  make  it  work. 

To  accomplish  this  it  assigned  numerous  employees  of 
both  appellees  to  this  task.   In  addition  to  Mr.  Spotswood, 


9Tr.  Vol.  I,  p.  16. 

It  is  important  to  note  that  Shell  Development  is  not  a  party 
to  this  contract. 

loTr.  Vol.  II,  p.  536;  Vol.  Ill,  p.  1262;  Vol.  IV,  p.  1799. 
iiTr.  Vol.  II,  p.  674. 


Mr.  Spiri,  a  mechanical  engineer  employed  by  Shell  De- 
velopment, spent  some  seven  or  eight  months  attempting 
to  develop  this  product/ ^  while  Mr.  Spotswood  spent  ap- 
proximately a  year  and  three  months  on  the  same  prob- 
lem.^ ^  Dr.  Wright,  a  chemist  employed  by  Shell  Develop- 
ment also  spent  approximately  ten  months  attempting  to 
produce  some  value  out  of  the  Ruddle  sodium  silicate  core 
oil.^*  In  addition  the  following  named  persons,  technical 
employees  of  either  of  the  appellees,  also  were  engaged 
in  attempting  to  solve  the  problem:  Messrs.  Warren,  Wat- 
son, Wilson,  Short,  Anderson  and  Ellings.^^  In  other 
words,  appellees,  in  a  sincere  and  earnest  effort  to  develop 
the  Ruddle  sodium  silicate  core  oil  into  a  useful  prod- 
uct, used  all  of  their  best  technical  assistance,  and  utilized 
the  advantages  and  facilities  of  their  laboratories,  but 
with  all  this  technical  assistance  and  equipment  they  were 
completely  unsuccessful  in  their  efforts  because  the  Bud- 
die product  was  inherently  useless  as  a  core  oil. 

Finally,  after  their  work  had  confirmed  the  intrinsic 
uselessness  of  Ruddle's  core  oil,  and  after  spending  ap- 
proximately a  year  and  three  months'  time  and  in  excess 
of  $16,000.00  in  its  investigations,^^  Shell  advised  appel- 
lants on  July  26,  1939  of  its  lack  of  success  and  cancelled 
the  agreement  because  of  lack  of  consideration.^^ 

The  conclusions  arrived  at  by  appellees  as  to  the  in- 
herent uselessness  of  Mr.  Ruddle 's  sodium  silicate  core  oil 


i2Tr.  Vol.  II,  p.  820. 

i3Tr.  Vol.  II,  p.  856. 

i4Tr.  Vol.  II,  p.  650. 

i5Tr.  Vol.  II,  p.  650:  Vol.  IV,  pp.  1916-1917. 

i6Tr.  Vol.  IV,  p.  1916. 

I'Tr.  Vol.  I,  p.  30. 


were  amply  and  fully  confirmed  at  the  trial  by  Mr.  Dietert, 
an  expert  in  core  oils,  their  uses  and  foundry  technique, 
all  of  which  will  be  hereinafter  discussed  more  in  detail.^^ 

Completely  independent  from  the  work  on  the  Ruddle 
sodimn  silicate  core  oil,  appellee  Shell  Development  did 
some  work  on  adulterating  linseed  oil  by  mixing  it  with 
petroleum  products.  Vegetable  core  oils  adulterated  with 
mineral  oils  were  common  in  foundry  practice,  and  formed 
no  part  of  the  Ruddle  disclosure. 

Along  about  April,  1939,  the  most  promising  of  these 
various  blends  was  thought  to  be  one  containing  albino- 
asphalt  and  linseed  oil.^**  This  particular  core  oil  was, 
as  we  shall  hereinafter  point  out,  not  a  type  of  core  oil 
covered  by  the  agreement  between  appellants  and  Shell 
and  in  fact  was  entirely  foreign  to  anything  theretofore 
developed  or  suggested  by  appellants. 

Following  the  cancellation  of  the  agreement  in  contro- 
versy, as  above  set  forth.  Shell  continued  to  experiment 
with  this  albino-linseed  core  oil  for  several  months  and 
then  came  to  the  conclusion  that  the  albino-linseed  core 
oil  was  merely  ready  for  "sales  promotional  work ",2*' 
the  same  status  as  Ruddle's  sodium  silicate  core  oil  was 
when  it  was  first  brought  to  them.  They  thereupon  con- 
cluded to  completely  abandon  any  attempt  to  develop  this 
type  of  core  oil  except  for  occasional  work  done  by  Mr. 
Spotswood  merely  to  complete  matters  theretofore  started. 

The  fact  that  Shell  was  going  to  continue  to  experiment 
with  core  oils  entirely  foreign  to  anything  suggested  by 


i«pp.  22,  et  seq. 

lopiaintiffs'  Exhibit  52a,  p.  101  and  Defendants'  Exhibit  MM, 
Test  No.  85,  not  reproduced  herein. 
20Tr.  Vol.  IV,  p.  1684. 


Mr.  Buddie  was  communicated  to  appellants  as  early  as 
August  18,  1939.-1  Likewise  the  fact  that  Shell  had  ulti- 
mately concluded  to  completely  abandon  all  efforts  to 
manufacture,  sell  or  exploit  any  kind  or  type  of  core  oils 
was  communicated  to  them  on  March  8,  1940.^2 

During  all  of  the  time  that  Shell  was  engaged  in  its 
work  with  core  oils,  of  any  type  or  description,  they 
never  sold  a  single  gallon.-^ 

The  cause  was  tried  below  before  His  Honor,  Judge 
Michael  J.  Roche,  who  had  had  considerable  experience 
as  a  core  maker,  who  knew  how  cores  were  made  and 
what  core  oils  were  used.-*  Thus,  both  parties  had  the 
unique  advantage  of  having  the  case\  tried  before  a  Court 
which  was  entirely  familiar  with  the  subject  matter  in- 
volved herein.  In  addition  each  of  the  witnesses  testified 
in  open  Court  and  the  Court  had  the  opportunity  of 
listening  to  their  testimony  and  observing  their  demeanor 
on  the  stand.  Under  these  circumstances  the  findings  of 
the  lower  Court  are  not  to  be  treated  lightly,  but  should 
be  given  considerable  weight. 

At  the  conclusion  of  the  trial,  and  following  full  and 
complete  briefs  by  the  respective  parties  the  Court  made 
and  entered  its  Findings  of  Fact  and  Conclusions  of 
Law^^  and  entered  a  judgment  dismissing  the  complaint 
herein.^®  ■ 


2iTr.  Vol.  I,  pp.  33,  34. 

22Tr.  Vol.  IV,  p.  1772. 

23Tr.  Vol.  II,  pp.  534-535. 

24Tr.  Vol.  I,  p.  212;  Vol.  II,  pp.  593,  597. 

25Tr.  Vol.  I,  p.  185. 

28Tr.  Vol.  I,  p.  188. 
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QUESTIONS  INVOLVED. 

Appellants '  brief,  again  failing  to  comply  with  the  rules 
of  this  Court,  does  not  set  forth  therein  the  precise  ques- 
tion or  questions  involved  on  this  appeal,  and  again  this 
burden  is  cast  upon  appellees. 

As  will  be  apparent  from  an  inspection  of  appellants' 
Statement  Of  Points  On  Appeal,  points  4,  8  and  14^' 
refer  respectively  to  Finding  8  and  Conclusion  of  Law 
number  4.28  Points  4  and  8  refer  broadly  to  the  fact  that 
the  Court  found  as  a  fact  that  at  no  time  was  there  any 
confidential  disclosure  by  either  of  the  appellants  to  either 
of  the  appellees  of  the  idea  of  employing  asphalt  emulsion 
or  any  petroleum  product  in  or  as  a  core  oil,  and  the 
conclusion  of  law  that  at  no  time  did  any  confidential 
relationship  exist  between  appellants  and  appellees  with 
respect  thereto.  Point  number  14  is  directed  to  the  fact 
that  the  Court  b^low  erred  in  not  finding  that  such  a 
confidential   relationship   existed. 

There  is  not  a  scintilla  of  argument  in  appellants'  brief, 
nor  one  case  cited  in  support  of  these  three  points.  Con- 
sequently, under  the  rule  above  set  forth,  these  alleged 
errors  should  not  now  be  considered  by  this  Court,  and 
it  must  be  held  that  the  Court  was  eminently  correct  in 
finding  and  concluding  that  there  was  no  confidential 
relationship  between  the  appellants  and  appellees. 

Point  number  21-"  is  directed  to  the  alleged  prejudice 
shown  by  the  Court  below  against  appellants,  and  outside 
of  the  bare   statement  appearing   on  pages   6  and  7   of 


27Tr.  Vol.  Ill,  pp.  1532-1533-1534. 
28Tr.  Vol.  I,  pp.  186,  187. 
2»Tr.  Vol.  Ill,  p.  1536. 


appellants'  brief,  it  is  entirely  silent  as  to  any  further 
discussion  of  this  point.  Appellants'  gratuitous  state- 
ments, appearing  at  the  places  above  referred  to,  that 
they  are  not  abandoning  by  failure  to  argue  the  contention 
of  prejudice,  it  is  submitted,  is  entirely  without  merit 
and  consequently  it  must  be  held  that  this  point,  as  well 
as  the  preceding  points  referred  to,  have  been  abandoned 
and  waived  b}^  the  appellants.  Therefore,  we  shall  not 
devote  any  of  our  time  nor  waste  the  time  of  this  Court 
in  demonstrating  that  not  only  was  there  a  complete 
lack  of  prejudice  on  the  part  of  the  Court  below,  but  on 
the  contrary,  the  lower  Court  was  eminently  fair  and 
impartial  to  both  sides.^® 

The  remaining  points  on  appeal,  numbers  22  to  39, 
both  inclusive,  all  relate  to  alleged  errors  with  respect 
to  the  rulings  of  the  trial  Court  with  respect  to  the  intro- 
duction of  testimony  and  exhibits.  In  all  of  appellants' 
brief  there  is  not  one  word  mentioned  therein  which  refers 
to  any  such  alleged  error,  and  not  one  case  or  authority 
is  cited  as  justification  for  any  of  the  points  on  appeal, 
numbers  22  to  39.  Obviously,  therefore,  it  must  be  con- 
sidered that  these  points  have  been  abandoned  by  appel- 
lants and  will  not  be  urged  by  them. 

The  only  possible  Findings  of  Fact  that  can  be  con- 
sidered to  be  controverted   and   attacked  by  appellants' 


30In  connection  with  this  point  of  appeal  No.  21,  it  might  be 
pointed  out  that  the  alleged  statements  upon  which  this  point  is 
based,  are  set  forth  in  the  transcript  herein  in  Vol.  IV,  p.  1536, 
with  reference  to  pages  in  the  typewritten  transcript  herein,  and 
not  with  respect  to  the  printed  transcript.  Consequently  it  is 
impossible,  without  a  laborious  comparison  of  pages,  to  ascertain 
exactly  and  precisely  what  statements  and  actions  of  the  Court 
below  are  complained  of. 
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brief  herein  are  Findings  5,  6  and  7,  relating  to  the  lower 
Court's  finding  that  Shell  diligently  attempted  to  perform 
all  the  terms  and  conditions  of  the  agreement,  its  finding 
that  Mr.  Ruddle's  sodium  silicate  core  oil  was  a  practical 
failure,  and  unmarketable  and  its  finding  that  no  injury  or 
damage  can  or  will  result  to  appellants  because  of  Shell's 
cancellation  of  the  agreement.^^ 

However,  broadly  stated,  the  principal  question,  a  fact 
question,  here  presented  for  determination,  is  whether  the 
lower  Court's  finding  to  the  effect  that  Mr.  Ruddle's 
silicate  core  oil  is  unmarketable  and  useless  for  practical 
foundry  operations  is  clearly  erroneous. 


ARGUTVEENT. 

I.  AN  ABUNDANCE  OF  EVIDENCE  ESTABLISHES  THAT  THE 
ONLY  SUBJECT  MATTER  OF  THE  CONTRACT  IN  CONTRO- 
VERSY, RUDDLE'S  SODIUM  SILICATE  CORE  OIL  AS  DIS- 
CLOSED IN  HIS  PATENTS,  WAS  INHERENTLY  WORTH- 
LESS. CONSEQUENTLY  THERE  WAS  COMPLETE  FAILURE 
OF  CONSIDERATION  FOR  THE  CONTRACT  AND  ALL  OB- 
LIGATIONS OF  SHELL  UNDER  IT  ARE  UNENFORCEABLE. 

There  can  be  no  question  but  that  uselessness  of  the 
subject  matter  involved  in  a  contract  constitutes  a  good 
defense  to  the  action,  since  the  contract  then  becomes  un- 
enforceable^^  and  as  the  evidence  to  be  hereinafter  dis- 
cussed establishes  beyond  all  doubt  that  the  core  oil 
covered  by  the  Ruddle  applications  for  patent  and  which 
was  the  subject  matter  of  the  contract  was  entirely  worth- 


31  Tr.  Vol.  I,  p.  186.    See  also  Brief  for  Appellants,  pp.  6,  8. 
3217  Corpus  Juris  Secundum,  Sec.  129,  p.  476;  Kra/ua  v.  General 
Motors  Corp.,  120  Fed.  (2d)  109  (CCA  2). 
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less,  Shell  was  entirely  justified  in  cancelling  the  contract 
and  the  lower  Court  was  correct  in  so  finding. 

However,  before  proceeding  to  a  discussion  of  the  evi- 
dence establishing  the  inherent  utter  uselessness  of 
Ruddle's  silicate  core  oil,  a  short  analysis  of  the  pertinent 
portions  of  the  contract  is  necessary  in  order  that  the 
Court  may  have  a  clear  understanding  of  the  subject 
matter  thereof. 

A.  A  LICENSE  UNDER  THE  EUDDLE  PATENT  APPLICATIONS  OK 
LATER  PATENTS  TO  BE  ISSUED  THEREON  WAS  THE  ONLY 
THING  GRANTED  TO  SHELL  BY  APPELLANTS  AND  THE  ONLY 
THING  CONCERNING  WHICH  THERE  COULD  BE  ANY  OBLIGA- 
TION  ON  THE  PART  OF  SHELL. 

Appellants,  in  their  brief,  have  by  means  of  misleading 
language,  completely  violated  the  express  provisions  of 
the  agreement  in  controversy.  Although  the  agreement 
relates  solely  and  only  to  silicate  core  oils  as  covered  by 
Ruddle's  applications  or  patents,  as  we  shall  point  out  in 
just  a  moment,  the  misleading  language  is  employed  in 
an  insidious  effort  to  make  this  Court  believe  that  the 
provisions  of  paragraph  2  of  the  contract  requires  Shell 
to  market  any  form  of  core  oU.  To  accomplish  this  end, 
appellants  have  resorted  to  the  artifice  of  calling  all  core 
oils  Core-Min-Oil,  although  Core-Min-Oil  is  defined  and 
limited  to  the  silicate  core  oil  covered  by  Ruddle 's  applica- 
tions. 

As  soon  as  such  statements  are  analyzed  in  view  of  the 
agreement  itself,  the  misleading  character  of  such  state- 
ments become  apparent. 

Instead  of  Core-Min-Oil  being  something  chameleon- 
like  which  can  be  changed  to  meet  any  expediency,  we 
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find  it  to  be  well  defined  by  the  license  to  mean  one  thing 
and  one  thing  only,  namely:  a  silicate  core  oil  as  covered 
by  the  Ruddle  applications  for  patent.  The  attempt  on  the 
part  of  appellants  to  confuse  and  to  mislead  this  Court 
as  to  the  subject  matter  of  the  contract  in  question,  makes 
it  incumbent  upon  appellees  to  analyze  the  contract  more 
fully  than  perhaps  would  otherwise  be  necessary. 

Prior  to  considering  the  various  pertinent  portions  of 
the  contract,  necessary  for  an  understanding  thereof,  it 
is  advisable  in  view  of  the  misleading  and  inaccurate 
statements  in  appellants'  brief  above  referred  to  and 
quoted  in  the  appendix,  to  discuss  first  and  point  out  by 
means  of  the  contract  itself  what  is  meant  by  the  term 
Core-Min-Oil  whenever  and  wherever  used  in  the  con- 
tract. From  this  definition,  which  appears  in  paragraph 
31  of  the  contract,  it  is  unquestionably  clear  that  Core- 
Min-Oil,  as  defined  by  the  license,  can  and  does  mean  only 
one  thing  and  not  the  very  man^^  things  which  appellants 
would  have  us  believe  it  means. 

Paragraph  31  of  the  license  expressly  provides: 

*'31.  Wherever  used  in  this  agreement,  the  term 
*  Core-Min-Oil'  shall  mean  the  core  binding  composi- 
tion containing  asphalt  emulsion  coming  within  the 
daims  of  any  pending  application  or  issued  patent 
owned  or  controlled  exclusively  hy  Peck  and 
Ruddle."^^   (Tr.  Vol.  I,  p.  27.) 

The  only  two  patents  owned  or  controlled  exclusively 
by  Peck  and  Ruddle  and  issued  on  the  applications  re- 
ferred to  in  the  agreement  are  patents  Nos.  2,193,346  and 


33 All  italics  may  be  deemed  supplied. 
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2,204,913,   Exhibits   1   and   2,   and  there  are  no  pending 
applications.^^ 

It  is  obvious  from  a  mere  reading  of  the  claims  of  the 
two  patents  referred  to,  that  they  all  relate  only  to  the 
employment  of  silicates  in  the  making  of  cores;  and  that 
Core-Min-Oil  means  a  silicate-containing  core  oil  as  cov- 
ered hy  such  clahns  and  that  only.  Under  those  circum- 
stances, there  can  be  no  justification  or  excuse  for  state- 
ments contained  in  appellants'  brief  heretofore  referred 
to,  such  as: 

"Core-Min-Oil  in  its  most  saleable  form  (apparently 
the  albino  asphalt  linseed  blend  product)".  (Brief 
for  Appellants,  p.  36.) 

or 

**  Core-Min-Oil  either  of  the  type  of  asphalt  emul- 
sion and  sodium  silicate  as  originally  considered  by 
Mr.  Kuddle,  or  a  modified  formula  of  albino  asphalt 
and  linseed".  (Brief  for  Appellants,  p.  41.) 

or 

**  Core-Min-Oil  or  any  other  core  oil,  whatever  name 
might  be  assigned  to  it."  (Brief  for  Appellants,  p.  23.) 

The  preamble  of  this  agreement,  which  is  as  much  a  part 
of  the  contractual  relationship  as  the  rest  of  the  instru- 
ment^^  contained  a  warranty  that  the  appellants  are  the 
owners  of  what  they  there  state  is  a 

''new  and  itseful  core  binding  composition  herein- 
after referred  to  as   Core-Min-Oil,  consisting  of  two 


34Tr.  Vol.  I,  pp.  242-244 ;  Tr.  Vol.  IV,  pp.  1543,  1547.  For  the 
convenience  of  the  Court  we  have  set  forth  the  claims  of  these 
patents  in  the  Appendix. 

35See  Pressed  Steel  Car  Co.  v.  Union  Pacific  Ry.  Co.,  270  Fed. 
518  (CCA  2). 
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components,  a  secret  solution  and  asphalt  emulsion, 
and  to  new  compositions  for  other  foundry  uses,  siich 
as  core-covering/' 

In  the  next  paragraph  of  the  preamble,  Peck  and  Rud- 
dle warrant  that  their  Core-Min-Oil  is  fully  described  in 
certain  patent  applications  referred  to  therein. ^^ 

Paragraph  1  of  the  agreement  grants  an  exclusive 
license  from  Peck  and  Ruddle  to  Shell  to 

**make,  use  or  sell  under  the  said  three  Ruddle  U.  S. 
patent  applications" 

and 

''any  patents  to  be  issued  thereon,  and  under  any 
applications  covering  improvements  of  the  inventions 
disclosed  in  said  applications  and  other  inventions 
in  so  far  as  they  relate  to  compositions  for  foundry 
use  owned  or  controlled  by  Peck  and  Ruddle,  and 
any  patents  issued  together  with  the  right  to  sub- 
license third  parties."    (Tr.  Vol.  I,  pp.  17,  18.) 3' 


36Tr.  Vol.  I,  p.  17. 

There  is  considerable  reason  to  doubt  the  truthfuhiess  of  this 
latter  warranty,  because  appellants'  proofs  are  not  at  all  clear  as 
to  what  constitutes  the  formula  for  making  cores  with  Core-]\Iin- 
Oil.  The  only  formula  for  making  cores,  set  forth  in  the  patent 
applications,  is  the  one  appearing  on  page  2  of  patent  No.  2,193,- 
346  (Plaintiffs'  Exhibit  1,  Tr.  Vol.  4,  p.  1544),  issued  on  appli- 
cation serial  No.  179,150  contained  in  the  license  agreement, 
which  sets  forth  the  formula  which  Mr.  Ruddle,  on  cross-examina- 
tion, explicitly  said  would  not  work.    (Tr.  Vol.  I,  pp.  364-370.) 

37 Although  by  the  terms  of  paragraph  1  above  referred  to  Shell 
was  granted  an  exclusive  license  as  above  set  forth,  appellants  had 
the  option  after  two  years  of  declaring  the  license  twn-exclusive 
in  the  event  Shell  did  not  sell  a  required  amount  of  (^ore-Min- 
Oil  within  the  time.  (Tr.  Vol.  I,  pp.  19,  20.)  Although  ad- 
mittedly Shell  has  sold  no  core  oils  whatsoever,  no  attempt  has 
been  made  by  ai)pellants  to  take  advantage  of  this  provision  of 
the  contract. 
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Paragraph  2  of  the  license  required  that  Shell  should 

diligently  attempt  to  sell,  not  core  oil  generally,  but  only 

"  Core-Min-Oil   and   other   compositions   for   foundry 

use  as  covered  bj'   said  patent  applications  or  later 

patents."    (Tr.  Vol.  I,  p.  18.)'^*^ 

This  express  language  in  paragraph  2  of  the  agreement 
directly  refutes  appellants'  abortive  and  misleading  at- 
tempts by  means  of  incomplete  quotations,  etc.,  to  make 
the  plain  and  unambiguous  language  of  said  paragraph 
2  mean  other  than  what  it  says.  For  example,  we  find  the 
following  misrepresentations  of  the  terms  of  paragraph  2 
in  the  contract,  as  set  forth  in  appellants'  brief: 

'*It  is  thus  seen  that  the  obligation  of  diligence 
with  reference  to  attempted  marketing  and  the  obli- 
gation to  pay  royalty  pertained  both  to  the  original 
product  *  Core-Min-Oir,  and  by  the  use  of  the  words 
'and  other  compositions  for  foundry  use',  improve- 
ments thereon  as  well  as  departures  therefrom." 
(Brief  for  Appellants,  p.  8.) 

Only  by  omitting  from  paragraph  2  of  the  agreement  the 
words  "as  covered  by  said  patent  applications  or  later 
patents"  and  by  disregarding  the  preamble  can  the  con- 
clusion thus  set  forth  be  arrived  at. 

Again,  we  find  the  statement  in  the  brief  for  appel- 
lants 

"The  primary  issue  established  by  the  complaint  is 
the  charge  that  Shell  Oil  has  neither  sold  nor  at- 
tempted to  sell  in  conformity  with  the  burden  as- 
sumed by  them  in  the  contract,  Core-Min-Oil  or  any 


38" Other   compositions   for    foundry  use"   are   defined   in   tlie 
eamble  as  ''core  covering".    (Tr.  Vol.  1,  p.  17.) 


preamble 
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other  composition  for  foiindrj'^  use,  developed  by  plain- 
tiffs, hi/  defendants,  or  otherwise,  all  cominri  ivitMn 
the  terms  of  the  contract."  (Plaintiffs'  Brief,  pp. 
8,  9.) 

It  is  obvious  from  a  mere  reading  of  the  paragraph  of 
the  agreement  above  referred  to  that  there  was  no  obliga- 
tion imposed  upon  Shell  to  diligently  attempt  to  sell  any- 
thing except 

"Core-Min-Oil  and  other  compositions  for  foundry 
use  as  covered  hy  said  patent  applications  or  later 
patents." 

Again  we  find  the  statement  in  the  brief  for  appel- 
lants that  the  letter  of  cancellation  referred  to  therein 
does  not  state  that 

**any  effort  has  ever  been  made  to  attempt  to  sell 
Core-Min-Oil,  as  provided  in  section  2  of  the  contract, 
Ex.  5,  or  any  other  core  oil  or  composition  for  fown- 
dry  use."  (Brief  for  Appellants,  p.  11.) 

Obviously  no  such  obligation  was  imposed  upon  Shell  Oil 
by  the  provisions  of  paragraph  2  above  referred  to,  and, 
again,  it  is  only  by  the  elimination  of  the  words  "as  cov- 
ered by  said  patent  applications  or  later  patents"  that 
such  a  statement  can  be  made. 

The  brief  for  appellants  is  replete  with  similar  state- 
ments and  we  ^^^ll  not  attempt,  at  this  time,  to  discuss 
each  thereof  but  for  the  sake  of  completeness  such  state- 
ments are  found  set  forth  in  the  footnote.^"* 


30" Since  no  effort  was  made  to  perform  that  clause  of  the  agree- 
ment calling  for  diligent  attempts  on  Ihe  part  of  Shell  Oil  to  sell 
Core-Min-Oil  and  all  other  compositions  for  foundry  use  falling, 
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In  paragraph  3  on  the  License  Agreement,  Shell  was 
required  to  diligently  attempt  to  interest  its  affiliates  in 
selling  not  core  oils  generally  but  only 

"Core-Min-Oil  and  other  compositions  for  fowndry 
use  as  covered  by  said  patent  applications  or  later 
patents".    (Tr.  Vol.  I,  p.  18.) 

It  will  be  noted  that  in  both  of  these  paragraphs  the 
field  referred  to  in  the  preamble  of  the  agreement  was  re- 
stated, that  is,  Shell's  endeavors  were  to  be  only  with 
respect  to  "Core-Min-Oil"  and  other  compositions  for 
foundry  use  as  covered  by  the  patent  applications  or 
patents  to  be  issued  thereon.^^ 

Paragraph  4  of  the  agreement^!  provided  that  the  policy 
and  practice  of  marketing  Core-Min-Oil  should  be  left  to 
the  discretion  of  Shell.  Certainly  if  the  Core-Min-Oil 
product  was  useless  or  if  the  reputation  of  Shell  would 

from  time  to  time,  within  the  contract  *  *  *"  (Brief  for  appel- 
lants, p.  18.) 

"With  these  reports  in  hand,  Shell  Oil  approached  plaintiffs 
and  sought  an  exclusive  license  to  make  and  sell  Core-Min-Oil  mid 
all  other  products  for  foundry  use  developed  either  by  plaintiffs 
or  defendants.  (Exhibit  5,  Tr.  16,)''  (Brief  for  Appellants,  p. 
45.) 

"*  *  *  on  November  2,  1938,  Shell  Oil  *  *  *  ostensibly  set  out 
carrying  out  the  terms  of  the  contract,  and  particularly,  the  re- 
quirement that  Shell  'diligently  attempt  to  sell  Core-Min-Oil  and 
other  compositions  for  foundrif  use'  ".  (Brief  for  Appellants,  p. 
46.) 

«It  is  of  interest  to  note  that  Ruddle  (Tr.  Vol.  Ill,  p.  1227) 
testified  that  a  core  oil  consisting  of  sodium  silicate  and  asphalt 
emulsion  was  not  his  Core-Min-Oil.  This  testimony  is  one  of  the 
few  instances  wherein  Ruddle's  appraisal  of  the  scope  of  his 
Core-Min-Oil  approached  fact  rather  than  fiction.  He  undoubtedly 
realized  that  his  Coi-e-Alin-Oil  was  a  composition  which,  as  defined 
in  his  patents,  necessarily  included  not  only  sodium  silicate  and 
asphalt  emulsion,  but  sodium  fluosilicate  and  aluminum  sulphate. 

4iTr.  Vol.  I,  p.  18. 
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be  endangered  by  selling  a  product  which  would  not  be 
acceptable  to  the  trade,  under  the  provisions  of  this  para- 
graph Shell  could  refuse  to  market  Core-Min-Oil.  Like- 
wise, even  assuming  for  the  purposes  of  argument  that 
Core-Min-Oil  was  useful,  if  it  can  not  be  used  in  ninety- 
eight  OT  ninety-nine  per  cent  of  the  foundry  ovens  in  the 
United  States,  which  is  an  uncontroverted  fact,  under  the 
provisions  of  this  paragraph  it  is  submitted  that  Shell 
could  refuse  to  market  it  in  the  extremely  limited  field  of 
operation. 

Paragraph  7  of  the  agreement^^,  the  royalty  clause, 
relates  only  to  the  manner  of  computing  royalties  where 
Core-Min-Oil  is  sold,  and  in  no  way  imposes  any  positive 
or  any  duty  on  Shell  to  sell.  Despite  the  language  of  the 
preamble,  which  defines  ''other  compositions  for  foundry 
use  such  as  core  coverings",  an  ancillary  product,  and 
despite  the  fact  that  Ruddle 's  silicate  core  oil  was  the  sole 
consideration  for  the  contract,  this  paragraph,  according 
to  Mr.  Buddie,  would  require  Shell  to  pay  royalties  to 
appellants  if  they  sold  linseed  oil  or  Houghton  Oil,  core 
oils  which  have  been  on  the  market  for  years  prior  to  Mr. 
Ruddle's  venture  into  core  oils.  It  would  require  Shell 
to  pay  royalties  to  appellants  if  they  sold  kerosene  for 
use  in  the  art  of  core  malving.*^ 

Likewise,  despite  the  fact  that  the  obligations  imposed 
upon  Shell  by  the  other  paragraphs  of  the  contract  relate 
only  to  the  silicate  core  oil  covered  by  the  Ruddle  patents 
or  applications,  appellants  seek  by  distortion  of  the  mean- 


*2Tr.  Vol.  I,  p.  19. 

"Tr.  Vol.  Ill,  pp.  1433-1435. 
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ing  of  this  paraigraph  of  the  agreement,  to  change  the 
plain  meaning  of  those  other  paragraphs  to  impose  obli- 
gations on  Shell  never  contemplated  by  the  agreement. 

Thus,  throughout  appellants'  brief *^  they  attempt  to 
employ  paragraph  7  of  the  agreement  as  an  unjustified 
basis  for  imposing  on  Shell  an  obligation  to  market  a 
product  which  was  not  invented  by  Ruddle,  which  was  not 
covered  by  any  of  Ruddle's  patent  applications,  and  which 
if  it  ever  could  be  developed  into  a  core  oil,  would  bear  no 
resemblance  to  Ruddle's  defective  sodium  silicate  core 
oil.*5 

Paragraph  8^*  of  the  agreement  provided  that  Peck  and 
Ruddle  might  declare  the  exclusive  license  granted  to 
Shell  non- exclusive  in  the  event  that  Shell  did  not  sell 
Core-Min-Oil  in  certain  quantities.  At  least  on  April  8, 
1940,  if  Shell  had  not  sold  250,000  gallons  of  Core-Min-Oil, 
appellants  were  free  to  deal  with  any  one  else  in  the  event 
they  could  persuade  someone  to  become  interested  in  their 
useless  product. 

Paragraph  22  of  the  agreement^'  is  the  so-called  option 
paragraph.  This  paragraph  gave  Shell  up  to  six  months 
from  the  date  of  receiving  copies  of  the  applications  re- 
ferred to  in  the  preamble  to  investigate  the  patent  situa- 
tion in  regard  to  Core-Min-Oil.     In  the  event  Shell  con- 


■^^See  pages  34  and  35  for  example. 

^ ^'However  the  Court  need  not  concern  itself  as  to  the  inteiTire- 
tation  of  the  words  in  this  paragraph.  As  we  have  heretofore 
pointed  out  Shell  has  not  sold  one  gallon  of  any  core  oil.  Conse- 
quently there  are  no  royalties  due  appellants  under  any  con- 
struction of  this  paragraph. 

46Tr.  Vol.  I,  pp.  19-21. 

4'^Tr.  Vol.  I,  p.  24. 
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sidered  the  patent  situation  unsatisfactory,  then  Shell  was 
given  the  option  to  terminate  the  agreement  forthwith. 
Thus,  the  patent  situation  alo7ie  was  made  the  basis  for 
terminating  the  license  dunng  the  so-called  option  period. 
Therefore,  even  if  Shell  had  satisfied  itself  or  known  rni- 
equivocally  before  the  termination  of  this  option  period, 
that  the  Core-Min-Oil  product  was  absolutely  useless  as  a 
core  oil,  which  obviously  it  had  not,  in  view  of  the  great 
amount  of  work  done  after  this  option  period  had  expired, 
termination  by  Shell  on  the  ground  that  the  patent  situa- 
tion was  unsatisfactory,  would  merely  afford  the  basis  for 
another  controversy.  Accordingly,  Shell's  failure  to 
terminate  the  agreement  at  the  end  of  the  six  months' 
period  provided  by  this  paragraph  is  of  no  importance 
whatsoever  in  the  present  controversy. 

The  only  other  paragraph  of  the  agreement  requiring 
discussion  is  paragraph  27^*  which  required  both  parties 
to  keep  each  other  informed  of  any  improvements  in  "said 
products  and  their  method  of  manufacture",  referring  to 
Core-Min-Oil  and  other  compositions  for  foundrj^  use  as 
covered  by  Mr.  Ruddle's  patents  or  applications. 

What  the  agreement  did  not  provide  is  also  a  matter 
of  some  interest.  Contrary  to  the  statements  contained  in 
appellants'  brief ^'^  there  was  no  obligation  on  Shell  lo 
develop  Ruddle's  core  oil,  although  Shell  seriously  en- 
deavored for  over  a  year  after  the  signing  of  the  license 
to  make  something  practical  out  of  the  worthless  core  oil 
Ruddle  felt  was  ready  for  marketing  prior  to  his  taking 


4«Tr.  Vol.  I,  p.  25. 

^''For  example,  sec  page  2. 
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it  to  Shell  ;^"  and  there  was  no  obligation  upon  Shell  to 
market  anything  not  covered  by  the  Ruddle  applications. 
Much  less  was  there  any  obligation  on  Shell  Oil  to  attempt 
to  sell 

"Core-Min-Oil  or  any  other  composition  for  foundry 
use,  developed  by  plaintiffs,  by  defendants,  or  other- 
wise" 

as  asserted  by  appellants. ^^ 

From  the  foregoing  it  will  be  observed  that  in  so  far  as 
this  controversy  is  concerned,  the  following  obligations  and 
no  others  were  imposed  upon  Shell  by  the  terms  of  the 
agreement : 

(1)  Shell  was  to  attempt  diligently  to  sell  a  sodium 
silicate  or  silicate-containing  core  oil  or  other  compositions 
for  foundry  use  likewise  containing  a  sodimn  silicate  or 
silicate  solution  as  covered  by  the  Ruddle  patent  applica- 
tions (now  issued) ;  but  was  not  required  to  attempt  dili- 
gently or  otherwise  to  sell  any  other  type  of  core  oil  or 
other  compositions  for  foundry  use. 

(2)  Shell  was  to  attempt  diligently  to  interest  its  sub- 
sidiary companies,  etc.,  in  this  sodium  silicate  or  silicate- 
containing  core  oil  and  other  compositions  for  foundry 
use  as  covered  by  such  patent  applications. 

(3)  Shell  agreed  to  pay  to  appellants  a  stated  sum  on 
all  of  its  ''sales  of  Core-Min-Oil  and  other  compositions 
for  foundry  use". 

(4)  Shell  was  to  keep  appellants  informed  of  any  im- 
provements of  sodium  silicate-containing  core  oil  and  its 
method  of  manufacture. 


«oTr.  Vol.  I,  p.  392. 

siBrief  for  Appellants,  pp.  8,  9. 
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In  return  for  these  obligations  thus  imposed  upon  and 
assumed  by  Shell,  Shell  was  given  the  exclusive  right  to 
make  and  sell  this  sodium  silicate  containing  core  oil, 
which  at  the  time,  in  ignorance  of  the  true  facts,  Shell 
thought  was  a  useful  product.  However,  as  we  shall  point 
out  in  just  a  moment,  this  so-called  valuable  right,  which 
Shell  was  to  receive  in  consideration  of  its  obligations 
above  referred  to,  turned  out  to  be  entirely  worthless  since 
Ruddle's  sodium  silicate  core  oil  proved  to  be  inherently 
useless  and  not  capable  of  being  adopted  for  use  in  prac- 
tical commercial  foundry  operations, 

B.  ALTHOUGH  SHELL  DILIGENTLY  ENDEAVORED  TO  DEVELOP 
A  SUCCESSFUL  CORE  OIL  FROM  RUDDLE'S  DEFECTIVE 
SODIUM  SILICATE  CORE  OIL,  IT  WAS  UNSUCCESSFUL  IN  SO 
DOING  AND  THE  EVIDENCE  OVERWHELMINGLY  DEMON- 
STRATES THAT  RUDDLE'S  SODIUM  SILICATE  CORE  OIL  IS 
SO  INHERENTLY  DEFICIENT  THAT  IT  IS  IMPOSSIBLE  TO 
SUCCESSFULLY  PRODUCE  A  COMMERCIAL  CORE  OIL  THERE- 
FROM. 

Before  proceeding  to  an  analysis  of  the  testimony  pro- 
duced by  appellees,  which  clearly  describes  the  long  period 
of  experimental  work  done  by  their  technicians  in  their 
vain  endeavor  to  make  something  worth  while  from 
Ruddle's  useless  core  oil  and  the  conclusions  arrived  at 
by  such  men,  it  is  deemed  advisable  to  refer  briefly  to  the 
testimony  of  appellee's  expert  Mr.  Dietert. 

1.  The  testimony  of  appellees'  expert  Mr.  Dietert  establishes 
that  a  core  oil  containing  sodium  silicate  is  useless  from  the 
standpoint  of  commercial  foundry  practices  and  confirms  all 
of  Shell's  conclusions. 

The  testimony  of  Mr.  Dietert,  incidentally  the  only  wit- 
ness produced  by  either  of  the  parties  hereto  who  can  be 
at  all  considered  to  be  an  expert  in  the  core  oil  field,  clearly 
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and  succinctly  sets  forth  the  requirements  of  a  core  oil  for 
commercial  uses,  and  the  many  and  elaborate  standard 
tests  performed  by  him  with  Ruddle 's  sodium  silicate  core 
oil.   His  conclusion  as  to  its  lack  of  utility  is  that 

**I  find  no  commercial  utility  for  Core-Min-Oil  or  its 
ingredients."  (Tr.  Vol.  II,  p.  747.) 

The  conclusion  thus  arrived  at  by  this  eminently  quali- 
fied expert  fully  corroborates  the  conclusions  arrived  at 
by  Shell 's  technical  staff  after  over  a  year  of  experimenta- 
tion and  laboratory  test  work  and  is  in  and  of  itself  a 
complete  answer  to  this  appeal. 

Mr.  Dietert's  qualifications  to  testify  as  an  expert  in  the 
core  oil  field  consist  of  more  than  twenty  years  actual 
experience  in  foundry  practice.  He  was,  at  the  time  of 
testifying,  consulting  engineer  for  the  United  States 
Radiator  Corporation  of  Detroit,  Michigan;  the  J.  S. 
McCormick  Company  of  Pittsburgh,  Pennsylvania;  the 
Key  Company  of  East  St.  Louis,  Illinois ;  and  many  other 
concerns.-^^^  Thus,  this  expert  in  addition  to  having  a  very 
excellent  technical  education  also  had  a  most  enviable 
career  in  the  practical  operations  of  foundry  practice. 

Mr.  Dietert  in  the  course  of  his  testimony  listed  the 
many  necessary  characteristics  of  a  core  oil  before  it  can 
be  considered  essential  for  use  in  commercial  foundry 
operations.^-  We  will  not  unduly  lengthen  this  brief  by 
listing  them  all,  but  will  content  ourselves  with  but  a  brief 
mention  of  the  more  outstanding  requirements  referred  to 
by  him.  In  passing  it  might  be  noted  that  there  is  not  one 


5i»Tr.  Vol.  II,  pp.  688-695. 

52Tr.  Vol.  II,  commencing  at  p.  709. 
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scintilla  of  evidence  to  controvert  Mr.  Dietert's  testimony 
as  to  these  essential  and  necessary  requirements. 

Among  the  requirements  above  referred  to  is  the  neces- 
sity for  having  a  core  oil  which,  when  mixed  with  the  sand, 
will  not  cause  the  sand  to  dry  rapidly;  a  core  oil  which 
can  be  delivered  to  foundries  in  a  concentrated  form  with- 
out the  necessity  of  completely  revamping  storage  and  pip- 
ing facilities ;  a  core  oil  which  does  not  result  in  sticking ;  a 
core  oil  which  results  in  cores  having  sufficient  strength 
and  friability  or  coUapsibility  to  be  able  to  use  in  making 
good  castings;  a  core  oil  which  must  be  usable  ^dth  run- 
of-the-mine  sand,  which  is  employed  in  most  of  the 
foundries  in  the  bigger  foundry  areas  of  the  United 
States;  a  core  oil  which  must  mix  readily  with  the  sand 
and  after  being  mixed  and  stored  should  not  *' settle  out" 
or  drain  to  the  bottom  of  the  storage  pile ;  and  a  core  oil 
which  must  not  be  sensitive  to  the  atmosphere  within  the 
oven  so  that  it  can  be  baked  in  a  wide  variety  of 
atmospheres.^^ 

As  we  shall  point  out  in  just  a  moment,  none  of  the 
above  necessary  requisites  of  a  core  oil  is  present  in  Mr. 
Ruddle's  sodium  silicate  core  oil. 

Mr.  Dietert  first  attempted  to  use  a  core  oil  containing 
sodium  silicate  in  1923  but  his  results  were  unsuccessful. 
He  described  his  attempt  as  follows: 

'*Q.  Do  you  know  in  all  your  experience  in  the 
foundry  art  and  es])ecially  relating  to  coremaking,  of 
any  successful  core  oil  containing  sodium  silicate  as 


!i3Tr.  Vol.  11,  pp.  710,  711,  717-718,  719-721,  724,  725,  727,  728, 
729,  735-738. 
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one  of  its  ingredients  that  has  ever  been  commercially 

manufactured  and  sold? 

******* 

A.  I  know  of  no  successful  core  oil  that  uses 
sodium  silicate  as  the  base. 

Q.     Do  you  know  of  your  own  knowledge  whether 
foundry  men  in  the  past  have  attempted  to  use  or 
experiment  with  core  oil  which  contained  solium  sili- 
cate as  one  of  its  ingredients? 
******* 

A.  Yes,  I  do  know  of  cases.  I  have  tried  that  my- 
self, when  I  first  went  with  Radiator. 

Q.  What  do  you  mean  when  you  first  went  with 
Radiator!  When  you  first  went  with  the  IT.  S.  Radia- 
tor Corporation? 

A.    Yes. 

Q.    That  was  in  1923? 

A.     That  was  in  the  fall  of  1923. 

Q.     What  were  the  results  of  your  attempts  to  use 

core  oil  containing  sodium  silicate? 

#***«*« 

A.     They  were  unsuccessful. 

Q.  Do  you  know  any  reason  why  core  oils  contain- 
ing sodium  silicate  as  one  of  their  ingredients  were 
unsuccessful? 

A.  Well,  we  concluded — I  did — under  my  direction, 
actually  tried  myself — that  sodium  silicate  was  in- 
herently unsuited  as  a  core  binder,  the  difficulty  in 
baking,  moisture  absorption,  which  gives  you  a 
strength  loss  when  the  core  was  stored  or  in  storage, 
or  when  it  M^as  placed  in  the  mold  and  you  didn't  pour 
the  mold  right  away  you  absorbed  a  lot  of  moisture 
on  the  surface  of  the  core 

Q.  I  think  that  is  enough.  There  are  other  rea- 
sons! 

A.     There  are." 

(Tr.  Vol.  II,  pp.  700-702.) 
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Again  in  1941  Mr.  Dietert  performed  a  series  of  tests 
using  a  sodium  silicate  core  oil.  This  time  the  core  oil 
used  was  Mr.  Ruddle's  Core-Min-Oil,  and  the  three 
formulas  used  by  him  were  those  furnished  by  Mr.  Ruddle 
to  Shell  after  the  signing  of  the  agreement.^^  According 
to  Mr.  Dietert  all  three  formulas  were  comparable  one 
with  the  other  and  none  of  them  was  practical.^^ 

In  addition,  this  expert  also  worked  with  a  core  oil  con- 
taining sodium  silicate  and  asphalt  emulsion,  but  omitting 
the  two  other  chemicals  suggested  by  Mr.  Ruddle  in  his 
formulas  and  he  testified  that  cores  made  therewith  were 
identical  with  cores  made  with  the  additional  chemicals.^*' 

Unfortunately  space  does  not  permit  a  detailed  recita- 
tion of  the  various  elaborate  tests  employed  by  Mr. 
Dietert,  all  in  accordance  with  American  Foundry  Associa- 
tion procedure,  which  enabled  him  to  arrive  at  his  conclu- 
sions, but  his  testimony-  in  that  regard  commences  at  Vol. 
II,  page  703  of  the  Transcript  of  Record. 

After  completing  certain  work  in  his  own  laboratory 
using  an  electric  oven,  he  endeavored  to  use  Mr.  Ruddle's 
sodium  silicate  core  oil  in  the  regular  direct-fired  ovens 
used  at  the  United  States  Radiator  Corporation,  but  found 
that  all  such  cores  were  unsatisfactory  and  unusable.^'^ 
The  fact  that  Mr.  Ruddle's  sodium  silicate  core  oil  would 
be  valueless  and  useless  when  used  in  direct-fired  ovens  is 
an  admitted  fact  herein^^  and  Mr.  Dietert  testified  that 


54Tr.  Vol.  II,  pp.  705,  810-811,  894-895;  Defendants'  Exhibits 
(HI  and  HH,  Tr.  Vol.  IV,  pp.  1799-1800. 
55Tr.  Vol.  II,  p.  709. 
5«Tr.  Vol.  11,  p.  749. 
"Tr.  Vol.  II,  pp.  740-741. 
68Tr.  Vol.  II,  p.  774. 
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only  one  or  two  per  cent  of  the  core  ovens  in  the  United 
States  are  electric  ovens. '^^  This  testimony  is  uncontro- 
verted.  So  that  at  the  outset,  even  assuming,  contrary  to 
fact,  that  Mr.  Ruddle's  sodium  silicate  core  oil  is  other- 
wise of  some  value,  it  could  not  be  used  in  ninety-eight  or 
ninety-nine  per  cent  of  the  foundries  in  existence  today. 
However,  the  Ruddle  sodium  silicate  core  oil  was  inher- 
ently valueless  for  use  in  any  type  of  core  making  opera- 
tions. 

Mr.  Dietert  in  the  course  of  his  experimenting,  including 
laboratory  and  actual  work  for  the  foundry,  made  an 
estimated  number  of  456  cores. ^"  He  made  59  cores  for 
foundry  use  and  the  results  are  shown  on  a  Smnmary 
Sheef^  in  which  is  set  forth  in  quite  some  detail  the  pro- 
cedure and  formula  used,  the  tjqoe  of  oven,  time  of  baking, 
etc.  From  this  Summary  Sheet  it  is  noted  that  of  the  59 
cores  so  made  39  were  not  usable,  giving  a  percentage  of 
core  loss  of  66%.  As  Mr.  Dietert  testified,  the  percentage 
of  core  loss  usually  permitted  by  the  United  States  Radia- 
tor Corporation,  which  we  submit  can  safely  be  taken  as  a 
standard,  was  between  one  and  one-half  per  cent  to  five 
per  cent.*^-  These  figures  eloquently  speak  as  to  the  useless- 
ness  of  Mr.  Ruddle's  core  oil. 

Mr.  Dietert  gave  numerous  reasons  for  his  opinion  that 
Mr.  Ruddle's  Core-Min-Oil  has  no  commercial  utility  and 
of  no  value  whether  used  in  an  electric  oven  or  in  a  direct- 
fired  oven,  but  we  shall  content  ourselves  with  but  a  brief 
mention  of  a  few  of  them. 


59Tr.  Vol.  II,  pp.  697-698,  766. 

60Tr.  Vol.  II,  p.  747. 
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Sand  mixed  with  this  core  oil  air-dried  rapidly  and 
crusted  over,  requiring  removal  of  the  crust  and  continual 
cleaning  of  the  core  boxes. 

It  would  be  impossible  to  deliver  Mr.  Ruddle's  Core- 
Min-Oil  to  foundries  in  a  concentrated  form  or  ready-to-use 
oil  which  would  require  in  large  foundries  duplication  of 
underground  storage  tanks  and  pumping  equipment,  piping 
and  metering  system. 

It  is  an  unpleasant  oil  to  handle,  because  of  fast  drying 
and  stickiness. 

Cores  made  therefrom  did  not  possess  sufficient  strength, 
and  at  the  same  time  the  required  degree  of  collapsibility 
to  be  employed  in  production  work,  since  instead  of  being 
shaken  out,  they  would  have  to  be  removed  by  a  sharp  tool 
and  hammer  or  a  pneumatic  tool. 

It  could  not  be  used  with  run-of-the-mine  sand  which  is 
employed  in  most  of  the  foundries  in  the  bigger  foundry 
areas  in  the  United  States. 

It  mixed  poorly  with  sand  and  after  being  mixed  and 
stored,  it  drained  to  the  bottom  of  the  storage  pile. 

Cores  made  with  the  Ruddle  core  oil  were  erratic  in 
baking. 

Small  cores  of  one  inch  thickness  could  be  baked  in  a 
third  of  the  time  of  cores  made  with  Linoil,  but  when  the 
thickness  of  cores  made  with  Ruddle's  core  oil  increased, 
the  speed  of  baking  was  materially  reduced.  Likewise, 
such  cores  overbaked  along  the  edges. 

Good  booking  of  the  core  boxes  was  difficult  because  of 
the  fast  air  drying. 
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Cores  made  with  Ruddle's  core  oil  absorbed  moisture 
readily  and  thereby  lost  strength  and  hardness,  which 
would  cause  defective  castings.^^ 

There  is  not  one  scintilla  of  evidence  in  the  record  in 
any  manner  controverting  the  objectionable  characteristics 
of  Ruddle's  sodium  silicate  core  oil,  as  testified  to  by  Mr. 
Dietert  and  set  forth  above.  This  evidence  in  and  of  itself 
is  a  complete  and  conclusive  answer  to  all  of  appellants' 
contentions  herein.  However,  as  we  shall  now  point  out, 
each  of  the  conclusions  arrived  at  by  Mr.  Dietert  with  re- 
spect to  the  uselessness  of  Mr.  Ruddle's  core  oil  is  sub- 
stantiated by  the  testimony  of  appellees'  technicians  who 
experimented  with  Mr.  Ruddle's  core  oil  for  a  period  of 
over  a  year. 

2.  Shell's  work  on  the  Ruddle  sodium  silicate  core  oil,  which 
continued  over  a  long  period  of  time,  indicated  conclusively 
that  such  core  oil  was  unfit  to  be  sold  and  was  inherently 
valueless. 

Immediately  following  the  execution  of  the  agreement 
and  under  the  delusion  that  Mr.  Ruddle 's  silicate  core  oil 
was  developed  to  the  extent  that  it  was  ready  to  place  on 
the  market.  Shell  set  about  to  obtain  sales  promotional 
data  for  use  in  presenting  this  core  oil  to  the  foundries.®* 
Mr.  Spotswood,  who  had  done  some  work  with  Mr.  Rud- 
dle's core  oil  shortly  prior  to  the  signing  of  the  contract, 
was  assigned  to  this  task  and  commenced  his  work  on 
May  5,  1938  at  the  Vulcan  Foundry  in  Oakland,  Cali- 
fornia.®^ 


«"5Tr.  Vol.  II,  pp.  716,  717,  718,  719,  721,  722,  724,  725,  726,  727, 
728-729,  731-733,  736-741. 
64Tr.  Vol.  II,  pp.  674,  869. 
65Tr.  Vol.  II,  p.  641. 
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One  of  the  first  things  that  Mr.  SpotsM'^ood  discovered 
was  that  two  of  the  ingredients  of  Ruddle's  '* Secret 
Solution" — aluminum  sulphate  and  sodium  fluo-silicate — 
were  entirely  superfluous.  In  other  words,  no  different 
results  were  obtained  by  using  sodium  silicate  alone  with 
asphalt  emulsion  than  by  including  the  other  ingredients 
prescribed  by  Mr.  Ruddle  in  his  patent  applications.*^^ 

This  fact  was  confirmed  by  the  Emeryville  Laboratory 
of  Shell  Development.  Mr.  Everson,  a  chemist  em- 
ployed by  the  Shell  Development,  made  up  six  samples  of 
sodium  silicate  solution  and  one  sample  of  Ruddle  Solu- 
tion, which  were  identified  as  Tuemmler  solutions  for  the 
reason  that  Doctor  Tuemmler  instructed  Mr.  Everson  to 
prepare  the  solutions.^'  These  seven  samples  were  turned 
over  to  Mr.  Spotswood,  who,  without  any  knowledge  of  the 
contents  of  the  mixtures,  performed  a  series  of  tests  which 
indicated  the  identity  of  results  using  either  sodium  sili- 
cate alone  or  with  the  added  ingredients  of  sodium  fluo- 
silicate  and  aluminum  sulphate.  Mr.  Spotswood 's  testi- 
mony in  that  connection  is  as  follows : 

"Q.  What  were  the  results  or  conclusions  you 
arrived  at  by  means  of  working  with  the  Tuemmler 
solutions!  That  is,  were  the  cores  made  with  Solu- 
tions 1  to  7  all  substantially  the  same,  or  were  there 
any  differences  that  you  could  note? 

A.  For  all  practical  purposes  there  was  no  differ- 
ence. I  might  say  that  these  seven  solutions  which 
were  made  under  Dr.  Tuemmler 's  supervision  were 
given  to  myself  and  Mr.  Waller,  and  were  taken  to  the 
Vulcan  Foundrv  and  tests  were  made  in  which  these 
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mixtures  were  mixed  with  sand,  cores  were  prepared, 
and  during  the  operations  observations  were  made. 
In  all  cases  there  were  substantially  no  differences 
between  any  of  the  mixtures.  These  tests  were  made 
in  which  we  had  no  knowledge  of  any  of  the  mixtures 
subsequent  to  the  experiments."  (Tr.  Vol.  II,  pp.  858- 
859.) 

After  the  startling  discovery  that  the  formula  submitted 
by  Mr.  Ruddle  was  composed  of  superfluous  ingredients, 
other  difficulties  inherent  in  a  sodium  silicate  core  oil 
began  to  manifest  themselves,  as  Shell  proceeded  with  its 
endeavor  to  obtain  promotional  data  on  the  Core-Min-Oil. 

For  example,  Mr.  Spotswood  testified  on  cross-examina- 
tion that: 

*'Q.  What  are  the  difficulties  that  you  think  existed 
with  Core-Min-Oil  cores'? 

A.  First,  the  Core-Min-Oil  cannot  be  baked  in  a 
direct-fired  oven;  the  Core-Min-Oil  evaporates  rapidly 
on  the  bench,  causing  a  loss  in  strength  of  the  mix- 
ture; it  settles  in  the  sand  mix;  it  crusts  over;  it 
sticks  to  the  tools,  the  equipment,  and  in  the  cope;  it 
is  highly  susceptible  to  humidity;  it  has  a  very  poor 
strength-collapsibility  relationship."  (Tr.  Vol.  II,  p. 
880.) 

and  he  explained  that  the  rapid  evaporation,  crusting  over 
and  sticking  to  tools  was  observed  in  May,  1938;  settling 
in  the  sand  mix  was  obsei^ved  around  June  or  July,  1938; 
susceptibility  to  humidity  around  November  or  December, 
1938;  poor  strength-collapsibility  relationship  after  data 
on  strength  and  fi'iability  had  been  obtained  along  in 
June,  1938.^"  The  amount  of  work  done  by  Mr.  Spotswood 
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after  the  signing  of  the  license  agreement  is  indicated  by 
the  reports,  Plaintiffs '  Exhibits  15  to  21,  and  by  the  volu- 
minous notes  made  by  him  and  constituting  the  major 
part  of  Plaintiffs'  Exhibits  49  and  50,  not  reproduced 
herein. 

As  a  result  of  his  experiments  over  a  period  of  a  year 
and  three  months  working  on  the  problems  which  Core- 
Min-Oil  presented,  Mr.  Spotswood  testified  that  he  was 
unsuccessful  in  producing  a  good  sodium  silicate  core  oil 
that  could  be  used  in  commercial  foundry  operations,  and 
that  he  was  never  able  to  overcome  the  difficulties  encoun- 
tered. His  testimony  in  this  regard  is  as  follows : 

**Q.  And  during  all  of  the  time  that  you  were 
doing  this  work  at  the  Vulcan  Foundry,  were  you 
using  the  core  oil  in  regular  commercial  foundry 
operations,  or  were  they  in  the  nature  of  laboratory 
operations  ? 

A.  All  of  our  experiments,  both  at  the  refinery  and 
at  the  foundry,  were  limited  to  laboratory  applica- 
tions, in  that  there  was  close  technical  supervision 
during  all  of  the  process. 

Q.  Can  you  tell  me  approximately  how  many  cores 
you  made  with  these  core  oils  that  you  worked  with 
from  January  of  1938  to  March  of  1939? 

A.  Oh,  I  would  say — oh,  I  would  say  at  least 
several  thousand. 

Q.     Did  you  hear  Mr.  Spiri  list  the  difficulties  that 
he  said  he  had  encountered  with  this  core  oil,  which 
list  he  gave  on  the  witness  stand  here  this  morning? 
A.    I  did. 

Q.     To  shorten  it  up,  did  you  encounter  those  same 
difficulties  that  he  referred  to? 
A.     I  did;  and  more,  too. 

Q.  Are  the  difficulties  that  you  encountered  all  set 
forth  in  your  notebooks? 
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A.     Yes,  they  are  completely  covered. 

Q.  What  was  the  result  of  your  effort  of  a  year 
and  three  months  in  working  with  these  core  oils, 
consisting  of  Ruddle  Solution  and  asphalt  emulsion 
and  sodium  silicate,  as  to  whether  or  not  you  were 
able  to  produce  a  good  core  oil  that  could  be  used  in 
commercial  foundry  operations! 

A.  We  were  unsuccessful."  (Tr.  Vol.  II,  pp.  863- 
864.) 

Like  Mr.  Spotswood,  Dr.  Wright's  work  exemplified  by 
the  voluminous  notes  contained  in  Exhibits  51  and  52,  not 
reproduced  herein,  also  encountered  the  inherent  difficul- 
ties in  sodium  silicate  core  oils.  Innumerable  core  oil 
emulsions  containing  sodium  silicate  were  prepared  by 
Dr.  Wright  beginning  about  August,  1938,^^  and,  on  Decem- 
ber 23,  1938,  Dr.  Wright  prepared  some  mixtures  of 
asphalt  emulsion  and  sodium  silicate  which  he  considered 
quite  stable. 

The  purpose  of  endeavoring  to  produce  a  stable  mixture 
of  asphalt  emulsion  and  sodium  silicate  was  to  produce  a 
ready-to-use  core  oil  in  order  to  cover  the  very  serious 
obstacle  of  having  to  sell  the  core  oil  in  two  containers, 
such  as  tank-cars,  to  various  foundries  who,  in  turn,  would 
have  to  duplicate  their  piping,  storage  and  other  facilities 
in  order  to  be  able  to  use  it.  As  we  have  heretofore 
pointed  out,  Mr.  Dietert  considered  this  as  one  of  the 
many  serious  difficulties  with  Ruddle's  sodium  silicate 
core  oil.  However,  after  preparing  mixtures  to  meet  the 
requirements  of  stability,  it  was  then  necessary  that  those 
mixtures  meet  the  other  essential  foundry  core  oil  require- 
ments.   The  prepared  mixtures,  and  there  were  many  of 
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tliem,  were  submitted  to  Mr.  Spotswood  and  Mr.  Spiri, 
mainly  at  the  Vulcan  Foundry.  However,  Dr.  Wright, 
from  time  to  time,  was  called  upon  to  modify  the  formula 
of  his  mixtures  because  of  difficulties  encountered  at  the 
foundries.  As  Dr.  Wright  testified,  he  was  never  com- 
pletely successful  in  overcoming  the  problems  submitted 
to  him.   His  testimony  in  this  connection  is  as  follows  : 

''A.  In  the  early  part  of  the  second  division  of  my 
work  I  attempted  to  overcome  some  difficulties  which 
were  mentioned  by  Mr.  Spotswood,  I  believe,  and 
Mr.  Spiri,  wherein  they  stated  that  these  core  oil 
mixtures  which  I  had  prepared,  and  which  I  consid- 
ered stable,  or  fairly  stable,  these  core  oil  mixtures, 
when  mixed  with  sand,  were  not  as  workable  as  de- 
sired; that  is,  the  sand  would  either  stick  to  the 
foundry  cope,  and  secondly,  the  mixtures  would  not 
hold  together  as  well  as  they  should,  and  so  I  at- 
tempted to  modify  the  formula  which  I  had  previously 
established,  in  order  to  overcome  these  difficulties. 

Q.     On  whose  instruction,  by  the  way,  were  you 
doing  this  work — Mr.  Anderson's? 
[A.     Yes.] 

Q.     All  right,  continue. 

A,  As  time  went  on,  other  difficulties  were  brought 
forward,  such  as  pellet  formation.  The  core  oil  mix- 
tures, when  mixed  with  the  sand 

Q.     You  are  now  speaking  of  this  product  made 
with  asphalt  emulsion  and  water  glass? 
A.    In  all  cases  I  am  speaking  of  that  product. 
Q.     Of  that  product  alone,  yes.   Continue. 
A.     The  core  oil  mixtures,  when  mixed  with  sand, 
would  form  small  pellets  in  the  sand,  which  could  not 
be  mixed  homogenously  without  a  great  deal  of  diffi- 
culty, and  so  I  attempted  to  modify  the  formula  to 
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overcome  this  difficulty  and  other  difficulties,  quite  a 
number  of  which  I  do  not  believe  I  will  mention  at  this 
time,  were  encountered,  and  in  each  case  I  attempted 
to  modify  the  formula  to  overcome  the  difficulties. 
And  in  many  cases  I  was  successful  to  a  degree.  In 
other  cases,  1  was  completely  unsuccessful  and,  as  I 
remember,  the  last  thing  1  did  in  connection  with  core 
oil  mixture  was  to  try  to  improve — that  is,  the  sand 
mixes,  when  left  exposed  on  the  bench,  would  tend  to 
dry  very  rapidly,  and  I  attempted,  by  the  addition  of 
certain  agents,  to  make  a  mixture  to  overcome  this 
particular  difficulty. 

Q.  The  long  and  short  of  it  is  that  you  did  work 
out  a  product,  you  and  those  working  with  you,  which 
was  satisfactory  from  the  standpoint  of  overcoming 
these  problems,  and  so  reported  to  the  company? 

A.  Well,  it  is  my  opinion  that  we  were  never  com- 
pletely successfvl."  (Tr.  Vol.  II,  pp.  661,  662.) 

Mr.  Spiri  likewise  was  unable  to  make  anything  satis- 
factory out  of  Core-Min-Oil.  He  undertook  the  testing  of 
core  oils  for  Shell  in  the  middle  of  November,  1938"^  and 
devoted  much  time  from  that  date  until  July  or  August, 
1939,  in  experimentation  and  familiarizing  himself  with 
foundry  practices  as  indicated  by  his  reports  and  volu- 
minous notebook.'^*'  The  work  done  by  Mr.  Spiri  is  well 
exemplified  by  the  report  of  what  he  did  at  the  Vulcan 
Foundry."  Referring  particularly  to  experiments  where  a 
core  oil  was  made  by  mixing  asphalt  emulsion  and  sodium 
silicate   separately  with  the   sand,   since  not  all  of  Mr. 


'5Tr.  Vol.  II,  p.  820. 
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Spiri's  tests  were  conducted  with  Dr.  Wright's  mixtures,'* 
it  will  be  noted  that  a  poor  relationship  between  the 
strength  and  friability  or  collapsibility  is  present  in  all  of 
these  tests.  This  is  brought  out  in  Mr.  Spiri's  and  Mr. 
Spotswood's  reports  dated  August  7,  1939,'^^  which  con- 
tains the  conclusions  arrived  at  by  Mr.  Spiri  as  the  re- 
sult of  experimenting  with  sodium  silicate  core  oils.*^"  On 
page  19,^^  of  this  report,  is  given  the  result  of  the  Vulcan 
Foundry  tests  shown  on  pages  58  to  71  of  Defendants' 
Exhibit  MM,  and  indicates  the  poor  relationship  between 
strength  and  friability  of  the  cores  made  with  a  sodium 
silicate  containing  core  oil.  The  report  at  the  pages  above 
referred  to  concludes  with  the  following  statement : 

"The  tests  indicated  that  wherever  strength  was 
good  or  fair,  the  friability  was  poor,  and  vice  versa. 
The  fact  that  only  21%  of  all  cores  made  could  be  cast 
showed  (and  comparison  with  some  linseed-oil  cores 
confirmed  the  finding)  that  our  cores  were  not  strong 
enough  to  handle  or  that  the  friability  was  not  good. ' ' 

The  effect  of  these  March,  1939,  tests  by  Shell  reported 
in  Plaintiffs'  Exhibit  23,  above  referred  to,  indicated  quite 
definitely  that  a  sodium  silicate  core  oil  would  not  be  use- 
ful for  foundry  purposes,  but  Shell  again  went  further  in 
its  attempt  to  make  something  out  of  this  unsatisfactory 
product.  Taking  the  best  friability  and  strength  results 
found  by  Mr.  Spiri,  Dr.  Wright,  of  Shell  Development  at 


78Tr.  Vol.  II,  pp.  835-836.  See  Vulcan  Foundry  tests  58  to  71, 
inclusive.  Defendants'  Exhibits  MM  and  NN,  not  reproduced  here- 
in, which  tests  were  made  in  March,  1929. 

79Plaintiffs'  Exhibit  3,  Tr.  Vol.  IV,  p.  1568. 

«oTr.  Vol.  II,  p.  839. 

8iTr.  Vol.  IV,  pp.  1588-1589. 
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Emeryville,  made  up  an  emulsion  containing  carbon  black 
and  having  a  percentage  of  asphalt  and  sodium  silicate 
which  gave  the  best  strength-friability  relationship  thus 
far  obtained  in  any  of  Shell's  experiments.^^  This  carbon 
black  emulsion  was  tested  by  Mr.  Spiri  at  the  Axelson 
Foundry  in  Los  Angeles,  and  at  the  Berkeley  Brass 
Foundry  in  Berkeley.  Mr.  Spiri  testified  that  the  cores 
made  at  Axelson  with  the  best  sodium  silicate  core  oil 
Shell  had  been  able  to  make  were  not  strong  enough  and 
could  not  be  considered  for  making  castings.  His  testi- 
mony in  that  regard  is  as  follows: 

'*Mr.  Aurich.  Q.  Well,  you  also  did  some  work 
at  Axelson  Foundry.  You  might  go  on  and  tell  the 
Court,  in  your  own  way,  what  you  did  at  Axelson, 
what  oils  you  worked  with  down  there,  and  what  the 
results  were,  and  just  like  that. 

A.  The  Emeryville  laboratory  prepared  a  great 
number  of  these  Core-Min-Oils,  and  the  one  we  con- 
sidered best,  as  to  mixability  and  strength  and  fria- 
bility, we  took  to  a  fomidry  which  was  not  acquainted 
with  Core-Min-Oil  at  all.  That  was  the  Axelson  Ma- 
chine Foundry  in  Los  Angeles.  The  Shell  Develop- 
ment Company  prepared  five  cans  of  Core-Min-Oil, 
three  of  which  contained  a  black  Core-Min-Oil,  and 
two  of  Avhich  contained  a  light  oil. 

On  my  arrival  in  Los  Angeles  I  found  two  of  the 
black  oils  were  so  jelled,  we  could  not  shake  them  out 
of  the  can.  Those  could  not  be  used  for  mixing  with 
the  sand  at  all.  One  of  the  cans  containing  black  oil 
was  mixed  with  sand.    Cores  were  made  by  the  core- 


f^^The  exact  composition  of  these  sodium  silicate  solutions  is 
found  in  Dr.  Wrij?ht's  notebook,  Plaintiffs'  Exhibit  52,  p.  115 
thereof,  not  reproduced  herein. 
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makers  of  Axelson's;  a  few  cores  were  made  by  my- 
self. And  the  cores  were  put  in  their  semidirect-fired 
oven. 

The  result  was  that  the  cores  crumbled;  they  had 
no  strength  after  baking.  Of  course,  the  cores  were 
simple  cores,  just  cylindrical  type  of  cores.  In  order 
to  give  the  Core-Min-Oil  a  very  good  chance,  I  saw 
that  the  Axelson  Foundry  foreman  was  very  much  in- 
terested in  our  product.  He  told  me  that  I  could  use 
tlieir  electric-heated  furnace  and  make  some  cores  in 
there,  so  as  to  get  away  from  possible  attack  of  the 
flue  gases,  and  this  opportunity  was  taken  up,  and  I 
made  cores  and  put  them  in  the  electric  furnace.  I 
baked  them  with  the  same  baking  time  for  that  par- 
ticular size  of  core  as  I  had  experienced  at  the  Vulcan 
Foundry.  I  found  that  the  cores  were  not  strong 
enough,  and  they  were  not  approved.  None  of  them 
was  approved  for  making  any  castings,  because  the 
superintendent  of  the  foundry  simply  said  they  were 
not  strong  enough.  He  would  not  consider  them  for 
making  castings."    (Tr.  Vol.  II,  pp.  833-834.) 

The  Berkeley  Brass  tests  with  this  carbon  black  sodium 
silicate  core  oil,  referred  to  in  the  Defendants'  Exhibit 
NN,  test  numbers  4,  11,  16,  and  in  Plaintiffs'  Exhibit  23«* 
again  indicate  the  disadvantages  of  a  sodium  silicate  core 
oil.  However,  Mr.  Spiri's  conclusions  with  respect  to  the 
sodium  silicate  core  oils  with  which  he  was  working,  is 
very  definitely  testified  to  by  him.  He  testified  tliat  sodium 
silicate  containing  core  oils  could  not  be  baked  in  a 
direct-fired  oven ;  that  when  the  strength  of  the  cores  were 
sufficient  for  casting  purposes,  friability  was  not  sufficient, 


s^Tr.  Vol.  IV,  pp.  1597-1598. 
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and  where  friability  was  sufficient  strength  was  not  sufl&- 
cient.  He  stated  further  that  all  cores  used  for  making 
castings  had  to  be  selected;  that  in  the  tests  he  made  at 
Vulcan  Foundry  alone,  only  470  out  of  770  cores  were 
approved  for  making  castings;  that  cores  were  also  sub- 
jected to  water  absorption  purposes,  in  other  words  they 
could  not  be  stored  for  any  long  period  of  time ;  that  there 
was  sticking  to  the  core  boxes;  and  that  the  sand  mixed 
with  Core-Min-Oil  crusted  over  almost  immediately  after 
preparation.^^ 

The  work  described  indicates  a  vast  amount  of  time  and 
expense  expended  by  Shell  in  an  effort  to  make  something 
which  was  inherently  useless  into  an  article  of  some  value, 
a  task  which  it  was  not  required  to  do  under  the  license, 
but  Shell's  conclusions  as  to  the  uselessness  of  such 
product  were  not  reached  until  after  experimentation  last- 


85Tr.  Vol.  II,  pp.  837-839. 

Appellants'  criticism  of  Mr.  Spiri's  testimony,  appearing  at 
pages  32  and  33  of  their  brief,  is  entirely  unfounded.  With  re- 
spect to  work  done  by  him  at  the  Axelson  Foundry,  Mr.  Spiri's 
direct  testimony  was  confined  substantially  if  not  entirely  to  work 
done  by  him  at  that  place  with  sodium  silicate  core  oils,  and  very 
little,  if  any,  reference  was  made  thereto  with  reference  to  albino 
asphalt  linseed  core  oils.  The  two  questions  quoted  at  the  pages 
of  appellants'  brief  referred  to  above  follow  one  after  the  other. 
It  is  obvious  from  the  reading  of  the  testimony  that  in  the  answer 
to  the  question  quoted  at  page  32  of  the  brief  for  appellants  (Tr. 
Vol.  II,  p.  845)  the  witness  was  referring  specifically  to  work 
done  by  him  at  the  Axelson  Foundry  with  the  sodium  silicate  core 
oils  and  the  very  next  question  directed  to  the  witness,  appearing 
on  page  33  of  appellants'  brief  (Tr.  Vol.  II,  p.  845)  was  directed 
to  albino  asphalt  linseed  core  oil.  The  conclusions  above  set  forth 
by  Mr.  Spiri  are  those  which  he  found  with  respect  to  sodium 
silicate  core  oils  and  do  not  in  any  manner  refer  to  work  done  by 
him  with  albino  asphalt  linseed  core  oil. 


40 


ing  over  a  year.^*^  Because  of  the  inherent  impossibility  of 
employing  sodimn  silicate  as  a  base  for  a  core  oil,  Shell 
was  completely  unsuccessful  and  the  product  which  fur- 
nished a  consideration  for  the  license  granted  by  Peck 
and  Kuddle  was  as  useless  to  the  foundry  trade  after 
Shell  had  spent  over  $16,000.00  working  on  it,^"^  as  it  was 
when  Ruddle  first  came  to  Mr.  McSwain  and  explained  the 
difficulty  he  said  he  had  been  having  with  it. 

The  foregoing  facts  are  a  complete  answer  to  the  al- 
leged primary  breach  of  the  contract,  as  set  forth  in 
the  brief  for  appellants,^^  where  appellants  state  *'The 
primary  issue  established  by  the  complaint  is  the  charge 
that  Shell  Oil  has  neither  sold  nor  attempted  to  sell"  Core- 
Min-Oil,  which  assertion  is  again  repeated  on  page  11. 
Likewise,  the  foregoing  facts  are  a  complete  justification 
for  the  testimony  of  Mr.  McSwain  referred  to  on  pages 
11  and  23  of  the  brief  for  appellants,  that  Shell  never 
sold  so  much  as  a  single  gallon  of  Core-Min-Oil  to  anyone. 
In  order  to  avoid  any  confusion  as  to  Mr.  McSwain 's  tes- 
timony in  connection  with  this  point,  we  quote  it  as  fol- 
lows: 

*'Q.  That  is  just  exactly  the  point  there.  Can  you 
tell  me  whether  or  not  the  Shell  Oil  Company  ever 
attempted  to  sell  so  much  as  one  gallon  of  Core-Min- 
Oil  to  anybody  during  this  entire  time,  from  the  time 
it  first  heard  of  Core-Min-Oil  down  to  the  present 
day! 


^*'As  an  indication  of  the  vast  amount  of  work  done  by  Shell 
in  its  endeavor  to  perfect  a  marketable  core  oil  from  Buddie's  use- 
less sodium  silicate  core  oil,  note  the.  voluminous  notebooks,  notes 
and  rei)orts  of  Messrs.  Spotswood,  Spiri  and  Wright. 

«7Tr.  Vol.  II,  p.  905. 

ssPage  8. 
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A.     What  do  you  mean  by  attempting  to  selll 

Q.  Offered  it  to  foundries  and  said,  'Here,  we 
are  ready  to  deliver  it.     Buy  it'. 

A.     In  those  words? 

Q.  Well,  I  can't  say  the  words;  I  want  to  know 
the  facts. 

A.  We  undertook  a  sales  promotion  program  after 
we  had  signed  the  contract  \vith  Peck  and  Ruddle. 
There  was  no  background  for  this  material,  which  we 
thought  at  that  time  had  possibilities.  There  was 
no  history.  It  had  never  been  used  in  a  commer- 
cial foundry.  So  we  undertook  to  develop  informa- 
tion regarding  that  material  so  we  could  walk  into 
a  foundryman's  desk  and  say,  'This  is  what  this  mate- 
rial will  do'. 

Q.  Did  you  ever  walk  into  a  foundryman  and 
say,  'Here  is  Core-Min-Oil.  It  will  do  so-and-so.  We 
would  like  you  to  buy  it'? 

A.  We  couldn't  stultify  ourselves  to  that  extent. 
We  never  even  Juid  a  product  that  we  could  even 
offer. 

Mr.  Hackley.  Your  Honor,  I  ask  that  the  answer 
be  stricken  as  not  responsive  to  the  question. 

The   Court.     No;   it   is   very  pertinent  here.     He 
simply  makes  a  statement  in  no  uncertain  way,  *We 
simply   did  not  have   a  product  we   could   offer'.   I 
think  that  goes  to  the  very  heart  of  this  case." 
******** 

*'Mr.  Hackley.  Q.  Mr.  McSwain,  can  you  tell  me 
a  single  company  that  you  offered  to  sell  Core-Min- 
OU  to? 

A.  Well,  of  course,  that  word  'offer'  is  one  that 
would  require  a  definition  before  I  can  answer  that 
question  properly.  We  moved  into  the  Vulcan  Foun- 
dry on  the  theory  that  we  had  to  get  this  material 
into  commercial  use  in  at  least  one  foundry  where 
it  would  be  used  as  a  run-of-the-mill  product,  so  we 
could  go  to  other  foundries  and  tell  what  was  done. 


42 


We  never  had  a  material  that  the  Vulcan  Foundry 
could  use  in  their  commercial  operations.  It  never 
got  beyond  the  laboratory  stage."  (Tr.  Vol.  II,  pp. 
673-675.) 

At  tJie  conclusion  of  the  work  done  by  Mr.  Spiri,  Mr. 
Spotswood  and  Dr.  Wright,  it  became  apparent  to  Shell 
that  the  Ruddle  sodium  silicate  core  oil  could  never  be 
made  into  a  commercial  product,  so  that  on  July  26, 
1939,  Shell  notified  plaintiffs  of  such  fact  and  stated  it  was 
cancelling  the  agreement  because  of  failure  of  considera- 
tion.^" Shell's  lack  of  success  in  making  Ruddle's  useless 
core  oil  work,  furnishes  complete  basis  for  Mr.  McSwain's 
testimony  that  up  until  the  time  he  testified,  Shell  had 
never  sold  anj^  core  oil  for  any  purpose;  and  that  Shell 
has  completely  abandoned  all  efforts  to  manufacture  and 
sell  or  exploit  any  kind  or  type  of  core  oils.  His  testi- 
mony in  that  regard  is  as  follows: 

*'Q.     Will  you  state  whether  or  not  at  any  time 
prior   to    January   of   1938   the    Shell   Oil    Company 
had  ever  manufactured  or  sold  any  core  oil  or  other 
similar  product  for  foundry  purposes'? 
A.     They  had  not. 

Q.     From  January,  1938,  up  to  the  present  time, 
has   the   Defendant   Shell  Oil   Company  ever   manu- 
factured and  sold  any  core  oil  for  foundry  purposes'? 
A.     It  has  not. 

Q.     Has  the  Shell  Oil  Company  manufactured  and 
sold  any  core  oil  for  anj'  purposes? 
A.     It  has  not. 

Q.  Do  you  know  whether  or  not  the  Shell  Oil 
Company  has  completely  al)andoned  all  efforts  to 
manufacture  and  sell  or  exploit  any  kind  or  type  of 


oopiaintiffs'  Exhibit  10,  Tr.  Vol  IV,  p.  1563. 
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core  oils  or  products  for  related   factory    [foundry] 
uses? 

A.     It  has." 

Tr.  Vol.  II,  pp.  534-535. 

It  is  significant  to  note  that,  despite  the  fact  that 
plaintiffs  received  Shell's  notice  of  cancellation  in  July 
of  1939,  no  effort  has  been  made  by  appellants  to  have 
the  Ruddle  core  oil  manufactured  and  sold.^^ 

It  is  likewise  significant  that  the  foundries  with  whom 
Ruddle  had  dealings,  that  is,  Macauleys,  Kingwell,  and 
Vulcan,  never  used  Ruddle's  core  oil  in  their  conuner- 
cial  operations,  and  in  fact  Mr.  Ruddle  knows  of  no 
foundry  which  ever  did  use  his  core  oil  commercially.  In 
this  connection  Mr.  Ruddle  testified  as  follows: 

**Q.  Did  the  Kingwell  Foundry  ever  use  your 
Core-Min-Oil  in  their  commercial  operations'? 

A.     No,  they  did  not. 

Q.  Did  the  Macauley  Foundry  ever  use  your  Core- 
Min-Oil  in  commercial  operations? 

A.     No,   sir. 

Q.  Did  the  Vulcan  Foundry  ever  use  your  Core- 
Min-Oil  in  commercial  operations? 

A.     They  did  not. 

Q.  Did  omy  foimdry  that  pou  know  ever  use  your 
Core-Min-Oil  in  commercial  operationsf 

A.    No,  they  did  not." 

Tr.  Vol.  I,  p.  475. 


9iMr.  Ruddle 's  testimony  in  this  connection  is  as  follows : 

"Q.     Have  you  made  any  endeavor  to  have  your  Core-Min- 
Oil  manufactured  and  sold  by  anyone  since  the  termination 
of  the  contract  with  Shell? 
A.     We  have  not. ' ' 
Tr.  Vol.  ni,  p.  1445. 
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Plaintiffs'  witness,  Goth,  also  admitted  that  Mr.  Ruddle's 
core  oil  was  never  used  in  regular  production  operations 
at  Macauley's.®^ 

(a)  The  isolated  portions  of  reports  made  by  Shell's  employees  work- 
ing with  Ruddle's  sodium  silicate  core  oils,  and  quoted  in  appel- 
lants' brief,  are  in  no  way  inconsistent  with  the  conclusion  by 
Shell  that  a  sodium  silicate  core  oil  was  not  a  successful  product. 

The  attempt  by  appellants'  brief  to  quote  isolated  por- 
tions of  the  reports  made  by  Mr.  Spotswood^^  during 
the  time  he  was  working  with  Core-Min-Oil,  as  being 
conclnsions  drawn  by  Shell's  representatives,  is  in  com- 
plete variance  with  the  established  fact  that  all  these 
reports  were  the  result  of  experiments.  We  are  dealing 
here  with  a  core  oil  which  was  supposed  to  be  marketed 
for  commercial  foundry  operations.  Nothing  less  than 
complete  compliance  with  all  of  the  major  factors  re- 
quired in  a  commercial  foundrif  will  siifice  if  a  core  oil  is 
to  he  marketable.  If,  by  laboratory  experiments,  with 
consequent  careful  technical  supervision,  one  or  even 
more  of  these  factors  is  indicated  as  being  furnished  by 
the  core  oil  experimented  with,  still  this  does  not  provide 
a  conclusion  or  an  admission  that  the  core  oil  is  a  good 
oil.  For  example,  if  in  the  next  experiment,  the  same 
results  would  not  occur,  any  conclusions  stated  with  re- 
spect to  a  previous  experiment  would  be  utterly  value- 
less. Likewise,  if  a  subsequent  experiment  showed  the 
complete  absence  of  some  other  major  requirement  of 
a  core  oil,  what  was  said  about  a  previous  experiment 
certainly  could  not  be  considered  a  conclusion  or  admis- 


»2Tr.  Vol.  II,  pp.  590,  591. 

»3Brief  for  Appellants,  pp.  12-15,  19-21. 
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sion  as  to  the  success  of  a  core  oil,  looking  at  it  as  a 
whole. 

Consequently,  quotation  of  mere  isolated  parts  of  any 
of  the  reports  made  by  Shell's  technical  men,  showing 
that  in  such  and  such  experiment  one  particular  core  oil 
requirement  was  met,  becomes  ridiculous  when  it  is  real- 
ized that  Shell  never  was  able  to  make  out  of  Ruddle's 
sodium  silicate  core  oil  a  core  oil  which  would  be  suc- 
cessful for  commercial  foundry  operations.  Certainly  after 
spending  $16,000.00  on  experimentation,  Shell  would  try 
to  put  Ruddle's  Core-Min-Oil  on  the  market  if  it  were 
any  good  at  all.  Accordingly,  the  reports  of  the  Shell 
technical  staff  must  be  considered  in  their  entirety  be- 
cause the  experiments  reflected  in  those  reports  cov- 
ered a  long  period  of  time.  The  experiments  no  doubt 
indicated  at  times  that  here  was  a  core  oil  which  might 
work  (because  if  there  never  was  any  such  indication 
there  would  never  have  been  any  reason  for  experimen- 
tation). Thus,  prior  to  the  signing  of  the  contract,  two 
reports  were  issued  by  Mr.  Spotswood,  Exhibit  3  (Tr.  p. 
35)  and  Exhibit  4.  (Tr.  p.  44.)  These  reports,  quoted 
from  at  pages  12  to  15  of  appellants'  brief,  were  made  at 
a  time  when  Mr.  Spotswood  was  inexperienced  in  core- 
making  or  foundry  practice  and  as  he  testified 

'*A.  At  the  time  the  tests  were  made  we  didn't 
know  whether  they  were  good,  bad,  or  indifferent. 
No  tests  were  made  to  determine  the  various  prop- 
erties. 

Q.     Who  do  you  mean  by  *we';  yourself? 

A.     Myself. 

Q.  You  did  not  have  any  core  experience  at  that 
time,  and  you  would  not  know  I 

A.     That  is  right."  (Tr.  Vol.  II,  p.  646.) 
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Furthermore,  apparently  most  of  Mr.  Spotswood's 
knowledge  of  core  making  at  about  that  time  came  from 
Mr.  Ruddle,  who  familiarized  Mr.  Spotswood  as  to  the 
manner  of  manufacturing  cores. '^^ 

It  was  only  after  the  continuous  experiments  lasting 
over  a  long  period  of  time,  that  the  inherent  uselessness 
of  a  sodium  silicate  core  oil  became  apparent  to  Shell.  The 
final  conclusion,  therefore,  is  the  thing  which  has  to  be 
considered,  not  the  expression  of  promise  at  the  begin- 
ing  of  a  hopeless  experiment. 

The  foolishness  of  quoting  isolated  portions  of  the 
Shell  reports  is  found  in  appellants'  brief.  Quotations  ap- 
pearing on  pages  19  to  21  of  their  brief  are  placed  there 
without  regard  to  the  important  foundry  factors,  and  in 
one  instance,  shows,  complete  variance  from  the  facts. 

Thus,  the  inference  that  sand  mixed  with  sodium  sili- 
cate core  oil  was  kept  workable  as  long  as  three  or  four 
days  by  placing  wet  sacks  over  it,  resulting  from  the  quota- 
tion found  on  page  21  of  appellants'  brief,  is  completely 
at  variance  with  the  next  paragraph  of  the  report  not 
quoted  by  plaintiffs.  This  unquoted  paragraph  reads: 
"Samples  of  mixtures  prepared  from  Core-Min  were 
stored  for  22  hours  under  wet  rags  and  examined.  The 
stored  pipe  [pile]  was  found  to  have  crusted  over  to 
a  depth  of  one-half  inch.     It  is  reasonable  to  expect 
that  longer  periods  will  yield  thicker  crusts  as  cores 
can  be  completely  dried  by  leaving  in  the  open  air." 
Plaintiffs'  Exhibit  15,  rendered  on  June  30,  1938, 
Tr.  Vol.  I,  p.  73. 


06Tr.  Vol.  I,  p.  468;  Vol.  Ill,  pp.  1291,  1292. 


47 


Shell  TAG  report  No.  226""  relating  to  experiments 
conducted  by  Mr.  Spotswood  less  than  a  month  after  he 
went  to  work  at  Vulcan  Foundry,  and  quoted  from  on 
pages  19  and  20  of  appellant's  brief,  is  a  report  concern- 
ing the  influence  of  aluminum  and  fluorine  in  the  Ruddle 
solution.  The  sole  and  only  purpose  of  the  report  is  to 
set  forth  the  differences,  if  any,  between  solutions  con- 
taining or  not  containing  those  chemicals.  It  is  note- 
worthy that  the  number  of  cores  reported  in  this  report 
is  only  ten.^^  Only  sioc  small  castings  are  referred  to  in 
the  report.®^ 

In  Shell  TAG  Report  No.  227,  quoted  from  on  pages 
20  and  21  of  appellants'  brief,  the  opening  paragraph 
reads  as  follows : 

'*The  following  report  covers  the  work  performed  at 
the  asphalt  application  laboratory  at  Martinez  Re- 
finery relative  to  the  possibility  of  substituting  oils 
other  than  asphalt  emulsion  for  use  with  Ruddle 
solution  in  the  preparation  of  Gore-Min-Oil." 
Plaintiffs'  Exhibit  16,  Tr.  Vol.  I,  p.  65. 

and  the  conclusion  arrived  at  is  stated  as  follows: 

**0n  the  basis  of  appearance  and  laboratory  friability 
and  strength  tests,  it  appears  that  various  emulsified 
oils  other  [than]  asphalt  could  be  used  w^th  Ruddle's 
solution  for  casting  work."    (Tr.  Vol.  I,  p.  66.) 

This  report  likewise  refers  to  work  done  by  Mr.  Spots- 
wood  shortly  after  he  started  experimenting  at  Vulcan 
Foundry.   Gores  were  molded  into  small  bars,  and  no  tnen- 


97Plaintiffs'  Exhibit  15,  Tr.  Vol.  I,  p.  59. 
98Tr.  Vol.  I,  p.  62. 
9»Tr.  Vol.  I,  p.  64. 
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tion  is  made  of  any  castings.   Tlie  statement  on  page  3  of 

the  report  indicates  the  completely  experimental  character 

of  work  being  done  by  Mr.  Spotswood,  wherein  he  says: 

**0n  the  basis  of  the  test  results  it  is  prohahle  that 

satisfactory  castings  could  he  made  using  any  of  the 

above  formulas."  (Tr.  Vol.  I,  p.  69.) 

Shell  TAC  Report  228^°-^  contains  miscellaneous  obser- 
vations made  by  Mr.  Spotswood,  made  by  him  prior  to 
July  1,  1938,  and  the  report  indicates  quite  clearly  the 
laboratory  nature  of  the  work  done  by  him.  The  tests 
referred  to  as  being  made  to  determine  problems  arising 
from  water  absorption  of  the  finished  cores,  settling  of 
the  solution  in  unbaked  cores  and  hardening  of  the  stock 
pile  of  Core-Min-Oil  and  sand  mixtures.^"*  The  tests  con- 
ducted were  visival  tests.  No  castings  were  indicated  as 
having  been  made  from  the  cores  prepared. 

The  remaining  paragraph  from  this  report,  quoted  by 
appellants  on  page  21  of  their  brief,  refers  to  baking  cores 
in  a  two-oven  operation ^"-^  obviously  an  experiment,  and 
obviously  impractical  from  commercial  standpoints. 

And  recent  authority  passes  upon  reliance  on  statements 
finding  their  bases  in  laboratory  experiments.  In  Kratis 
V.  General  Motors  Corporation,  120  Fed.  (2d)  109,  decided 
by  the  Circuit  Court  of  Appeals  for  the  Second  Circuit, 
a  plaintiff  unsuccessfully  sought  to  overcome  the  effect  of 
proof  of  uselessness  of  a  process  by  statements  in  letters 
referring  to  laboratory  experiments.  The  court  said,  jip. 
112,  113: 


lospiaintiffs'  Exhibit  17,  Tr.  Vol.  I.  p.  69. 
i«4Plaintiffs'  Exhibit  17,  Tr.  Vol.  T,  pp.  69-70. 
lOBpiaintiffs'  Exhibit  17,  Tr.  Vol.  I,  pp.  73-75. 
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**  After  careful  examination  of  the  record,  we  have  no 
doubt  that  the  proof  that  the  process  was  not  com- 
mercially usable  was  very  convincing.  *  *  *  The 
original  agreement  of  July  1,  1919,  which  recited  that 
Champion  had  tested  the  plastic  and  other  qualities 
of  batches  of  porcelain  body  mixture  and  'pronounced 
the  qualities  *  *  *  to  be  greatly  superior  to  the 
qualities  of  *  *  *  mixtures  heretofore  employed'  by  it 
and  the  various  letters  in  which  Champion  approved 
lahoratory  mixtures  tested  by  its  experts  cannot  he 
regarded  as  creating  an  estoppel  to  question  com- 
mercial usability.  The  original  agreement  was  super- 
seded by  the  contract  of  February  7,  1920,  which 
recited  that  Kraus  had  discovered  *  certain  alleged  new 
and  useful  improvement  in  ceramics  and  more  par- 
ticularly a  method  for  improving  the  plastic  qualities 
of  porcelain  body  mixture'  and  that  Champion  had 
'pronounced  the  result  of  the  treatment  *  *  *  of 
porcelain  bodies  furnished  by  it  to  the  Licensor  to  be 
entirely  successful'.  While  these  recitals  may  have 
been  some  evidence  of  commercial  usability,  they 
were  at  best  nothing  more  and  certainly  did  not  work 
an  estoppel.  The  latter  recital  and  the  letters  of 
commendation  related  to  laboratory  experiments  which 
did  not  show  a  commercially  successful  product.  An 
overwhelming  amount  of  testimony  indicates  that  the 
defendants  had  never  used  the  process  in  the  manu- 
facture of  spark  plug  porcelains  and  there  is  no  evi- 
dence in  the  record  to  the  contrary," 

It  is  submitted,  therefore,  that  Shell's  conclusions  witn 
respect  to  the  uselessness  of  the  Ruddle  core  oil,  arrived 
at  after  long  testing  and  experimentation,  as  embodied  in 
Shell's  fmal  reports  and  as  testified  to  by  Mr.  Spotswood, 
Mr.  Spiri  and  Mr.  McSwain,  and  confirmed  by  Mr.  Dietert, 
are  necessarily  the  only  true  conclusions. 
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II.  EVEN  ASSUMING  FOR  PURPOSES  OF  ARGUMENT  THAT 
RUDDLE'S  SODIUM  SILICATE  CORE  OIL  WAS  A  USEFUL 
PRODUCT,  THE  LOWER  COURT  WAS  ENTIRELY  JUSTIFIED 
IN  FINDING  THAT  THE  EVIDENCE  FAILED  TO  ESTABLISH 
ANY  GROUNDS  FOR  THE  GRANTING  OF  THE  RELIEF 
PRAYED  FOR  BY  APPELLANTS. 

A.  THE  RELIEF  OF  SPECIFIC  PERFORMANCE  CANNOT  BE 
GRANTED  TO  APPELLANTS  BECAUSE  THE  LICENSE  IN- 
VOLVES PERSONAL  SERVICES  AND  WOULD  REQUIRE  THE 
SUPERVISION  OF  THE  COURT  FOR  AN  INDEFINITE  LENGTH 
OF  TIME. 

Appellants  are  not  entitled  in  law  to  any  relief  of 
specific  performance,  even  assuming  for  purposes  of 
argument  that  the  Ruddle  core  oil  could  be  sold.  It  is 
well  settled  in  California,  and  California  law  applies  to 
this  controversy,^*^®  that  spexjific  performance  will  not 
be  granted  where  this  would  impose  on  the  Court  a  con- 
tinuous and  long  series  of  acts  of  supervision  requiring 
special  knowledge,  skill  and  judgment  and  where  the  con- 
tract involves  personal  services. 

In  Poultry  Producers  of  Southern  California,  Inc.  v. 
Barlow,  189  Cal.  278,  the  contract  in  controversy  involved 
a  provision  whereby  plaintiff  agreed  to  use  its  best  efforts 
to  resell  eggs  at  the  best  market  prices.  The  Court  held 
that  the  exercise  by  plaintiff  of  its  efforts  to  resell  at  the 
best  prices  involved  personal  sei'vices,  knowledge,  judg- 
ment and  skill  in  marketing  eggs  for  the  highest  possible 
prices  and  would  impose  upon  the  Court  a  duty  well  nigh 
impossible  of  performance. 

In  Coyhendall  v.  Jackson,  17  Cal.  App.  (2d)  729,  the 
relief  sought  was  based  on  a  provision  of  a  contract  re- 
quiring a  party  to  use  his  best  efforts  and  endeavors  in 


lOdErie  v.  Tompkins,  304  U.  S.  64. 
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the  sale  and  distribution  of  a  product  and  to  nationally 
advertise  the  same  by  means  of  newspapers,  magazines 
and  radios.    The  Court  said: 

*'The  following  excerpts  from  the  agreement  estab- 
lished the  contract  as  being  one  for  personal  services, 
and  the  cases  are  unanimous  that  an  executory  con- 
tract for  personal  services  involving  a  personal  rela- 
tion of  confidence  between  the  parties  or  involving 
liabilities  or  duties  which  in  express  terms  impute  or 
indicate  reliance  on  the  character  and  personal  ability 
of  the  parties  cannot  be  assigned  nor  can  such  a  con- 
tract be  specifically  enforced.' '^^"^ 

It  is  believed  obvious  from  the  character  of  work  done 
by  Shell  that  not  only  is  the  Ruddle  core  oil  today  com- 
pletely unfit  for  marketing,  so  that  the  Court  would  have 
to  continuously  supervise  not  only  the  development  work- 
by  persons  in  Shell's  employ,  which  Shell  was  never  re- 
quired to  do  under  the  contract,  but  even  if  a  product  was 
finally  obtained  which  could  be  marketable,  the  Court 
would  have  to  enter  into  the  core  oil  selling  business  and 
completely  supervise  the  core  oil  operations  of  Shell. 
Obviously,  under  the  authorities,  the  Court  will  not  decree 
specific  performance  of  acts  of  this  character. 

None  of  the  cases  cited  in  appellants'  brief  are  in  con- 
flict with  the  authorities  above  referred  to.  Indeed,  two 
of  the  cases  mainly  relied  on  by  appellants  and  quoted 
from  in  their  brief,  were  not  suits  for  specific  perform- 


lo^See  also  the  following : 

Moore  v.  Heron.  108  Cal.  App.  705; 
Anderson  v.  Neat  Tn.<ititute!i  Company,  37  Cal.  App.  174; 
Rutland  Marble  Company  v.  Ripley,  77  U.  S.  339; 
Arizona  Edison  Co.  v.  SoutJvern  Sierras  Power  Co.,  17  Fed. 
(2d)  739  (CCA  9). 
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ance,  but,  on  the  contrary  one  was  a  suit  for  injunctive 
relief  and  the  other  an  action  for  rescission  and  can- 
cellation.^"^ Furthermore,  their  own  cases  recognize  and 
apply  the  law  hereinbefore  referred  to.  The  contract  in 
Daniels  v.  Brown  Shoe  Co.,  Inc.,  77  Fed.  (2d)  899,i«»  con- 
tained a  provision  to  the  effect  that  the  Licensee  under  a 
patent  should 

^'exercise  its  best  efforts  to  supply  the  public  demand 
for  boots  and  shoes  embodying  the  inventions  afore- 
said, and  shall  also  use  its  best  efforts  to  create  and 
promote  such  a  demand.  To  this  end  Licensee  agrees 
to  cooperate  with  retail  shoe  dealers  in  promoting 
window  displays,  and  other  advertising  features,  and 
in  other  ways  and  manners  to  exploit  and  develop 
these  shoes  and  the  sales  thereof." 

The  contention  made  that  this  clause  was  not  specifically 

enforceable  was  upheld  as  follows: 

*'In  our  opinion  this  contention  is  well  founded.  In 
order  for  a  contract  to  be  specifically  enforceable,  the 
acts  to  be  performed  must  be  stated  with  such  preci- 
sion, or  so  precisely  ascertainable  when  the  contract 
is  applied  to  the  facts  as  to  make  its  enforcement  a 
practicable  matter;  also  the  acts  directed  to  be  done 
must  be  of  such  character  that  it  is  practicable  for  a 
court  to  oversee  and  compel  the  performance  of 
them." 

It  is  submitted,  therefore,  that  appellants  are  in  no  way 
entitled  to  the  relief  of  specific  performance. 


^^^National  Marking  Machine  Co.   v.  Trimmph  Manufacturing 
Co.,  13  Fed.  (2d)  6  (CCA  8); 
Daniels  v.  Brown  Shoe  Company,  Inc.,  77  Fed.   (2d)   899 

(CCA  1); 
Brief  for  Appellants,  pp.  36-40. 
i"»Cited  on  page  39  of  appellants'  brief. 
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B.  APPELLANTS  HAVE  UTTERLY  FAILED  TO  ESTABLISH 
WHEREIN  THEY  ARE  ENTITLED  TO  ANY  DAMAGES,  EVEN 
ASSUMING  RUDDLE'S  PRODUCT  TO  BE  A  WORTHWHILE 
PRODUCT. 

Although  appellants  were  advised  by  appellees'  motion 
to  dismiss,  made  before  the  conclusion  of  appellants' 
case/^"  that  they  had  not  established  any  damage  or  any 
measure  of  damages  by  reason  of  Shell's  alleged  breach 
of  the  agreement,  appellants  made  no  effort  at  any  time  to 
establish  wherein  they  had  been  damaged  in  any  way, 
and  their  opening  brief  completely  evades  this  question. 

The  character  of  evidence  submitted  by  appellants  in 
connection  with  the  question  of  damages  is  revealed  by  the 
following  testimony  of  Mr.  Ruddle  : 

**Q.  What  did  your  business  of  making  and  selling 
Core-Min-Oil  consist  of  prior  to  your  negotiations 
with  Shell? 

A.     Well,  we  hadn't  sold  any  of  it." 

Tr.  Vol.  Ill,  p.  1184. 

******* 

"Q.     Had  any  market  price  for  Core-Min-Oil  been 
established  prior  to  your  negotiating  with  Shell? 
A.    No." 

Tr.  Vol.  Ill,  p.  1185. 

******* 

**Q.  Would  you  have  been  satisfied  to  have  your 
core  oil  sell  at  fifty  cents  a  gallon? 

A.    Yes. 

Q.     Do  you  think  that  is  a  fair  market  price  for  it? 

A.  /  wouldn't  know.  We  haven't  any  idea  of  what 
the  fair  market  price  should  be  on  it.  There  is  a 
great  saving  in  drying  time. 


ii«Tr.  Vol.  II,  pp.  529-531. 
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Q.  Do  you  mean  to  say  you  never  figured  out  what 
you  thought  would  be  a  fair  market  price  for  your 
core  oil,  Mr.  Ruddle  f 

A.  Well,  in  talking  with  the  Shell  Company,  it 
was  agreed  they  would  set  the  price,  and  it  was  left 
entirely  in  their  hands  to  set  the  price  of  this  core 
oil. 

Q.  My  question  is,  Is  it  your  testimony  that  you 
never  at  any  time  figured  out  a  probable  market  price 
for  your  core  oil? 

A.  Well,  we  discussed  many  prices  for  it,  but  we 
never 

Q.    I  am  not  speaking  of  Shell. 

A.     No,  I  did  with  Mr.  Peck  discuss  many  prices. 

Q.     What  were  some  of  the  prices  you  arrived  at? 

A.  We  talked  twenty  cents  a  gallon,  twenty-five 
cents  a  gallon,  thirty  cents  a  gallon,  forty  cents  a 
gallon 

Q.  In  other  words,  you  started  at  a  minimum  of 
twenty  cents  and  went  as  high  as  fifty  cents;  is  that 
right! 

A.     That  is  right. 

Q.  Suppose  we  take  a  mean  of  say  thirty-five  cents 
a  gallon.    Would  that  be  fair? 

A.     /  donH  know  whether  it  ivould  be  fair  or  not. 

Q.     It  wouldn't  be  fair  to  you? 

A.     Yes,  I  would  say  that  would  be  fair. 

Q.  Do  you  think  it  ivoidd  he  too  tnuch  for  the 
foundry f 

A.  Well,  I  don't  know  whether  it  would  be  too 
much  or  not. 

Q.  What  price  do  you  think  would  he  fair  both  to 
you  and  the  foumdryf 

A.    /  haven't  any  way  of  telling. 
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Q.    Do  you  want  to  take  twenty-five  cents  as  being 
a  fair  price? 
A.    No,  I  wouldn't  say.'' 
Tr.  Vol.  I,  pp.  430-431. 

It  is  believed  apparent  from  the  foregoing  that  neither 
before  the  negotiations  with  Shell  nor  at  the  time  of  trial 
had  any  market  price  been  established  for  the  Ruddle  core 
oil;  and,  consequently,  this  essential  factor,  whereby  dam- 
ages can  be  measured,  is  completelj^  lacking.  True,  Mr. 
Ruddle  referred  to  a  price  said  to  have  been  mentioned 
by  Mr.  McSwain  for  a  product  which  was  tried  out  at 
Axelson  P^oundry.  However,  Ruddle's  own  memoranda 
refers  to  this  product  as  being  useless^  ^^  and  there  is  a 
complete  absence  in  the  same  memoranda  of  any  record 
of  the  statement  imputed  to  Mr.  McSwain.  Accordingly, 
this  testimony  of  Mr.  Ruddle  is  highly  incredible,  and  of 
no  value  whatsoever  in  supplying  a  basis  for  computing 
damages. 

Likewise,  there  is  no  evidence  to  supply  any  basis  to 
determine  the  extent  of  the  market  in  which  Ruddle's 
core  oil  could  have  been  sold.  The  assertion  by  Ruddle, 
that  Shell  made  an  independent  survey  of  the  core  oil 
market  and  that  Mr.  McSwain  told  him  that  there  was  a 
60,000,000-gallon  market  for  Core-Min-Oil,"^  becomes  in- 
credible in  view  of  the  fact  that  it  was  Mr.  Ruddle  who 
supplied  this  information  to  Mr.  McSwain. ^^^ 


iiiTr.  Vol.  I,  p.  446. 

ii2See  Tr.  Vol.  I,  pp.  280,  327-329. 

iisiY.  Vol.  II,  p.  555.  It  is  iiilercstinir  to  note  that  Mr.  Ruddle, 
prior  to  his  contract  with  Shell,  had  determined  the  size  of  the 
core  oil  market  as  being  23,000,000  gallons  a  year,  and  that  he  had 
estimated  that  his  Core-Min-Oil  gallonage  sold  per  year  would  be 
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As  testified  by  Mr.  McSwain,  the  estimates  of  Mr.  Rud- 
dle ran  as  high  as  100,000,000  gallons  per  year.  This  is 
confirmed  by  Defendants'  Ex.  CC,^^*  in  which  Mr.  Mc- 
Swain on  January  25,  1938,  shortly  after  Mr.  Ruddle  ap- 
proached Shell,  reported  on  the  figures  given  him  by 
Ruddle,  and  by  the  fact  that  prior  to  the  time  Mr.  Ruddle 
delivered  his  sales  talk  of  the  enormous  market,  Mr.  Mc- 
Swain had  no  knowledge  of  the  core  oil  market  in  the 
United  States  and  Shell  had  made  no  survey  thereof.^^^ 
The  careless  quotation  from  Mr.  McSwain 's  letter  (Dfts' 
Ex.  CC)  on  page  34  of  appellants'  brief,  with  the  resulting 
inference  that  information  as  to  the  extent  of  the  market 
emanated  from  Shell,  is  completely  refuted  by  the  true  fact 
that  such  information  came  from  and  could  only  come 
from  Ruddle.  It  is  to  be  noted,  moreover,  that  Ruddle  did 
not  at  any  time  advise  Mr.  McSwain  of  the  discouraging 
information  Ruddle  had  received  from  American  Bitumuls 
Company,  and  even  would  not  admit  such  fact  until  he  was 
confronted  with  a  copy  of  the  information  he  received.^^^ 
This  information  showed  that  Ruddle  had  been  informed 
that,  at  the  most,  the  entire  core  oil  market  in  the  United 
States  was  not  more  than  10,000,000  gallons  per  year.^^'^ 
This  latter  figure  was  confirmed  by  Mr.  Dietert  when  he 
testified  that  the  approximate  core  oil  market  in  the 
United  States  for  the  year  1940  was  around  a  10,000,000 

69,000,000  gallons.  (Tr.  Vol.  I,  pp.  411-412.)  The,  23,000,000  gallon 
core  oil  market  which  Mr.  Rnddle  testified  was  told  him  by  Mr. 
McSwain  (Tr.  Vol.  I,  p.  280),  is  the  same  23,000,000  gallons  core 
market  that  Ruddle  had  assumed  existed  prior  to  his  going  to 
Shell. 

ii4Tr.  Vol.  IV,  p.  1795. 

iii^Tr.  Vol.  II,  p.  556. 

iisTr.  Vol.  I,  pp.  417,  418;  Tr.  Vol.  II,  pp.  514,  515. 

"'Defendants'  Exhibits  Z  and  AA,  Tr.  Vol.  VI,  pp.  1781-1783. 
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gallonage.^^^  However,  the  nebulous  character  of  plain- 
tiffs' evidence  is  nowhere  better  indicated  than  by  Ruddle's 
own  statements,  where  he  testified  that  the  probable 
market  for  his  core  oil  was  only  based  on  hope  and  ex- 
pectation.- 

^'Q.  Wliat  was  there  in  the  course  of  events  that 
led  you  to  believe  you  would  supplant  the  entire  lin- 
seed oil  market  in  the  core  oil  field! 

A.  Well,  we  never  figured  we  could  supplant  it,  but 
we  figured  about  50  per  cent  of  the  market. 

Q.  In  other  words,  you  merely  hoped  that  you 
would  be  able  to  supply  at  least  50  per  cent  of  the 
market  with  core  oil  that  was  then  using  linseed  oil! 

A.     That's  right. 

Q.  It  was  your  hopes  and  expectations,  rather  than 
anything  else? 

A.     That's  right. 

Q.  You  had  no  factors  upon  which  that  was 
predicated? 

A.  No;  only  just  our  opinion,  our  judgment  in 
the  matter. 

Q.  By  'our  judgment',  whose  judgment  do  you 
mean? 

A.  I  mean  Mr.  Lydell  Peck,  myself,  Mr.  James  F. 
Peck,  who  was  alive  at  that  time." 

Tr.  Vol.  Ill,  p.  1450. 

It  is  submitted,  therefore,  that  appellants'  proofs  fail 
completely  to  show  either  the  basis  of  a  market  price  or 
a  market  for  their  core  oil,  so  that  their  burden  of  show- 
ing damages  has  not  been  met. 

It  is  well  settled  that  damages,  which  are  as  specu- 
lative   and   uncertain   as   these   which   were   asserted   by 


iisTr.  Vol,  II,  p.  794. 
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plaintiffs'  testimony,  can  never  be  the  basis  for  a  la^vfTll 

judgment. 

'*  Compensation  for  the  legal  injury  is  the  measure 
of  recoverable  damages.  Actual  damages  only  may 
he  secured.  Those  that  are  speculative,  remote,  wn- 
certam,  may  not  form  the  basis  of  a  lawful  judgment. 
The  actual  damages  which  will  sustain  a  judgment 
7ny^^t  he  estahlished,  not  by  conjectures  or  unwar- 
ranted estimates  of  witnesses,  but  by  facts  from  which 
their  existence  is  logically  and  legally  inferable.  The 
speculations,  guesses,  estimates  of  witnesses,  form 
no  better  basis  of  recovery  than  the  speculations  of 
the  jury  themselves.  Facts  must  be  proved,  data 
must  be  given  which  form  a  rational  basis  for  a 
reasonably  correct  estimate  of  the  nature  of  the  legal 
injury  and  of  the  amount  of  the  damages  which  re- 
sulted from  it,  before  a  judgment  of  recovery  can 
be  lawfully  rendered.  These  are  fundamental  prin- 
ciples of  the  law  of  damxiges.'' 

Central  Coal  &  Coke  Co.  v.  Hartman,  111  Fed.  96, 
98  (CCA.  8). 

This  rule  is  well  settled: 

California  Press  Mfg.  Co.  v.  Stafford,  192  Cal.  479 ; 
Gibson  V.  Hercules,  80  Cal.  App.  689. 

Nor  can  an  accounting  be  ordered  where  the  evidence 
on  the  question  of  damages  is  not  sufficient: 

"A  reference  wiU  not  be  made  to  state  an  account 
without  some  evidence  to  shoiv  the  necessity  for  the 
accounting.  An  order  for  an  accounting  is  not  made 
to  enable  the  complainant  to  make  out  his  case  before 
the  master.  There  must  he,  at  lea^t,  sufficient  evidence 
to  show  the  right  to  demand  the  accounting.  Railroad 
Co.  V.  Williams,  94  Va.  422,  26  S.E.  841.    There  not 
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being  sufficient  evidence  as  to  this  claim  to  require 
the  court  to  make  a  reference,  there  was  certainly 
not  enough  to  authorize  a  decree  for  this  sum  in 
favor  of  the  cross  complainants." 

Columbian  Equipment  Co.  v.  Mercantile   Trust  S 
Deposit  Co.,  113  Fed.  23,  25  (CCA.  5). 

It  is  submitted  therefore,  that  appellants  have  failed  to 
meet  the  burden  upon  them  of  showing  any  damages,  even 
assuming  Ruddle's  core  oil  to  be  a  worthwhile  product. 

C.     APPELLANTS  AEE  NOT  ENTITLED  TO  ANY  OTHER 
BELTEr  HEREIN. 

Appellants  have  likewise  failed  to  show  wherein  they 
are  entitled  to  any  other  relief  herein.  No  mention  is 
made  in  their  brief  of  the  violation  of  an  alleged  con- 
fidential disclosure  of  asphalt  emulsion  which  was  asserted 
by  Ruddle,  and  which  we  submit,  is  an  absolutely  ground- 
less contention.  The  utter  improbability  of  any  such  thing 
ever  having  occurred  is  obvious  both  from  a  reading  of 
the  license  and  from  Mr.  Ruddle's  own  testimony.^^"  The 
idea  of  asphalt  emulsion  was  obtained  by  Mr.  Ruddle 
from  a  Dr.  Cleveland  of  the  Philadelphia  Quartz  Com- 
pany in  Emeryville. ^^"  The  idea  of  using  asphalt  emul- 
sion in  a  core  oil  is  old,  as  shown  by  the  Thomas  patent,^-^ 
which  was  known  both  by  Ruddle  and  Shell  prior  to  the 
signing  of  the  license. ^^-  When  Mr.  Ruddle  came  to  Mr. 
McSwain,  however,  it  was  not  the  asphalt  emulsion  which 
he  withheld  from  disclosing,  but  it  was  his  alleged  secret 


iioTr.  Vol.  I,  pp.  373-377. 
i20Tr.  Vol.  Ill,  pp.  1185-1187. 
i2iTr.  Vol.  IV,  p.  1775. 
i22Tr.  Vol.  I,  pp.  379,  495. 
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solution  of  sodium  silicate,  sodium  fluosilieate  and  alumi- 
nmn  sulfate.^^s  j^  fact,  according  to  Mr.  Ruddle,  it  was 
necessar^^  for  him  to  tell  Mr.  McSwain  that  asphalt  emul- 
sion was  contained  in  his  core  oil  because  unless  asphalt 
emulsion  were  used,  Shell  would  not  have  been  interested 
in  even  discussing  the  matter  with  Ruddle.^-^  The  license 
itself  makes  no  secret  of  asphalt  emulsion,  hit  only  refers 
to  the  solution  as  secret,  and  until  the  signing  of  the 
license,  this  information  was  withheld  by  Ruddle.  Cer- 
tainly, if  asphalt  emulsion  had  been  considered  a  part  of 
or  the  secret  thing  which  Mr.  Ruddle  had,  there  would 
have  been  some  memorandum  or  something  in  writing 
which  would  have  recorded  this  "confidential"  disclosure, 
since  Mr.  Ruddle's  long  association  with  the  office  of 
James  L.  Peck,  and  the  assistance  given  him  by  Mr.  James 
L.  Peck,  apparently  served  him  in  good  stead  during  other 
phases  of  the  controversy.^^^  As  a  matter  of  fact,  this 
contention  by  Ruddle  that  asphalt  emulsion  was  one  of  the 
things  confidentially  disclosed  to  Shell,  is  an  afterthought 
which  first  reared  its  head  at  the  trial.  During  the  taking 
of  the  deposition  of  Mr.  Ruddle,  in  which  Mr.  Ruddle  was 
asked  to  set  forth  all  the  conversations  and  facts  arising 
prior  to  the  signing  of  the  contract,  no  mention  was  made 
by  Mr.  Ruddle  of  the  alleged  confidential  disclosure  to  any 
of  Shell's  employees  of  the  use  of  asphalt  emulsion  as  a 
core  oil.  On  the  contrary,  at  the  taking  of  such  deposition 
and  when  paragraphs  V  and  XIV  of  the  complaint  were 
called  to  Mr.  Ruddle's  attention,  Mr.  Rtiddle  stated  tJmt 


i23Tr.  Vol.  I,  p.  375. 
i24Tr.  Vol.  I,  p.  375. 
i26Tr.  Vol.  Ill,  pp.  1396,  1397. 
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the  allegations  of  confidential  disclosures  referred  to  in 
those  portions  of  the  complaint  were  not  accurate}^^ 
Likewise,  Mr.  Ruddle,  when  asked  as  to  what  Mr.  Mc- 
Swain,  Mr.  Spotswood  and  Mr.  Waller  told  him  when 
Ruddle  allegedly  first  disclosed  the  use  of  asphalt  emul- 
sion as  a  core  oil  to  them,  could  not  state  anything  that 
these  men  said  to  him.  Accordingly,  even  if  Ruddle  did 
ask  those  men  to  keep  the  use  of  asphalt  emulsion  as  a 
core  oil  a  secret, '^-'  there  is  nothing  to  indicate  that  there 
was  any  acquiescence  to  his  request.  On  the  contrary,  it 
is  definitely  denied  by  Mr.  McSwain,  Mr.  Spotswood,  and 
Mr.  Waller  that  Mr.  Ruddle  at  any  time  ever  told  them 
thait  the  use  of  asphalt  emulsion  in  a  core  oil  was  a 
secret.^-^ 

That  the  idea  of  using  asphalt  emulsion  in  a  core  oil 
was  not  considered  a  secret  by  Mr.  Ruddle  is  also  apparent 
from  the  fact  that  plaintiffs'  witness,  Mr.  Goth,  in  1937 
knew  that  Ruddle's  core  oil  contained  emulsified  asphalt.^^® 
Likewise,  prior  to  Ruddle's  going  to  Shell,  American 
Bitumuls  Company  and  General  Petroleum  Company, 
asphalt  emulsion  manufacturers,  were  advised  by  Mr. 
Ruddle  that  his  core  oil  contained  asphalt,^^"  and  there  is 
no  showing  that  Ruddle's  alleged  request  to  them  to  keep 
such  information  secret  was  ever  acquiesced  in  by  them. 
Merely  calling  something  a  secret  does  not  make  it  a 
secret,  and  the  fact  that  a  number  of  asphalt  emulsion 
manufacturers  knew  about  it  makes  secrecy  incredible. 


i26Tr.  Vol.  Ill,  pp.  1453-1458. 

i27Tr.  Vol.  I,  p.  468. 

i28Tr.  Vol.  II,  pp.  896,  864,  892. 

i29Tr.  Vol.  II,  p.  571. 

isoTr.  Vol.  I,  pp.  382-387. 
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But  the  matter  becomes  unimportant  because  the  ques- 
tion as  to  how  Shell  has  violated  any  alleged  confidential 
disclosure,  or  as  to  how  plaintiffs  have  been  injured 
thereby,  can  be  answered  by  the  fact  that  Shell  has  never 
at  any  time  sold  any  core  oils,  and  there  is  no  evidence 
to  indicate  any  other  violation  of  alleged  confidence. 

Appellants'  attempt  under  the  heading  "Further  Relief 
Sought  by  the  Complaint"  to  charge  Shell  with  a  viola- 
tion of  the  requirements  of  the  contract  that  all  dis- 
closures be  received  and  maintained  in  confidence,  is 
completely  at  variance  with  the  facts.  Appellants '  conten- 
tion that  the  two  gentlemen  whose  names  appear  on  page 
42  of  appellants'  brief,  are  unidentified  in  the  record,  over- 
looks the  direct  testimon}^  of  Dr.  Wright,  who  testified 
that  the  two  gentlemen  there  referred  to,  Mr.  J.  C.  van 
Eck  and  D.  Pyzel,  are  connected  with  the  appellees.^^^ 

Likewise,  appellants'  contentions  in  this  regard  are 
directly  refuted  by  the  testimony  by  Mr.  Ruddle,  who 
testified  as  follows,  concerning  any  alleged  violation  of 
the  requirements  of  the  contract  regarding  secrecy.  His 
testimony  is  as  follows: 

*'Q.  Now,  I  have  one  or  two  more  places.  T  call 
your  attention  to  Paragraph  17  of  your  complaint 
which  appears  on  page  9,  in  which  you  allege,  under 
oath:  **  *  *;  that  defendants,  acting  jointly  and 
severally,  threatened  to  disclose,  and  upon  informa- 
tion and  belief  are  alleged  to  have  disclosed,  to  the 
public  in  general,  portions  or  all  of  said  confidential 
disclosures  of  plaintiffs  to  said  Shell  Oil  Company 
and  to  defendants.' 


i3iTr.  Vol.  II,  p.  671. 
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I  show  you  the  portion  of  the  complaint  which  I 
read,  with  the  same  instruction  to  read  all  or  any 
part  thereof  that  you  desire,  and  I  want  to  ask  you 
to  give  me  the  names  of  any  person  or  persons  to 
whom  either  of  the  defendants  herein  disclosed  your 
alleged  confidential  disclosure  to  Shell. 

A.     /  know  of  none. 

Q.  Do  you  know  of  any  disclosure  by  either  of  the 
defendants  herein  to  anyone  of  the  formula  of  your 
Core-Min-Oil  which  you  disclosed  to  Shell  after  the 
signing  of  the  contract  I 

A.    No. 

Q.  So  far  as  you  know.  Shell  has  never  disclosed 
to  the  public  in  general,  or  to  anyone,  portions  or 
all  of  your  alleged  confidential  disclosure,  have  they? 

A.     Not  to  my  knowledge. 

Q.  Do  you  know  of  any  instance  in  which  the 
defendants  herein  threatened  to  disclose  to  anyone 
the  alleged  confidential  disclosure  made  by  you  to 
Shell? 

A.    No,  I  don't." 

Tr.  Vol.  IV,  pp.  1457-1458. 


III.  CONTENTIONS  IN  APPELLANTS'  BRIEF  ARE  BASED  ON 
FALLACIOUS  PREMISES,  AND  SHOULD  NOT  BE  CON- 
SIDERED. 

Apparently  the  sole  contentions  now  urged  bj^  appellants 
are  that  Shell  allegedly  developed  a  core  oil  product  which 
was  superior  to  the  product  covered  by  the  applications 
licensed  to  Shell,  and  that  Shell  should  have  sold  this 
product.  These  contentions,  which  tacitly  admit  the  use- 
lessness  of  Ruddle's  core  oil,  which  was  the  sole  consider- 
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ation  for  the  license  in  controversy,  are  found  scattered 
throughout  appellants'  brief. 

In  a  vain  attempt  to  support  these  contentions,  appel- 
lants resort  to  premises  which  have  no  foundation  in  fact. 
For  example,  in  their  brief  they  assert  that  Shell  falsely 
advised  appellants  that  Shell  was  abandoning  the  core  oil 
project  in  an  attempt  to  mislead  and  deceive  appellants, 
while  Shell  went  ahead  and  worked  on  albino-linseed  core 
oils.^"''-  This  false  advice  is  supposedly  found  in  Shell's 
notice  of  cancellation,  Plaintiffs'  Exhibit  10,  reading  as 
follows : 

''We  refer  to  agreement  with  you  dated  April  8, 
1938,  concerning  United  States  Patent  Applications, 
Serial  Nos.  165,756,  179,150  and  184,237,  and  particu- 
larly to  your  warranty  therein  that  you  are  the  owners 
of  a  new  and  useful  core  binding  composition  con- 
sisting of  two  components,  a  secret  solution  and 
asphalt  emulsion.  You  have  since  disclosed  the  secret 
solution  to  us  and  as  a  result  thereof,  our  staff  has 
made  diligent  and  continuous  efforts  to  manufacture 
a  core  binding  composition  such  as  disclosed  in  said 
patent  applications  which  would  be  acceptable  for 
commercial  foundry  use.  For  this  purpose,  we  have 
expended  in  excess  of  $10,000.  Our  efforts,  however, 
have  been  entirely  unsuccessful  and  have  demon- 
strated that  a  commercial  product  conforming  with 
the  disclosures  of  said  patent  applications  cannot  he 
developed  and  marketed. 

"The  agreement  of  April  8,  1938,  is  therefore  can- 
cellable at  our  election  because  of  the  entire  failure 
of  consideration  and  we  desire  to  hereby  notify  you 
of   our   election    to   cancel   and    terminate    forthwith 


i32Brief  for  Appellants,  p.  47. 
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the  agreement  of  April  8,  1938,  and  do  hereby  notify 
you  that  the  same  is  cancelled  and  terminated." 

As  a  matter  of  fact,  the  letter  of  cancellation.  Plain- 
tiffs' Exhibit  10,  incidentally,  did  not,  as  asserted  by 
appellants  in  their  brief  at  page  47,  say  ''flatly  that 
Shell  Oil  was  abandoning  the  core  oil  project".  The  let- 
ter so  stating  was  the  letter  of  March  8,  1940,  Defend- 
ants' Exhibit  W.  Accordingly,  the  whole  premise  for  ap- 
pellants' assertion  on  page  47  of  their  brief,  that  the 
letter  of  July  26,  1939,  Plaintiffs'  Exhibit  10,  contained 
a  false  statement,  fails  because  the  letter  does  not  say 
what  appellants  make  it  say,  and  the  next  letter  by  Shell 
to  appellants,  dated  August  18,  1939,^^^  is  at  complete 
variance  with  appellants'  contention.  This  letter  told 
appellants  that: 

"Quite  apart  from  and  in  no  wise  resulting  from 
the  investigation  made  in  pursuance  of  our  arrange- 
ment with  you,  we  found  some  core  oils  not  con- 
taining the  so-called  'Ruddle'  solution  or  sodium 
silicate  which  at  present  seem  more  promising  from 
a  technical  standpoint.  We  wish  you  to  Jmow  we 
intend  to  do  further  work  with  these  oils  and  that 
we  do  not  consider  ourselves  bound  to  in  anywise 
report  to  you  thereon  or  to  in  anywise  account  to 
you  in  connection  therewith." 

Another  fallacious  premise  for  appellants'  contentions 
is  found  in  their  misquotation  and  improper  paraphras- 
ing of  paragraph  2  of  the  license  agreement  throughout 
their  opening  brief,  thereby  deliberately  confusing  the 
meaning  of  such  paragraph,  and,  we  submit,   in  an  en- 


i33piaintiffs'  Exhibit  12,  Tr.  Vol.  I,  p.  33. 
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deavor  to  mislead  this   Court.     The  paragraph  reads  as 
follows : 

*'2.  SHELL  OIL  shall  diligently  attempt  to  sell 
CORE-MIN-OIL  and  other  compositions  for  foun- 
dry use  as  covered  by  said  patent  applications  or 
later  patents." 

In  appellants'  brief  this  paragraph  assumes  all  sorts 
of  forms  but  the  correct  one.    At  the  top  of  page  8  of  their 
brief  it  becomes  distorted  by  improper  quotation  marks. 
<<*  «  *  Shell  Oil  expressly  agreed  diligently  to  *  at- 
tempt  to   sell    Core-Min-Oil   and   other   compositions 
for  foundry  use'." 

In  the  third  paragraph  on  page  8,  it  undergoes  com- 
plete metamorphosis,  so  that  the  provision  becomes  un- 
recognizable : 

li*  *  *  ghgii  Qii  has  neither  sold  nor  uttempted  to 
sell,  in  conformance  with  the  burden  assumed  by 
them  in  the  contract,  Core-Min-Oil  or  any  other  com- 
position for  foundry  use,  developed  by  plaintiffs,  by 
defendants,  or  otherwise,  all  coming  within  the  terms 
of  the  contract." 

On  page  11  is  found  another  incorrect  restatement  of 
paragraph  2  of  the  license,  reading: 

"Nowhere  does  the  letter  state  that  any  effort  has 
ever  been  made  to  attempt  to  sell  Core-Min-Oil,  as 
provided  in  section  2  of  the  contract  Exhibit  5,  or 
any  other  core  oil  or  composition  for  foundry  use." 

A  further  variation  from  plain  language  is  found  on 
page  17  of  their  brief: 

***  *  *  in  that  agreement,  of  its  own  volition  con- 
tracted, knowing  all  the  facts,  to  attempt  to  sell  Core- 
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Min-Oil  and  other  compositions  for  foundry  use,  then 
in  existence  or,  as  provided  in  sections  2  and  3  of 
the  agreement,  (Tr.  18)  'covered  by  later  patents'." 

Finally,  on  page  46  of  their  brief,  they  say: 
a*  *  *  ^Yie  requirement  that  Shell  'diligently  attempt 
to  sell  Core-Min-Oil  and  other  compositions  for  foun- 
dry use.'." 

In  not  a  single  one  of  these  instances  is  any  attempt 
made  to  adhere  to  fact. 

It  is  only  by  deliberately  disregarding  the  words  "as 
covered  by  said  patent  applications  or  later  patents", 
which  are  the  Ruddle  applications  under  which  the  license 
was  granted,  that  plaintiffs  can  arrive  at  the  fallacious 
contention  that  albino-linseed  core  oils  were  required  to 
be  marketed  by  Shell  under  the  provisions  of  the  license. 
With  that  language  present,  the  field  of  Shell's  obliga- 
tion is  definitely  limited  to  Core-Min-Oil  and  other  com- 
positions for  foundry  use,  as  covered  by  said  patent  ap- 
plications or  later  patents,  but  apparently  that  is  pre- 
cisely what  appellants  want  this  Court  not  to  believe. 

A  further  fallacious  premise  is  found  in  the  assertion 
on  pages  8  and  9  of  appellants'  brief  that  developments 
by  Shell  came  within  the  provisions  of  the  license.  No 
obligation  is  provided  by  the  license  for  Shell  to  develop 
anything,  and  there  is  no  obligation  upon  Shell  to  sell 
what  they  did  develop.  Shell  was  licensed  under  appli- 
cations lelating  to  sodium  silicate  core  oils  because  that 
is  all  that  Ruddle  had.  Shell's  obligations  were  limited 
to  sodium  silicate  core  oil  except  for  a  royalty  clause 
which,  undoubtedly  by  inadvertence,  left  out  mention  of 


68 


the  Ruddle  applications  and  which  calls  upon  Shell  to 
perform  no  positive  act,  but  merely  provides  a  basis  for 
royalties.  When  this  oil  proved  useless  and  unsaleable, 
the  entire  consideration  for  the  license  failed,  and  all 
of  the  obligations  of  the  license  became  unenforceable. 

Appellants  likewise  place  improper  construction  on  the 

letter^^*   referred  to  by  them  beginning  at   pages   25-27 

of  their  brief  and  again  at  page  35.    This  letter  does  not 

say,  as  stated  by  appellants,  that  a  product  equal  to  or 

superior  in  every  respect  to  linseed  oil  was  ready  to  be 

marketed.    On  the  contrary,  the  letter,  which  is  obviously 

a  report  on  laboratory  work  and  experiments,  states  that 

*' linseed  blends  with  extract  fractions  give  core  oils 

which  appear  to  have  all  of  the  good  characteristics 

of  linseed  oil" 

and  goes  on  to  say  that: 

''We  believe  that  sufficient  information  is  given  for 
initial  sales  promotion  work."^^^ 

Since  the  unsuccessful  Ruddle  core  oil,  too,  once  looked 
promising,    and   once    was    ready   for   sales   promotional 


i34piaiiitiffs'  Exhibit  54,  Tr.  Vol.  IV,  p.  1682. 

i35Note,  too,  appellants'  misinterpretation  at  page  28  of  their 
brief  concerning  the  letter  forming  i)art  of  Exhibit  54.  At  this 
point  they  say  "According  to  Exhibit  54  (Tr.  p.  1682),  the  de- 
velopment of  the  ijroduct  is  'a  continuation  of  the  laboratory 
work  on  water  glass  emulsions',  and  'covers  the  adjustment  of  the 
formulae  to  actual  foundry  practice'  ''.  The  letter  does  not  say 
this  at  all.  It  says:  "The  present  report  is  in  part  a  continua- 
tion of  the  laboratory  woi-k  on  water  glass  emulsions  and  covers 
the  adjustments  of  the  formulae  to  actual  foundrj^  practice.  *  *  * 
In  addition  core  oil  mixtures  consisting  of  eynulsions  that  contain 
no  water  ghiss  and  blends  of  linseed  oil  with  bituminous  materials 
such  as  albino  asphalt  *  *  •  are  covered".  (Tr.  Vol.  IV,  pp. 
1682,  1683.) 
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work,  the  goal  of  coiniiiercial  marketability  of  the  prod- 
uct referred  to  in  the  letter  was  just  as  distant. 

It  is  quite  clear  from  the  evidence  of  appellees  that 
the  albino-linseed  product  worked  on  by  Shell  did  not 
contain  sodium  silicate,  sodium  fluosilicate  or  aluminum 
sulfate,  the  ingredients  contained  in  Ruddle's  core  oil.^^^ 
It  only  contained  linseed  oil  adulterated  with  an  albino 
asphalt,  and,  as  testified  to  by  Dr.  Wright,  the  albino 
asphalt  contained  in  the  albino  linseed  oil  was  a  material 
that  is  not  truly  an  asphalt}^'^  Linseed  or  other  vegetable 
core  oils  adulterated  with  petroleum  products,  such  as 
Houghton  (Oil  and  Linoil,  were  old  in  the  art  at  the  time 
Ruddle  entered  the  field.  ^^* 

In  the  second  place,  the  albino  linseed  oil  worked  on 
by  Shell  was  in  no  more  condition  to  be  marketed  than  the 
Ruddle  core  oil  turned  out  to  be  after  Shell  had  signed 
the  agreement  with  Ruddle  in  April  of  1938.  In  other 
words,  it  was  in  a  condition  for  Shell  to  spend  another 
$16,000  or  more  on  laboratory  tests.  Thus,  the  conclusion 
of  the  letter  referred  to  by  appellants  in  their  brief, 
Exhibit  54,  stating  that  '*We  believe  that  sufficient  infor- 
mation is  given  for  initial  scies  promotion  work",  refers 
to  the  same  type  of  work  that  Mr.  Spotswood  was  called 
upon  to  do  in  April  of  1938  in  connection  with  the  Rud- 
dle core  oil  when  Mr.  Spotswood  went  to  Vulcan  Poun- 


i36Defendants'  Exhibit  YY,  Vulcan  Foundry  Formulas  34,  38, 
39,  42,  43,  not  reproduced  here;  and  Plaintiffs'  Exhibit  54,  Tr. 
Vol.  IV,  pp.  1724-1727. 

i37Tr.  Vol.  II,  pp.  658,  667. 

i38Tr.  Vol.  II,  pp.  699,  749;  Vol.  Ill,  pp.  1293,  1416;  Book  of 
Exhibits,  pp.  1779,  1780,  1807;  Defendants'  Exhibit  II,  pp.  93-95 
(not  reproduced  herein). 
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dry  to  determine  information  that  could  be  used  by  the 
Shell  Asphalt  Sales  Department  for  promotional  pur- 
poses. ^^^  The  experimental  character  of  the  albino  linseed 
oil  is  further  indicated  by  Mr.  Spiri's  testimony  that  the 
baking  time  of  cores  made  with  albino  linseed  oil  at  Mr. 
Spiri's  tests  at  Axelson  Foundry  was  a  little  longer  by 
using  albino  linseed  than  it  was  for  linseed  oil.^*°  This  is 
confirmed  by  Defendants'  Exhibit  54/^^  where  the  bak- 
ing times  of  cores  made  with  albino  linseed  are  compared 
with  linseed  cores  and  the  warning  is  given  that  close  con- 
trol would  have  to  be  necessary  over  baking  times  and 
temperatures.  Since,  as  testified  to  by  Mr.  Dietert^*^  ^ 
desirable  commercial  core  oil  is  one  which  is  not  over- 
sensitive to  temperature  or  time  of  baking,  it  is  sub- 
mitted that  the  results  of  the  experiments  reported  in 
Defendants'  Exhibit  54  still  fall  far  short  of  showing  a 
product  which  would  be  marketable  commercially.  The 
character  of  the  albino-linseed  product  is  further  revealed 
by  the  fact  that  as  late  as  January  8,  1940,^*^  Mr.  Spots- 
wood  was  working  with  albino-linseed  core  oils,  the  six 
preceding  pages  of  that  exhibit  showing  the  work  he  did 
in  that  connection.  Such  product  even  if  eventually  de- 
veloped would  have  to  be  sold  in  competition  with  the 
leading  core  oil  brands  on  the  market,  and  since  the  bak- 
ing times  and  temperatures  required  closer  control  than 
for  linseed  oil  cores,  it  is  quite  conceivable  that  a  great 
deal  of  difficulty  would  be  had  in  selling  such  produce, 


i39Tr.  Vol.  II,  p.  869. 

i40Tr.  Vol.  II,  pp.  849,  850. 

i4iTr.  Vol.  IV,  pp.  1742-1747. 

i42Tr.  Vol.  II,  p.  728. 

i^^Plaintiffs'  Exhibit  50,  p.  105,  not  reproduced  herein. 
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even  if  it  reached  a  state  of  development  in  which  it  could 
be  offered  to  the  foundry  trade. 

A  final  attempt  to  broaden  the  definition  of  '*Core- 
Min-Oil"  to  include  the  albino  asphalt  linseed  blend  prod- 
duct  is  found  on  page  43  of  appellants'  brief,  where  a 
Anderson  patent  application  (Exhibit  57,  Tr.  1757)  al- 
legedly covering  albino  asphalt  for  use  in  core  oils,  is 
brought  into  the  picture.  Again  appellants'  disregard 
for  the  true  facts  is  apparent  because  the  Anderson  patent 
there  referred  to  has  no  relation  whatsoever  to  core  oils, 
and,  as  a  matter  of  fact  core  oils  are  not  even  mentioned 
in  the  patent.  The  patent  is  entitled  ''Translucent  Petro- 
leum Plastic"  and  the  entire  disclosure  as  well  as  the 
claims  of  that  patent  are  directed  to  that  subject  matter. 

Accordingly,  it  is  submitted  that  appellants  should  in 
no  way  receive  the  aid  of  this  Court  in  their  surreptitious 
attempt  to  resurrect  out  of  the  wreckage  of  their  sodium 
silicate  core  oil,  and  by  misconstruction  of  the  express 
terms  of  the  license,  a  supposed  obligation  on  the  part  of 
Shell  wdth  respect  to  a  product  which  does  not  contain 
anything  remotely  resembling  sodium  silicate,  and  to 
which  appellants  made  not  the  slightest  contribution  what- 
soever. 


IV.    CONCLUSION. 

No  better  comment  can  be  found  on  the  useless  nature 
of  the  Ruddle  sodium  silicate  core  oil  than  in  Mr.  Ruddle's 
statement  that 

"I  would  think  you  would  have  to  make  the  foun- 
dries fit  the  core  oil  rather  than  tnake  the  core  oil  fit 
the  foundry." 
Tr.  Vol.  Ill,  p.  1391. 
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But,  as  has  been  brought  out  heretofore,  building  foun- 
dries to  fit  his  core  oil  would  still  not  remedy  the  in- 
herent defect  in  sodium  silicate  core  oils.  Accordingly, 
it  is  submitted  that  because  of  complete  failure  of  con- 
sideration, the  license  granted  to  Shell  cannot  be  en- 
forced against  Shell  as  to  any  of  the  provisions  thereof, 
and  the  lower  Court  was  entirely  justified  in  finding  that 
the  failure  of  consideration  was  a  complete  defense  to  this 
action. 

It  is  submitted,  with  respect  to  discoveries  independently 
made  by  Shell  relating  to  core  oils,  even  assuming  such 
discoveries  to  be  commercially  practicable,  no  obligation 
of  Shell  exists  under  the  license,  because  such  discoveries 
do  not  relate  to  sodium  silicate  core  oils,  because  the 
license  is  unenforceable  against  Shell  for  failure  of  con- 
sideration, and  moreover,  because  such  license  contains 
no  provision  requiring  Shell  to  market  core  oils  other 
than  the  sodium  silicate  core  oils  covered  by  Ruddle's 
applications. 

In  addition  it  is  submitted  that  the  Court  below  was 
correct  in  dismissing  the  complaint  herein  against  Shell 
Development  Company  since  that  company  was  not  a 
party  to  the  license  agreement,  and  appellants  have  pro- 
vided no  evidence  showing  wherein  they  are  entitled  to 
any  relief  against  that  company. 

Likewise  the  dismissal  of  the  complaint  was  proper  be- 
cause under  no  theory  of  law  could  appellants  be  entitled 
to  any  relief  of  specific  performance  and  in  view  of  the 
nebulous  character  of  appellants'  proof,  appellants  can 
be  entitled  to  no  damages  whatsoever. 
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Therefore,  it  is  respectfully  submitted  that  the  judg- 
ment of  the  lower  Court  dismissing  the  complaint  herein 
as  to  both  appellants  should  be  affirmed. 

Dated,  San  Francisco, 
October  8, 1943. 

Respectfully  submitted, 
Chas.  M.  Fryer, 
Alfred  C.  Aurich, 
Harold  I.  Johnson, 

Attorneys  for  Appellees. 
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No.  10,280 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Lydell  Peck  and  Allan  B.  Ruddle, 


Appellants, 


vs. 


Shell  Oil  Company,  Incorporated  (a 
corporation),  and  Shell  Develop- 
ment Company  (a  corporation). 

Appellees. 


APPELLANTS'  REPLY  BRIEF. 


This  action,  as  v^^as  pointed  out  in  plaintiffs'*  open- 
ing brief,  arose  upon  the  equity  side  of  this  Court, 
and  involves  allegations  of  breach  of  contract,  to- 
gether with  prayers  therefor  and  for  specific  per- 
formance, accounting,  and  damages,  as  well  as  such 
other  and  further  relief  as  is,  in  equity  and  good 
conscience,  meet  and  proper  upon  the  pleadings  and 
proofs  (Tr.  14,  15). 


•For  convenient  reference,  the  appellants  and  appellees  herein 
will  be  referred  to  as  "plaintiffs"  and  "defendants",  respectively, 
the  defendant  Shell  Oil  Company,  Incorporated,  being  frequently 
distinguished  as  "Shell  Oil",  and  the  defendant  Shell  Develop- 
ment Company  as  "Shell  Development". 


ANALYSIS  OF  APPELLEES'  POSITION  AS 
SET  FORTH  IN  ITS  BRIEF. 

The  defendants  to  sustain  the  District  Court's  de- 
cision rely  entirelj^  upon  the  testimony  of  the  Shell 
Oil's  employees  and  that  of  their  paid  expert  Dietert 
educed  at  the  time  of  the  trial,  a  time  when  it  was 
very  much  to  the  benefit  of  Shell  Oil  Co.  to  have  these 
employees  give  damaging  testimony  concerning  the 
value  of  Cor-Min-Oil. 

Plaintiffs  on  the  other  hand  are  content  to  rely 
upon  the  reports,  in  most  instances  made  by  the  same 
Shell  employees  who  testified  at  the  trial,  but  made 
at  a  time  when  there  was  no  controversy  between  the 
parties  and  at  a  time  when  the  true  worth  of  Cor- 
Min-Oil  could  better  be  judged;  reports  that  are 
unbiased  and  untainted — made  as  a  result  of  careful 
work  and  when  the  truth  would  not  work  to  the  detri- 
ment of  Shell's  ulterior  motives  as  was  the  case  after 
this  controversy  had  crystallized  into  a  lawsuit  and 
the  matter  was  one  for  trial.  These  reports  relied 
upon  by  plaintiff  are  diametrically  opposed  to  the 
testimony  of  the  witnesses  before  the  District  Court. 

A  complete  discussion  of  these  reports  is  found  at 
pages  13  to  27  of  plaintiffs'  opening  brief  and  we 
earnestly  request  the  court  to  review  this  discussion  at 
this  point. 


SHELL'S  PRETENSION  THAT  BLIND  IGNORANCE 
LED  IT  TO  CONTRACT  WITH  PLAINTIFFS. 

Defendants'  attempt  to  justify  the  fact  that  the 
contract,  Exh.  B,  was  undertaken,  at  the  instance 
of  defendant  Shell  Oil,  only  after  more  than  three 
months  of  study  of  the  product  Core-Min-Oil,  now 
contended  to  be  "useless",  by  saying,  in  effect  (de- 
fendants' brief,  p.  4),  that  it  was  guided  by  the  ignor- 
ance rather  than  the  skill  of  its  employees.  It  refers 
to  its  expert  Spotswood,  assigned  to  the  original  in- 
vestigation, as  a  "mechanical  engineer"  and  as  being 
in  ignorance  of  the  real  requisites  of  a  successful 
core  oil.  Defendants'  brief  (p.  4)  negatively  admits 
that  it  contracted  to  market  Core-Min-Oil,  by  saying 
that,  "Shell  had  the  mistaken  belief  that  Ruddle's 
core  oil  was  ready  to  be  used  in  commercial  foundry 
operations",  following  the  Spotswood  tests  made  both 
in  the  laboratory  and  at  commercial  foundries  (Tr. 
646),  and  that,  "consequently,  in  order  to  obtain  the 
alleged  benefits  from  its  work.  Shell  entered  into  the 
agreement  in  suit  on  April  8,  1938". 

Realistically  viewed,  the  situation  was  simply  that 
Shell  Oil  investigated  Core-Min-Oil  in  its  technical 
aspects  and  in  foundry  application,  and  found,  as 
recited  in  the  Spotswood  reports  (Exhs.  F-1,  Tr.  35, 
and  F-2,  Tr.  44),  both  reports  having  been  made  be- 
fore the  contract,  Exh.  B,  that  Core-Min-Oil  was 
both  "satisfactory"  for  core  manufacture,  and  that 
cores  prepared  from  Core-Min-Oil  "in  COo  free  ovens 
can  be  done  in  one-third  the  time  required  for  cores" 
using  the  leading  market  core  oils  (Tr.  54).  Now 
Shell  Oil  argues  that  it  was  misled  by  the  ignorance 


of  its  own  expert,  and  attempts  to  escape  the  con- 
tract entered  into  in  consequence  of  the  work  of  this 
expert,  by  saying  that  he  was  ''ignorant"  (defend- 
ants' brief,  p.  4).  Certainly  Shell  Oil  should  not  here 
be  permitted  to  seek  advantage  from  its  alleged  stu- 
pidity in  selecting  as  a  testing  expert,  an  employee 
unskilled  in  the  art  to  which  he  was  assigned.  In  fact, 
such  a  position  is  specious  when  adopted  by  Shell 
Oil,  for  it  is  an  affront  to  reason  to  believe  that  a 
concern  of  the  magnitude  of  defendant  Shell  Oil,  with 
a  highly  skilled  and  renowned  technical  staff  of  its 
subsidiary,  the  defendant  Shell  Development,  would 
assign  other  than  a  true  expert  to  a  task  of  the  char- 
acter here,  or  would  undertake  a  firm  and  far-reach- 
ing contract  other  than  upon  the  soundest  of  techni- 
cal findings. 

Reason  being  thus  defied,  it  is  necessary  to  ex- 
amine more  closely  to  find  the  motive  which  influ- 
ences the  defendants  to  pretend  now  that  Shell  Oil 
entered  into  the  contract  ill-advisedly  and  on  the 
recommendations  of  ignorant  men  of  its  staff.  The 
motive  is  apparent  when  it  is  remembered  that  the 
theory  of  Spotswood's  ignorance  and  the  plea  that 
Shell  Oil  was  a  poor,  misguided  concern  when  it 
entered  into  the  contract,  was  conjured  up  for  the 
purpose  of  this  case,  and  not  otherwise.  It  stands 
beyond  challenge  that  Shell  Oil  entered  into  the 
contract,  Exh.  B,  only  after  careful  technical  and 
field  investigation,  retained  the  contract  after  a  fur- 
ther seven-months'  option  period,  and  then,  and  only 
then,  became  bound  by  its  burdens  which  are  here 
sought  to  be  enforced. 


SHELL'S  ALLEGED  EXPENDITURES. 

At  page  5  of  its  brief,  defendant  Shell  Oil  con- 
tends that  it  spent  $16,000  in  its  work  on  the  core  oil 
project,  and  as  a  consequence  ''confirmed  the  in- 
trinsic uselessness  of  Ruddle's  core  oil"  (one  of  the 
forms  of  Core-Min-Oil),  and  spent  approximately  a 
year  and  three  months'  time  in  its  investigations  of  the 
product  and  its  utility.  Defendants  state  that  only 
after  the  expenditure  of  this  sum  and  the  time  in- 
volved, did  they  determine  to  cancel  the  agreement 
for  "lack  of  consideration". 

Reference  to  defendants'  Exh.  BBB  (Tr.  1916) 
shows  that  all  charges  to  the  Core-Min-Oil  project 
were  included  in  reaching  the  figure  of  $16,000  as 
estimated  expense,  such  charges  involving  not  only  the 
work  done  on  the  original  product  Core-Min-Oil,  but 
also  the  time  of  such  men  as  Spiri,  Wright,  and 
Anderson,  who  were  exclusively  engaged  in  work  re- 
lating to  modifying  the  formulation  of  Core-Min-Oil, 
to  the  ultimate  end  of  production  of  the  product  de- 
scribed in  the  report  of  Messrs.  Wright  and  Anderson, 
Exh.  54. 

For  example,  it  is  shown  that  Mr.  Spiri  (Tr.  1916) 
worked  on  Core-Min-Oil  continuously  from  November 
15,  1938,  to  April  19,  1939,  and  from  May  3,  1939  to 
June  1,  1939,  the  report,  Exh.  BBB,  stating  that  this 
work  of  Mr.  Spiri 's  "is  supported  by  records  main- 
tained" by  him.  The  Spiri  reports  progressively  di- 
rected to  work  on  variations  in  the  Core-Min-Oil 
formula,  finally  culminating  in  the  report,  Exh.  VV 
(Tr.  1874),  covering  the  fiinal  foundry  operations  at 


the  Axelson  Foundry,  Los  Angeles,  California,  are 
set  forth  in  the  series  of  reports,  Exhs.  QQ  to  XX 
(Tr.  1817  to  1901),  these  reports  being  dated  in  the 
period  from  the  earliest,  on  January  24,  1939,  to  the 
latest,  Exh.  XX,  on  June  6,  1939.  Illustrative  of  pre- 
cisely what  Avas  being  done  by  Mr.  Spiri  in  these  re- 
ports is  the  following  list  of  albino-asphalt  and  ex- 
tract fraction  forms  of  Core-Min-Oil  listed  in  Exh. 
W  (Tr.  1876)  : 

^'Core-min-oil  No.  1  55  pen.  albino-linseed 
No.  2  13  pen.  asphalt-linseed 
No.  4  4:1  carbon  black 
No.  5  5:1       '' 
No.  6  6:1       "  ''     ." 

In  Exh.  WW,  the  following  is  said  as  to  other 
variations  in  the  Core-Min-Oil  formula,  the  report 
being  entitled  "Core-Min-Oil",  and  being  dated  May 
24,  1939: 

"The  carbon  black  sodiiun  silicate  core  oils 
have  only  a  limited  field  of  application,  mostly  in 
production  foundries  wliere  similar  cores  are 
made  and  indirect  fired  ovens  are  available. 

"However,  the  patent  situation  should  be  well 
covered,  particularl}"  those  ratios  of  sodimn  sili- 
cate to  asphalt  which  from  experience  prove  to 
have  the  optimmn  friability  at  the  best  strength. 

"Whatever  protection  can  be  realized  for  the 
emulsion  curbay,  emulsion  glycerin  combination 
and  low  pen.  emulsion,  alone  (eventually  based  on 
the  asphaltine  content)  will  mean  actual  protec- 
tion from  competition  on  the  open  market. 

"The  same  goes  for  asphalt  linseed,  albino  lin- 
seed, and  extract  linseed  mixtures.''  (Tr.  1881.) 


As  to  price  advantage  of  Core-Min-Oil  over  market 
products,  tlie  following  is  stated  by  Spiri,  in  Exh. 
WW   (Tr.  1887): 

''The  fact  should  also  be  considered  that  found- 
ries usually  use  a  sand  to  linseed  oil  ratio  of 
40:1  and  60:1,  very  seldom  80:1,  whereas  our  test 
using  an  albino-linseed  combination,  the  ratio  for 
higher  strength  than  obtainable  with  a  40:1  lin- 
seed mixture  is  only  80:1,  or  in  other  words,  we 
are  able  to  get  by  with  [1/2  gallon  of  our  oil  as 
against  1  gallon  of  linseed." 

Finally,  as  to  recommendation  fon  two  forms  of 
Core-Min-Oil,  each  varying  from  the  original  Ruddle 
formula,  but  incorporating  the  principal  of  the  use 
of  an  asphalt  base,  Mr.  Spiri  said  in  Exh.  WW  (Tr. 
1891)  : 

'^ Meanwhile  the  /two  core  oils,  albino-linseed 
and  asphalt-linseed  (the  difference  being  price 
and  cleanliness)  could  be  put  on  the  market  and 
should  open  a  field  if  sold  within  the  limits  of 
linseed  oil." 

Indicative  both  of  patentability  and  scope  of  the 
tests,  Mr.  Spiri  reported,  under  the  title  ''Core-Min- 
Oil  and  Foundry  Tests",  in  Exh.  XX,  dated  June  6, 
1939: 

"At  a  meeting  with  the  Patent  Department 
where  representatives  of  the  Asphalt  Sales  De- 
partment and  the  Emeryville  Laboratory  were 
present,  recent  experiments  were  disclosed. 

"They  indicated  that  it  was  possible  to  produce 
strong  and  friable  cores  with  low  penetration 
asphalt  emulsion."  (Tr.  1901.) 
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^'The  tests  made  in  the  Berkele}^  Brass  Foundry 
Company  were  primarily  conducted  to  have  actual 
proof  if  the  cores  made  with  asphalt  emulsion 
would  deform  or  bend  under  the  influence  of  the 
high  pouring  temperature.  The  castings  made 
prove  that  no  deformation  took  place,  meaning 
that  the  emulsion  alone  or  emulsion  with  any 
ingredient  retarding  bench  drying  may  be  used 
for  core  making  and,  if  possible,  should  be  pat- 
ented. The  cores  were  amply  strong  and  had 
very  good  friability.  All  castings  were  without 
faults."  (Tr.  1902.) 

Finally,  in  this  report,  which  was  directed  primarily 
to  albino-asphalt  linseed,  asphalt  linseed,  and  extract 
fraction  linseed  (extract  fraction  being  an  asphalt 
fraction  in  oil  reduction)  (Tr.  1903),  Mr.  Spiri  re- 
ported : 

''Our  oils,  except  No.  5  are  best  suitable  for  a 
production  foundry."  (Tr.  1912.) 

"Shell  Oil  Co.,  Inc.,  central  and  eastern  terri- 
tories should  investigate  the  market  possibilities 
and  find  a  real  production  foundry  to  introduce 
our  product."  (Tr.  1913.) 

Despite  the  foregoing,  it  is  the  representation  of 
defendants  in  their  brief,  as  above  noted,  and  before 
the  lower  court,  that  these  core  oils  had  nothing  to 
do  with  the  Core-Min-Oil  project  and  were  inde- 
pendent thereof,  and  in  addition  that  these  oils  were 
I)urely  experimental,  oifered  no  market  possibilities, 
and  were  of  no  value  for  market  consideration. 

The  same  situation  existed  in  the  work  of  Mr. 
Wright.    His  time  from  August,  1938,  to  May,  1939, 


inclusive,  was  charged  to  the  Core-Min-Oil  project 
(Tr.  1917).  The  report,  Exh.  BBB,  states  that  the 
justification  for  assigning  these  charges  for  the  full 
time  of  Mr.  Wright  to  the  Core-Min-Oil  project,  is 
found  by  reference  to  Mr.  Wright's  laboratory  notes 
and  memorandum.  These  notes  are  in  evidence  as 
Exhs.  53  and  54  (Tr.  1648  and  1682).  Reference  to 
the  Wright  report  shows  that  part  of  the  time  he  was 
working  with  the  original  Core-Min-Oil  formula  (Tr. 
1653),  but  that  the  majority  of  the  work  was  looking 
toward  modifications  of  the  formula  in  a  manner  to 
produce  stable  core  oil  emulsions  (Tr.  1649).  In  the 
report,  Exh.  54,  Mr.  Wright  reports  on  work  done 
with  Core-Min-Oil,  utilizing  albino-asphalt  and  as- 
phalt extract  fractions  in  blends  with  linseed  oil  (Tr. 
1683),  It  is  in  these  reports  that  Mr.  Wright  states 
the  successful  results  of  his  work  on  Core-Min-Oil. 
For  example,  at  Tr.  1688,  he  reported : 

' '  The  preliminary  experiments  having  indicated 
that  satisfactory  core  oils  could  be  produced  by 
blending  linseed  oil  with  asphalt  and  extract  ma- 
terials, further  experiments  were  made  with 
blends  of  materials  that  are  currently  available 
at  the  refineries." 

It  was  in  this  same  report,  Exh.  54  (Tr.  1684)  that 
the  statement  was  made  on  September  6,  1939,  by  way 
of  conclusion,  that: 

'^We  believe  that  sufficient  information  is  given 
for  initial  sales  promotion  work." 

In  spite  of  the  foregoing,  illustrative  of  the  situa- 
tion of  the  single  character  of  the  Core-Min-Oil  work 
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of  defendants  from  start  to  finish,  culminating  with 
the  successful  conclusion  of  that  work  in  development 
of  ijroducts  ready  for  market,  defendants  say  that  this 
work  was  ''comi^letely  independent  from  the  work  on 
the  Ruddle  sodium  silicate  core  oil",  and  that  in 
this  complete]}^  independent  work,  ''Shell  Develop- 
ment did  some  work  on  adulterating  linseed  oil  by 
mixing  it  with  petroleum  products"  (defendants' 
brief,  p.  6),  while  at  the  same  time  defendants  charged 
against  this  project,  to  attempt  to  demonstrate  good 
faith,  the  entire  time  expended  and  the  entire  sum  of 
$16,000,  allegedly  spent  ''in  its  investigations",  which 
"confirmed  the  intrinsic  uselessness  of  Ruddle's  core 
oil"  (defendants'  brief,  p.  5). 

It  is  interesting  to  note  that  defendants,  in  spite 
of  the  foregoing,  pretend  that  they  have  adequately 
sustained  their  efforts  to  produce  a  commercially  suc- 
cessful core  oil  under  the  terms  of  the  license,  by 
having  spent  some  eighteen  months  and  $16,000  on  this 
work,  but  that  a  review  of  the  reports  of  defendants' 
technicians  and  experts  discloses  that  substantially  all 
of  the  time  from  April,  1938,  the  date  of  contracting, 
to  and  after  the  date  of  attempted  cancellation,  in 
July,  1939  (Exh.  D),  defendants  were  engaged  in  the 
work  which  led  to  the  production  of  the  albino-asphalt 
or  extract-fraction  asphalt  core  oils  described  in  Exli. 
54,  and  found  so  satisfactory  in  the  foundry  tests  re- 
ported by  Mr.  Spiri  in  Exh.  W.  All  of  the  charges 
for  this  latter  work  are  included  in  the  figure  of 
$16,000  and  in  the  time  period  spent,  but,  nevertheless, 
at  page  6  of  their  brief  and  elsewhere,  defendants 
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argue  that  the  work  on  these  variations  in  the  Core- 
Min-Oil  formulae,  and  the  results  obtained  as  a  con- 
sequence thereof,  had  nothing  to  do  with  Core-Min- 
Oil  and  were  ''complete!}^  independent  from  the  work 
on  the  Ruddle  sodium  silicate  core  oil".  In  other 
words,  defendants  argue  that  the  time  and  money 
expended  in  this  allegedly  ''completely  independent" 
work  indicate  their  good  faith  in  performance  of  the 
contract,  and  at  the  same  time,  blowing  hot  and  cold, 
argue  that  this  work  is  outside  of  the  contract  and 
independent  of  this  action. 


DEFENDANTS'  CONTRACTUAL  BREACHES. 

The  burden  of  plaintiffs'  position  is  that  defendants 
either  should  have  undertaken  at  the  outset  of  the 
contract  term,  to  sell  Core-Min-Oil  in  its  original 
form,  found  to  be  wholly  satisfactory  in  the  Spotswood 
tests  (Exhs.  F-1  and  F-2),  or  if  defendants  elected 
to  spend  their  time  im]^roving  the  product,  they  should 
have,  upon  completion  of  the  efforts  in  that  direction 
(characterized  in  Exhs.  W  and  54)  forthwith  under- 
taken to  market  that  product,  perhaps  in  addition  to 
the  original  formula  of  Core-Min-Oil.  The  breach  of 
contract,  for  which  relief  is  sought  in  this  proceeding, 
arises  from  defendants'  failui'e  even  so  much  as  to 
attempt  to  sell  Core-Min-Oil  in  its  original  form,  and 
their  refusal  to  do  so,  coupled  with  their  similar  re- 
fusal to  attempt  to  sell  the  admittedly  superior  and 
highly  marketable  forms  of  ( 'Ore-Min-Oil  disclosed  in 
the   reports,   Exhs.   W  and   54.     For   the   palpable 
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breaches  of  contract  reflected  in  these  refusals,  plain- 
tiffs argue  for  either  specific  performance  or  dam- 
ages, and  ask,  since  this  is  a  proceeding  in  equity, 
that  the  Court,  dependent  upon  the  form  of  relief 
granted,  direct  full  relief  as  the  facts  may  warrant. 

The  trial  court,  in  what  is  here  urged  to  be  error, 
ignored  these  uncontroverted  propositions  and  took 
the  position  merely  that  Core-Min-Oil  in  its  original 
form  was  commercially  useless,  wherefore  plaintiffs 
are  entitled  to  no  relief.  The  trial  court  only  passed 
upon  the  issue  as  to  Core-Min-Oil  in  its  original  form, 
and  in  doing  so  disregarded  the  reports  of  defendants 
(Exhs.  F-1  and  F-2)  to  the  effect  that  Core-Min-Oil 
was  readily  marketable  in  its  original  form  and  was 
marketable  in  huge  quantities  (u])  to  a  hundred-mil- 
lion gallons  annually,  Exh.  CC)  in  the  form  disclosed 
in  the  later  reports,  Exh.  W,  prepared  just  before 
attempted  cancellation,  and  Exh.  54,  prepared  shortly 
after  cancellation. 

The  findings  of  the  trial  court  have  the  effect  of 
condoning  the  fraud  of  defendants  upon  plaintiffs,  to 
the  end  of  giving  to  defendants  complete  relief  by 
exonerating  them  from  the  burdens  of  the  contract, 
Exh.  B,  and  yet  permitting  them  to  keep  all  of  the 
advantages  arising  from  the  existence  of  the  contract 
in  the  original  instance. 


SHELL'S  "EXPERT"  DIETERT. 

The  only  witness  offered  on  behalf  of  defendants 
at  the  trial  who  was  not  an  em})loyee  of  defendants 
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during  tlie  period  of  active  work  by  defendants  under 
the  contract,  Exh.  B,  and  one  of  those  who  reported 
the  successful  eiforts  of  the  defendants  to  produce  a 
superior  com])etitive  core  oil,  was  an  alleged  "expert" 
in  the  core  oil  field,  one  Harry  W.  Dietert.  Mr.  Dietert 
was  imported  by  the  defendants  from  Detroit  (Tr. 
686)  as  a  professional  hireling  of  defendants,  and 
assigned  to  the  task  of  substantiating,  aftei'  the  event, 
the  determined  purpose  of  defendants  to  prove  Core- 
Min-Oil  "useless"  in  order  to  lay  a  foundation  for 
the  vitiation  of  the  contract,  Exh.  B.  Mr.  Dietert  was 
hired  shortly  before  the  trial  (Tr.  794)  and  spent  just 
a  little  over  four  weeks  preparing  for  his  testimony, 
being  paid  on  a  handsome  per  diem  (Tr.  794).  Since 
the  defendants  throughout  their  brief  rely  almost  en- 
tirel}^  on  Mr.  Dietert  to  establish  the  proi)osition  that 
Core-Min-Oil  in  any  form  is  without  utility,  it  is 
interesting  to  set  forth  his  qualifications  which  are 
described  by  defendants  as  making  him  "an  expert 
in  core  oils"  (defendants'  brief,  p.  6).  In  their  brief 
(p.  23)  defendants  state: 

"Mr.  Dietert 's  qualifications  to  testify  as  an 
expert  in  the  core  oil  field  consist  of  more  than 
twenty  years  actual  exx:)erience  in  foundry  prac- 
tice. *  *  *  Thus,  this  expert  in  addition  to  hav- 
ing a  very  excellent  technical  education  also  had 
a  most  enviable  career  in  the  X)i*actical  operations 
of  foundry  practice." 

In  fact,  the  only  "foundry  experience"  in  core 
making  of  Dietert  was  a  few  months  in  college  in  ex- 
perimental work  (Tr.  688)  and  as  a  research  and  con- 
sulting engineer  for  the  United  States  Radiator  Cor- 
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poration  (Tr.  690).  None  of  this  work  was  practical 
foundry  operation  in  any  sense  nor  demonstrated  any 
knowledge  on  the  part  of  the  witness  of  actual  core- 
making  practice,  as  such,  in  foundry  operation.  The 
best  that  can  be  said  for  IMr.  Dietert  is  that  he  has  had 
some  experience  with  grading  and  testing  of  sand 
(Tr.  689)  and  has  counseled,  in  a  research  capacity, 
foundry  operations  on  sand  mixes. 

The  testimony  of  the  witness  Dietert  is  peculiarly 
unentitled  to  weight  or  consideration  in  the  premises, 
in  the  light  of  the  fact  that  it  is  based  exclusively 
upon  ex  parte  experiments  conducted  for  the  purpose 
of  reaching  predetermined  results.  In  this  case  the 
Dietert  experiments  are  in  direct  contrast  to  the  re- 
sults found  by  practical  foundrymen,  as  testified  to  by 
the  plaintiffs^  witnesses,  Goth  and  Anaclario,  and,  as 
well,  are  in  direct  contradiction  of  tlie  findings  of  de- 
fendants' own  laboratory  and  foundry  technicians,  as 
set  forth  in  the  Spiri  and  Wright  reports,  Exhs.  QQ 
to  XX,  and  53  and  54.  Later  in  this  brief,  the  appli- 
cable law  in  such  a  circumstance,  together  with  a 
direct  comparison  of  the  Dietert  experiments,  witli 
the  facts  as  established  in  the  last-mentioned  testi- 
mony, will  be  reviewed  in  some  detail. 

In  addition,  the  law  indicative  of  the  skepticism 
with  which  courts  generally,  and  this  Court  in  par- 
ticular, receive  such  paid  professional  testimony  will 
be  reviewed. 
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DEFENDANTS'  ABANDONMENT  OF  OPERATIONS. 

At  page  6  of  their  brief,  defendants  frankly  state 
that  Core-Min-Oil  had  been  developed  to  a  saleable 
point  and  was  ready  for  ''sales  promotional  work". 
The  contract,  of  course,  at  such  a  point  required  de- 
fendants to  undertake  to  sell  the  product,  but  at  page 
7  of  their  brief,  defendants  blatantly  and  without  any 
justification  say: 

"During  all  of  the  time  that  Shell  was  engaged 
in  its  work  with  core  oils,  of  any  type  or  descrip- 
tion, they  never  sold  a  single  gallon." 

This  last  is  perfectly  true  and  is  the  aegis  of  plain- 
tiff's complaint  and  prayer  for  relief  in  this  cause. 

The  contract,  Exh.  B,  provided  expressly  that  de- 
fendants should  diligently  attempt  to  sell  Core-Min- 
Oil  (paragraph  2,  Tr.  18),  and  that  the  term  of  the 
contract  was  to  "extend  until  the  expiration  date  of 
the  last  issued  patent  owned  or  controlled  by  Peck  or 
Ruddle  covering  Core-Min-Oil"  (paragra])h  14,  Tr. 
22).  The  contract  further  provided  that  defendants 
might  terminate  the  contract  at  will  "at  any  time 
after  five  years  from  date"  (April  8,  1938)  thereof, 
by  giving  thirty  days'  notice  in  writing  to  i)]aintiffs. 
The  original  term  of  the  contract  (five  years)  was  in 
force  not  only  at  the  time  of  filing  of  this  action,  on 
October  25,  1939,  but  also  at  the  time  the  Court  entered 
its  memorandum  order  herein,  on  February  27,  1942 
(Tr.  183),  and  at  the  date  of  entry  of  judgment, 
March  30,  1942  (Tr.  189). 

The  right  of  abandonment,  however,  was  not  pos- 
sessed by  Shell  in  July,  1939  (the  date  of  attempted 
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cancellation),  or  at  any  other  date  during-  the  contract 
period.  In  the  face  of  this,  however,  defendants, 
wholly  without  justification,  not  only  sought  to  aban- 
don the  contract  and  its  obligations  by  the  "Notice  of 
Cancellation'^  of  July  6,  1939  (Exh.  D),  but  also 
simply  refused  to  perform  the  covenant,  diligently  to 
attempt  to  sell  Core-Min-Oil.  This  is  clearly  a  breach 
of  contract,  unjustified  in  the  record  and  mi  justifiable 
upon  the  facts  here,  and  one  for  which  relief  is  here 
sought,  but  for  which  relief  was  denied  by  the  trial 
court  in  what  is  in  this  appeal  urged  to  be  gross  error 
in  the  light  of  the  record. 


ISSUES  AS  DEFINED  BY  DEFENDANTS. 

In  their  brief,  at  page  8,  et  seq.,  defendants  define 
what  they  construe  to  be  the  issues  of  this  proceeding. 
Tabularly  stated,  these  are : 

(1)  Breach  of  confidential  disclosure; 

(2)  Prejudice  of  the  trial  court; 

(3)  Errors  of  ruling  assigned  with  reference  to 
the  trial  court; 

(4)  What  is  described  as  the  "principal  ques- 
tion", namely — that  Core-Min-Oil  "is  mmiarketable 
and  useless  for  practical  foundry  operations''. 
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CONFIDENTIAL  RELATIONSHIP. 

Defendants  say  that  the  issue  of  confidential  rela- 
tionship was  the  subject  of  "not  a  scintilla  of  argu- 
ment in  appellants'  brief',  and  that  "these  alleged 
errors  should  not  now  be  considered  by  this  Court'' 
for  that  reason. 

Apparently  defendants  totally  overlooked  that  por- 
tion of  plaintiffs'  opening  brief  (p.  41)  where  the  issue 
of  breach  of  confidential  relationship  is  fully  stated, 
and  it  is  shown  that  the  contract,  Exh.  B,  in  section  23 
provided  as  follows: 

"Peck  and  Ruddle  and  Shell  Oil,  its  affiliated, 
subsidiar}^  and  parent  companies,  agree  that  they 
will  use  their  best  efforts  to  prevent  information 
concerning  the  formula  of  Core-Min-Oil  and  its 
method  of  manufacture  from  being  obtained  by 
unlicensed  third  parties." 

In  the  face  of  this  obligation  to  maintain  confidence, 
defendants  widely  broadcasted  detailed  information 
of  Core-Min-Oil  in  all  its  forms,  together  with  com- 
plete technical  foundry  data  thereon,  to  a  wide  variety 
of  firms  and  to  at  least  two  individuals,  J.  C.  Van 
Eyck,  of  London,  and  D.  Pyzel,  of  New  York,  not  in 
privity  with  the  parties.  (See,  for  exami)le,  lists  of 
distribution  at  the  end  of  Exhs.  53  and  54,  Tr.  1648 
and  1682.) 

This  i^oint  is  not  abandoned,  but  is  repeated  here. 
The  effect  of  violation  of  a  contract  of  confidence  is 
well  known  in  the  law  and  one  which  imposes  the  most 
serious  of  duties  upon  the  recipient  of  the  confidence 
and  gives  rise  to  extreme  measures  of  relief  for  vio- 
lation. 
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The  plaintiff  Ruddle  at  Tr.  276  fully  discussed  the 
confidential  character  of  the  disclosures  he  made  to 
the  Shell  executives.  In  the  light  of  this  testimony 
we  believe  the  statements  made  by  Judge  Lindley  in 
the  case  of  Allen-Qualley  Co.  v.  Shelhnar  Products 
Co.,  31  F.  (2d)  293,  aff 'd  36  F.  (2d)  623,  are  particu- 
larly apropos: 

"The  question  is  not  one  of  contracts,  of  pat- 
ents, or  of  professional  conduct  of  counsel.  It  is 
a  question  of  the  validity  in  equity  of  the  acts  of 
defendant  in  receiving  in  confidence,  pending 
making  contractual  relationship,  mider  an  agree- 
ment to  treat  the  same  as  confidential,  a  disclosure 
of  the  plaintiff's  secrets,  using  such  disclosure  to 
locate  a  patent,  directing  its  machinist  to  make  a 
machine  like  plaintiff's  machine,  procuring  an 
assignment  of  jDatent  it  claimed  covered  the  al- 
leged invention,  and  refusing  to  account  to  plain- 
tiff.   It  is  not  necessary  that  defendant  should 

have  adopted  plaintiff's  machine  in  all  its  aspects. 
******* 

"The  machine  has  probably  been  improved 
upon,  but  plaintiff's  structure  was  the  foundation 
for  defendant's  machine. 

"It  is  well  established  that  equity  will  enjoin 
the  use  and  disclosure  of  trade  secrets,  such  as 
processes,  formulae,  and  inventions  learned  in 
confidence. ' ' 

See  also: 

E.   I.    Da   Pont   de   Nemours   Powder   Co.    v. 

Masland,  244  IT.  S.  100,  61  L.  Ed.  1016 ; 
Board  of  Trade  of  Chicago  v.  Christie  G.  die  S. 
Co.,  198  U.  S.  236,  49  L.  Ed.  1031 ; 
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Vulcan  Betinning  Co.  v.  American  Can  Co.,  72 

N.  J.  Eq.  387; 
Vulcan  Betinning  Co.  v.  Assmann,  173  N.  Y.  S. 

334; 
Booth  V.  Stutz,  24  F.  (2d)  415; 
Thmn  Co.  v.  Tloczynski,  114  Mich.  149,  72  N.  W. 

140; 
Hoeltke  v.  C.  M.  Kemp  Mfg.  Co.,  80  F.   (2d) 

912. 


ERRORS  OF  THE  COURT. 

Defendants  state  that  plaintiffs^  brief  ''is  entirel.y 
silent"  as  to  any  discussion  of  the  errors  assigned 
against  the  Court  by  way  of  prejudice  in  point  on 
appeal  21  (Tr.  1536)  other  than  ''the  bare  statement 
appearing  on  pages  6  and  7  of  appellants'  brief"  with 
regard  to  the  point,  and  that  defendants,  therefore, 
will  not  devote  any  time  to  the  subject  in  their  brief 
Defendants  go  on  to  say  (defendants'  brief,  p.  9)  that 
they  consider  these  points  to  have  been  abandoned, 
and  that,  therefore,  these  errors  will  not  be  argued. 

Appellants  expressly  hereby  reiterate  the  assign- 
ments of  error  by  way  of  prejudice  and  ruling,  set 
forth  in  points  on  appeal  21  to  39,  and  repeat  the 
charge  made  in  their  opening  brief,  at  pages  6  and  7, 
that  the  trial  court  committed  gross  error  and  ex- 
hibited prejudice  against  plaintiffs  at  the  trial  of  this 
cause.  Plaintiffs  are  not  expanding  this  brief  to  labor 
each  of  the  statements  of  the  trial  court  evidencing 
prejudice,  but  are  content,  in  this  regard,  to  rest  upon 
the  record  itself  and  upon  plaintiffs'  opening  brief 
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where  these  errors  are  point  by  point  tabulated  by 
reference  to  a  list  thereof  set  forth  at  page  1636  of 
the  transcript.  Plaintiffs  believe  that  the  prejudice 
of  the  trial  court  is  so  clear  that  it  will  be  fully  ap- 
parent to  this  Court  in  the  course  of  reading  of  the 
record,  and  therefore,  in  order  to  keep  this  brief 
within  reasonable  bounds,  feel  justified  in  resting  the 
argument  on  this  phase  of  the  case  without  further 
debate  in  this  memorandum. 


THE  DEFENSE  OF  UNMARKETABILITY  AND  USELESSNESS 
OF  CORE-MIN-OIL. 

This  last  point,  urged  by  defendants  as  the  principal 
question  before  this  Court,  is  conceded  by  plaintiffs  to 
be  just  exactly  that,  and  to  be  the  primary  basis  upon 
which  gross  error  of  the  trial  court  is  assigned  herein. 
This  point  has  been  fully  argued  in  plaintiffs'  open- 
ing brief,  in  a  position  directly  contrary  to  that  as- 
sumed by  defendants,  and  is  further  argued,  supra. 
Wherefore,  the  issue  is  passed  without  separate  com- 
ment at  this  stage  of  the  instant  memorandum. 


DEFENDANTS'   ARGUMENTS  OF  LIMITATION  IN 
TERMS  OF  THE  CONTRACT. 

The  basic  position  of  defendant  Shell  Oil  in  this 
proceeding  is  that  while  it  did  agree  diligently  to  at- 
tempt to  market  Core-Min-Oil,  this  obligation  does 
not  entail  to  any  other  product  than  the  original  form 
of  Core-Min-Oil,  as,  for  example,  the  forms  found  to 
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be  successful  and  marketable  as  reported  in  Exh.  54. 
Defendants  argue  that  the  attempt  to  sell  Core-Min- 
Oil  in  its  original  form  is  exonerated  by  the  inherent 
uselessness  of  that  product,  and  that  even  though 
marketable,  the  contract  is  so  limited  that  defendants 
cannot  be  compelled  to  market  any  modified  form  of 
Core-Min-Oil  under  the  contract. 

The  first  named  issue,  the  alleged  want  of  utility 
of  Core-Min-Oil  in  its  original  form,  has  been  fully 
considered,  supra,  and  in  plaintiffs'  opening  brief. 
Suffice  it  to  say  at  this  point  that  Core-Min-Oil  in  its 
original  form  was  admitted  to  be  superior  to  any 
market  core  oil  for  use  in  cores  to  be  baked  in  ovens 
free  of  CO2  or  under  conditions  where  gases  of  com- 
bustion were  kept  from  the  cores  during  the  baking 
operation.  (See  Exhs.  F-1  and  F-2,  and  particularly 
Tr.  42,  43  and  54.)  No  valid  excuse  has  been  given, 
nor  can  any  be  created  to  justify  the  lack  of  perform- 
ance of  the  contract  by  defendant  Shell  Oil  insofar 
as  the  original  form  of  Core-Min-Oil  is  concerned. 
The  product  had  a  definite  market,  possessed  known 
utility  upon  the  findings  of  defendants  themselves 
(Exhs.  F-1  and  F-2),  and,  by  the  terms  of  the  con- 
tract, it  was  incumbent  upon  defendants  diligenth' 
to  attempt  to  market  the  product.  Defendants  admit 
(defendants'  brief,  p.  7)  that  they  never  attempted  to 
sell  even  a  single  gallon  of  this  product,  or,  for  that 
matter,  of  any  other  form  of  Core-Min-Oil.  The 
breach  in  this  regard  is  clear  and  tbe  failure  of  the 
trial  court  so  to  find  is,  it  is  urged  here,  reversible 
error. 
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Defendants  argue  that  even  though  the  modified 
form  of  Core-Min-Oil,  so  successfully  tested,  as  set 
forth  in  Exh.  VV,  was  found  to  be  "ready  for  sales 
promotional  work",  in  the  manner  described  in  Exh. 
54,  they  could  not  be  compelled  under  the  terms  of 
the  contract  to  make  any  effort  to  market  the  product. 
Defendants  necessarily  do  not  deny  that  any  sale  of 
such  a  product  would  carry  an  obligation  to  pay 
royalty  to  plaintiffs  under  paragraph  7  (Tr.  19)  of 
the  contract,  Exh.  B. 

Defendants  contend,  however,  that  while  the  obli- 
gation to  pay  royalty  is  unlimited  as  between  one  form 
or  another  of  Core-Min-Oil,  or  any  other  composition 
for  foundry  use,  the  obligation  of  jjaragraph  2  is  con- 
fined to  Core-Min-Oil,  "as  covered  by  Peck  and 
Ruddle  patent  applications  or  later  patents".  The 
exact  language  of  paragraph  2  is  as  follows: 

"Shell  Oil  shall  diligently  attempt  to  sell  Core- 
Min-Oil  and  other  compositions  for  fomidry  use 
as  covered  by  said  patent  applications  or  later 
patents."   (Tr.  18.) 

It  is  to  be  noted  that  the  provisions  of  the  para- 
graph are  directed  to  two  different  classes  of  prod- 
ucts— Core-Min-Oil,  on  the  one  hand,  and  composi- 
tions for  foundry  use,  on  the  other.  Insofar  as  this 
precise  language  is  concerned,  the  modified  forms  of 
Core-Min-Oil,  set  forth  in  Exh.  54  and  defined  by  de- 
fendants as  Core-Min-Oil  in  Exh.  VV,  are  both  within 
the  definition  "Core-Min-Oil"  and  "other  composi- 
tions for  foundry  use".  The  products  falling  within 
this  paragraph  are  limited,  however,  by  two  disjunc- 
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tive  provisions,  namely,  that  the  products  to  which 
the  term  of  diligence  apply  must  be  "covered  by  said 
patent  applications",  referring  to  the  Peck  and  Rud- 
dle a])]:)lications  set  forth  in  the  preamble  of  the  con- 
tract, or  by  "later  patents".  The  words  "or  later  pat- 
ents" are  not  limited  to  a  Peck  and  Ruddle  patent 
or  to  any  other  particular  patent,  but  merely  pro- 
vide that  Shell  must  diligently  attempt  to  sell  any 
products  coming  under  the  contract,  and  all  forms 
of  Core-Min-Oil  were  obviously  created  imder  the 
contract  in  the  eyes  of  defendants  themselves  in  view 
of  the  statement  at  page  5  of  their  brief,  that  all  of 
the  time  and  money  spent  between  April,  1938,  and 
July,  1939,  was  spent  under  the  contract — it  being 
during  that  period  that  the  modified  forms  of  Core- 
Min-Oil  were  developed.  The  words  "or  later  pat- 
ents" refer  to  these  products  in  any  patentable  aspect, 
as  might  eventually  p]'ove  to  be  the  case,  "later" 
meaning  subsequent  to  the  date  of  contracting.  Plain- 
tiffs are  not  fully  informed  as  to  what  may  be  pend- 
ing in  applications  for  patent  filed  by  Shell  Oil  on 
the  modified  forms  of  Core-Min-Oil,  but  can  ])oint  to 
the  Anderson  Patent,  Exh.  57,  as  a  "later  patent", 
covering  these  modified  formulations,  therebv  bring- 
ing the  modified  forms  within  the  diligence  clause. 

Defendants'  entire  position  can  be  stated  as  being, 
that  while  they  are  comy)elled  to  account  under  the 
contract  for  royalty  on  any  core  oil  or  other  compo- 
sition for  foundry  use  sold  by  them,  defendants  have 
no  obligation  to  sell  anything  but  the  original  form 
of  Core-Min-Oil.   In  the  light  of  the  foregoing  inter- 
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pretation  of  paragraph  2 — the  only  fair  interi3reta- 
tion  that  can  be  given  to  this  section — Core-Min- 
Oil,  in  whatever  form  it  may  take  and  certainly  in  its 
admittedly  most  saleable  form  af oredescribed  in  Exhs. 
YV  and  54,  must  be  offered  to  the  market  by  defend- 
ants, and  defendants  must  exert  every  diligence  to 
attempt  to  sell  the  product.  As  in  the  case  of  the 
original  form  of  Core-Min-Oil,  defendants  admit  (de- 
fendants' brief,  p.  7)  that  "during  all  of  the  time 
that  Shell  "was  engaged  in  its  work  with  core  oils  of 
any  type  or  description,  they  never  sold  a  single  gal- 
lon". In  the  testimony,  defendants  went  further  (Tr. 
70,  72,  et  seq.)  and  admitted  no  attempt  was  made  to 
sell  even  so  much  as  a  single  gallon  of  Core-Min-Oil. 
These  failures  on  the  part  of  defendants  cannot  be 
exonerated  by  any  limitation  they  may  attempt  to 
make  on  the  terms  of  the  contract,  for  the  contract 
is  clear  and  deliberate  in  its  phraseology  and  in- 
cludes, as  it  was  obviously  designed  to  include,  in 
every  clause  Core-Min-Oil  in  whatever  form  the 
product  might  take.  The  tortuous  argument  to  limit 
certain  clauses  of  the  contract,  apjjearing  in  defend- 
ants' brief  (pp.  11  to  18)  must,  it  is  urged,  be  given 
no  weight  in  this  appeal,  but  must  be  regarded  as 
merely  a  further  effort  on  the  part  of  defendants 
to  escape  obligations  voluntarily  sought  by  them  and 
presumably  undertaken  in  good  faith. 
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DEFENDANTS'  "EXPERT"  TESTIMONY  BASED  ENTIRELY 
ON  EX  PARTE  EXPERIMENTS. 

As  has  been  previously  noted,  the  only  testimony 
offered  by  the  defendants,  beyond  that  of  employee 
witnesses  who  attempted  to  testify  contrary  to  pre- 
vious reports  made  by  them  ante  litem,  motam,  was 
that  heavily  relied  upon  in  defendants'  brief  and 
given  by  the  professional  expert-witness  Dietert. 
Mr.  Dietert  offered  a  mass  of  evidence  purporting 
to  establish  a  want  of  utility,  from  a  core-making 
standpoint,  of  Core-Min-Oil  in  any  form.  Irrespec- 
tive of  the  fact  that  this  evidence  was  in  direct  con- 
flict with  defendants'  own  reports  of  record  (for  ex- 
ample, Exhs.  QQ  to  XX,  and  54,  55),  the  work  of 
Dietert  is,  under  the  common  practice  of  courts,  en- 
titled to  little  or  no  weight  in  a  proceeding  of  this 
sort,  particularly  insofar  as  it  conflicts  with  testi- 
mony of  a  factual  nature  relating  to  actual  practice, 
as  was  the  testimony  of  plaintiffs'  witnesses  Goth 
and  Anaclerio  (Tr.  566  and  596).  Mr,  Dietert  ad- 
mitted that  all  of  his  work  was  conducted  outside 
of  the  presence  of  plaintiffs  and  without  notice  to 
plaintiffs.  During  his  cross-examination,  Mr.  Dietert 
said: 

''Q.     There   was   no    representative    of   plain- 
tiff, or  Messrs.  Peck  or  Ruddle,  present  at  these 
experiments   that   you   have   conducted   and   you 
have  talked  about  in  your  testimony,  was  there  % 
A.     No."  (Tr.  795.') 

In  Bemis  v.  Stevens  d  Bros,,  111  F.  717,  at  721,  the 
court  said: 
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*'I  give  no  weight  to  cornplainants'  experi- 
ments made  in  the  absence  of  defendants.  Such 
attempts  at  making  evidence  are  not  to  be  en- 
couraged. ' ' 

See  also: 

Chadeloid    Chemical   Co.    v.    Wilson   Remover 

Co.,  220  F.  681,  at  682; 
Rynear  Co.  v.  Evans  (C.C.),  83  F.  696; 
Plunger  Elevator  Co.  v.  Standard  Co.,  165  F. 

906; 
Bethlehem  Steel  Co.  v.  Niles,  166  F.  888 ; 
Wigmore   on   Evidence,   2nd   Edition,   Vol.   3, 

p.  61. 

In  this  case  it  is  umiecessary  to  look  beyond  the 
language  of  defendants'  counsel  for  a  characteriza- 
tion of  the  inadmissibility  of  ex  parte  tests.* 

Contrasted  with  the  testimony  of  Dietert,  that  Core- 
Min-Oil  was  valueless  (Tr.  700-2),  and  in  direct  con- 
flict therewith,  is  the  testimony  of  the  witnesses  Goth 
and  Anaclerio,  both  disinterested  witnesses  and  both 
foundry  workers  of  many  years'  experience  at  the 
Macauley  Foundry  Company,  in  Berkeley,  Califor- 
nia (Tr.  567  and  596).  For  example,  Mr.  Goth  made 
the  following  comments  about  Core-Min-Oil : 

''Q.    What  would  you  say,  as  a  coremaker,  was 

the  kind  of  a  core  that  was  produced  by  this 

product  ? 


*Plaintiffs  take  the  position  that  ex  parte  tests  are  admissible 
but  entitled  to  little  weight.  Defendants'  counsel  successfully  ob- 
jected to  the  introduction  of  cores  by  plaintiffs  on  the  ground 
that  thev  were  the  i)rodnct  of  ex  parte  tests  and  were  inadmissible 
(Tr.  pp^  573,  589). 
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A.     I   think   Mr.   Ruddle's   was   a  good  core. 

Q.  What  did  it  look  like  in  comparison,  say, 
with  other  cores? 

A.     It  was  smoother. 

Q.  What  kind  of  core  oil  were  you  using  in 
1937  in  the  Macauley  plant? 

A.     Using  Houghton. 

Q.  How  did  Mr.  Ruddle's  cores  compare  with 
those  made  with  Houghton  oil? 

A.     Practically  the  same  thing. 

Q.  Were  any  of  the  Ruddle  cores  ever  used 
to  make  castings? 

A.     Oh,  yes,  lots  of  them. 

Q.  Did  you  see  the  castings  after  they  were 
made? 

A.     Oh,  yes. 

Q.  What  kind  of  castings  came  off  the  Rud- 
dle cores? 

A.     Good  castings. 

Q.  Have  you  any  samples  of  cores  made  with 
the  Ruddle  product? 

A.    Yes."    (Tr.  572-3.) 

There  was  then  offered  in  evidence,  at  Plaintiffs'  Exh. 
39,  a  typical  core  made  by  the  witness,  illustrative  of 
the  satisfactory  foundry  application  of  Core-Min- 
Oil.  This  core  was  not  admitted  in  evidence,  objec- 
tion thereto  being  sustained  by  the  court,  wherefore 
the  same  was  marked  for  identification  (Tr.  589). 
The  core  in  question  (Exh.  39)  is  still  before  this 
Court,  having  ultimately  been  admitted  in  evidence 
on  re-offer  (Tr.  608),  and  may  be  observed  by  your 
Honors  to  be  in  its  original  and  superb  condition, 
ready  even  today  for  a  casting  operation  just  as  it 
was  at  the  time  of  trial,  over  two  years  ago. 


28 


*'Q.  Did  you  make  Houghton  Oil  cores  for 
those  large  cylinder  heads,  Hall-Scott  cylinder 
heads? 

A.  Yes;  those  are  made  in  the  morning,  and 
use  those  boxes  at  night  again.  You  see,  I  tried 
that  sand  on  aluminum  boxes  and  I  tried  it  in 
aluminum  driers.  Then  I  tried  it  in  redwood 
boxes,  mahogany  boxes,  some  painted,  some  un- 
painted,  some  shellacked,  and  some  other  things 
we  have  there. 

Q.     You  are  referring  to  the  Ruddle  product? 

A.    Yes. 

Q.     How  did  it  work  mider  those  conditions? 

A.     It  worked  all  right. 

Q.  That  was  on  these  large  heads.  How  did 
the  Ruddle  product  work  on  small  articles? 

A.  It  worked  the  same  way.  You  see,  I  will 
have  to  explain  something  to  you  again  now. 
With  the  Houghton  Oil,  when  w^e  make  a  cyl- 
inder head,  we  use  maybe  three  different  kinds 
of  sand — stronger,  weaker,  and  stronger  at  dif- 
ferent points.  But  the  Ruddle  sand,  we  use  the 
straight  sand  all  the  way  through. 

Q.     Just  use  the  one  kind  of  sand? 

A.     Yes,  all  the  way  through. 

Q.  And,  as  I  understand,  you  got  as  good  a 
product  with  the  Ruddle  Solution? 

A.     Yes;  those  were  all  test  articles. 

Q.  Were  castings  poured  with  those  cores  you 
have  just  mentioned? 

A.     Oh,  yes. 

Q.    And  how  did  those  castings  come  out? 

A.     They  were  all  right. 

Q.     Did  you  examine  them? 

A.  Yes,  we  broke  them  up  and  everything 
else,  to  see  how  the  jackets  were  inside,  and 
everything. 
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Q.  How  were  they'? 

A.  All  right. 

Q.  What  do  you  mean  by  'All  right'? 

A.  All   right   means   there   were   no   burning 

spots  in  them,  no  blowholes."  (Tr.  582-3.) 
******* 

"Q.  Were  you  present  at  any  time  after  the 
castings  were  made  w^hen  attempts  were  made  to 
get  the  Ruddle  core  sand  out  of  the  casting? 

A.  I  was  on  two  occasions  in  the  shipping 
room,  where  I  helped  to  break  up  one  of  the 
castings  to  see  how  it  was  inside. 

Q.     How  did  the  Ruddle  product  come  out? 

A.     It  came  out  all  right. 

Q.  Did  you  have  any  trouble  with  it  sticking 
in  the  casting? 

A.     No. 

Q.  Did  it  work  in  that  respect  as  well  as  the 
Houghton  Oil  sand? 

A.     Yes;  it  ran  out  just  the  same."  (Tr.  584-5.) 

"Q.  Did  you  make  any  comparison  of  the 
baking  time  of  Ruddle  cores  and  cores  made  with 
Houghton  Oil? 

A.  Well,  the  only  comparison  you  can  take 
with  that,  now,  that  core  that  was  there,  with 
Houghton  Oil 

Q.  You  refer  to  this  core  for  identification 
here,  Exhibit  39? 

A.  Yes.  With  Houghton  Oil,  under  550  de- 
grees of  heat,  that  would  take  about  45  minutes 
to  dry  thoroughly  through. 

Q.  How  long  did  this  core  take  to  bake,  if 
you  know? 

A.  I  had  to  bring  the  oven  down,  shut  the 
fires  off;  25  minutes  with  no  fire  in  it. 
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Q.    What  was  the  temperature? 

A.  150;  maybe  less  than  that — just  enough 
heat  in  it  to  dry  it,  that  is  all. 

Q.  Would  you  be  able  to  use  the  Ruddle  core 
oil  which  you  have  testified  about  here,  the  as- 
phalt product,  in  regular  production  in  your 
plant,  in  your  opinion  as  a  core-maker? 

A.  Well,  you  would  have  to  get  something 
about  drying  that — you  would  either  have  to  have 
an  electric  oven — you  couldn't  use  it  with  an 
open  flame." 

(Goth's  testimony,  Tr.  594-5.) 

The  witness  Anaclerio,  a  companion  core-maker  at 
the  Macauley  Fomidry  Company,  Berkeley,  Califor- 
nia, of  the  witness  Goth  (Tr.  597),  testified  with  ref- 
erence to  two  cores,  Exhs.  42  and  43,  made  by  him 
(Tr.  605)  : 

''Q.     Is    this    a    completely    dried    core,    this 
Exhibit  43  for  identification? 
A.     Yes,  it  is. 

Q.     Is   this   core    ready,   now,   to   be   used   to 
make  a  casting? 
A.    Yes. 

Q.  How  does  this  core,  Exhibit  43  for  identi- 
fication, and  how  did  the  core,  Exhibit  42  for 
identification,  compare  with  cores  made  with 
Houghton  Oil? 
A.  Well,  how  do  you  mean,  'compare'? 
Q.  Well,  as  to  usefulness  for  casting  pur- 
poses. 

A.    Well,  personally,  for  drying  the  boxes  off, 
I  think  it  is  much  easier. 
Q.    How  about  casting? 
A.    It  makes  a  nice  little  casting. 
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Q.  Have  you  any  casting  that  was  made  on 
any  of  these  cores'? 

A.  Yes,  I  had  one  made,  which  is  down  there 
(indicating). 

Q.     You  have  the  casting  here? 

A.    Yes. 

Q.  Did  you  make  the  core  from  which  the 
casting  was  made? 

A.     Yes,  I  did."  (Tr.  605.) 

^'Q.     Is  this  the  casting? 

A.     Yes,  that  is  it. 

Q.  That  was  made  from  a  core  made  by  you, 
you  said? 

A.     Yes. 

Q.     What  kind  of  a  core,  like  Exhibit  42? 

A.  The  same  thing  there.  That  is  the  core 
there. 

Q.     That  same  type? 

A.    Yes. 

Q.     Made  with  the  Ruddle  product? 

A.    Yes. 

Q.  Are  all  these  cores  that  you  have  produced, 
and  the  core  from  which  this  casting  was  made, 
made  with  that  Ruddle  product  as  you  have  de- 
scribed ? 

A.    Yes."  (Tr.  606.) 
******* 

''Q.  Did  you  see  the  casting  after  it  was 
poured  and  when  the  core  was  about  to  be  taken 
out? 

A.     Well,  the  sand  just  ran  right  out  of  it. 

Q.     Did  you  see  that  done? 

A.     It  wasn't  taken  out;  it  ran  right  out. 

Q.     Is  that  the  way  a  good  core  should  act? 
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A.  Sure.  Get  a  bum  core  and  it  will  stick  all 
over,  and  it  will  be  rough  inside. 

Q.  Do  3^ou  know  whether  or  not  this  is  a 
good  casting? 

A.  It  is  a  perfect  casting.  Uncle  Sam  uses 
them,  so  I  think  they  are  all  right. 

Mr.  Hackley.  I  will  offer  as  Plaintiffs'  Ex- 
hibit 44  the  casting  identified  by  the  witness." 

(Anaclerio's  testimony,  Tr.  607.) 

As  to  comparative  baking  time  between  cores  made 
with  Core-Min-Oil,  on  the  one  hand,  and  Houghton 
Oil  and  linseed  oil,  on  the  other,  two  of  the  leading 
core  oils  on  the  market,  the  witness  Anaclerio  said: 

''Q.     How  long  did  it  take  to  bake  this  core? 

A.    About  10  minutes. 

Q.  And  this  is  the  core  that  would  take  an 
hour  and  45  minutes  or  so  to  bake? 

A.    Yes. 

Q.  Did  you  ever  work  with  linseed  oil  in 
making  cores? 

A.    Yes. 

Q.  Do  you  know  how  long  it  would  take  to 
bake  Exhibit  No.  39  with  linseed  oil? 

A.  I  would  say  an  hour  and  a  half,  an  hour 
and  twenty  minutes. 

Q.  Does  linseed  oil  and  Houghton  Oil  act 
about  the  same  as  far  as  baking  time  is  con- 
cerned ? 

A.    About  the  same,  yes."  (Tr.  609-610.) 

Throughout  the  testimony  given  by  the  witnesses 
Goth  and  Anaclerio,  the  court  showed  unhesitating 
bias  against  the  plaintiffs  and  their  case,  frequently 
interrupted  the  witnesses  and  favored  any  position 
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assumed  by  the  defendant,  but  most  significantly  re- 
fused at  this  stage  of  the  proceeding  to  admit,  even 
for  the  purpose  of  illustrating  the  testimony  of  the 
witnesses,  the  cores  and  castings,  Exhs.  39  to  43. 
This  point  will  be  further  covered  in  an  analysis  of 
some  of  the  prejudicial  conduct  of  the  trial  court, 
illustrative  of  the  point  urged  on  this  appeal  that 
the  trial  court  exhibited  bias  and  prejudice  and  did 
not  proceed  in  this  matter  impartially  and  with  an 
open  mind. 

Irrespective  of  the  conduct  of  the  court,  however, 
it  goes  without  saying  that  we  have  an  unreconciled 
conflict  between  the  testimony  of  the  witness  Dietert, 
based  upon  theoretical  ex  parte  experiments,  and 
fomidry  practice,  as  described  by  the  witnesses  Goth 
and  Anaclerio,  each  with  reference  to  Core-Min-Oil. 
The  latter  witnesses,  wholly  disinterested  in  the  pro- 
ceeding and  merely  called  as  foundry  workers,  is  to 
the  effect  that  Core-Min-Oil  was  a  highly  successful, 
extremely  desirable,  and  superior  core  oil  to  Hough- 
ton Oil  and  linseed  oil,  popular  market  products.  The 
Dietert  testimony  is  exactly  the  opposite,  it  being 
Dietert 's  position  that  Core-Min-Oil  was  entirely  use- 
less and  of  no  commercial  value  (Tr.  700,  702). 


BIAS,  PREJUDICE  AND  WANT  OF  IMPARTIALITY 
DISPLAYED  BY  THE  TRIAL  COURT. 

It  is  with  profound  regret  that  plaintiffs  were  im- 
pelled in  their  opening  brief  (pp.  6-7)  and  in  the 
points  on  appeal  herein  (Point  21,  Tr.  1536)  to  assign 
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bias  and  prejudice  to  the  trial  court,  and  to  state 
that  plaintiffs  truly  believe  that  in  the  premises  they 
have  secured  less  than  a  full,  fair  and  impartial  hear- 
ing. The  element  of  bias  and  prejudice  is  particu- 
larized in  the  points  on  appeal,  21  to  39,  inclusive 
(Tr.  1536-39),  and  were  reaffirmed  by  way  of  em- 
phasis in  the  above  noted  portion  of  plaintiffs'  open- 
ing brief.  Defendants  renew  the  issue  by  stating,  at 
page  9  of  their  brief,  that  ''the  lower  court  was  emi- 
nently fair  and  impartial  to  both  sides". 

At  page  1536  of  the  transcript  are  tabulated  on  a 
page-by-i3age  basis  on  point  on  appeal  No.  21,  the 
instances  of  improper  judicial  conduct  assigned  to 
the  trial  court,  and  on  pages  1536  to  1539  are  par- 
ticularized errors  of  ruling  by  the  court. 

The  trial  court  apparently  regarded  itself  as  an 
extrajudicial  expert  on  the  subject  of  core  oils  and 
core-making,  as  well  as  foundry  practice  generally, 
as  a  consequence  of  what  the  court  frequently  de- 
scribed as  his  earlier  experience  as  a  core-maker  and 
foundryman.  The  only  effect  of  such  a  view  on  the 
part  of  the  court  was  to  incite  the  court  to  regard 
all  evidence  in  the  eyes  of  his  purported  historic 
knowledge  of  the  art.  With  such  a  state  of  mind,  the 
court  consistently  took  the  position  that  beyond  what 
he  had  learned  in  his  youthful  experiences  in  foun- 
dry work,  nothing  could  be  said  to  have  occurred  to 
advance  the  state  of  this  highly  technical  art.  Such  a 
view  is  certainly  unjudicial  as  well  as  gratuitous, 
and  one  which  hardly  is  conducive  to  an  impartial 
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and  judicial  approach  to  the  technical  issues  involved 
in  this  action. 

To  particularize,  your  Honors  are  referred  to  the 
following  statement  made  by  the  trial  court  by  way 
of  interruption  of  ]jlaintiffs'  opening  statement  of 
the  case: 

''The  Court.  I  will  say  for  the  benefit  of  both 
sides  that  I  started  as  a  coremaker,  and  so  I 
think  probably  that  will  be  a  warning  to  both 
sides  getting  reckless.  I  know  just  exactly,  in 
a  measure,  how  cores  are  made  and  what  oils  were 
used  even  in  my  days  many  years  ago.  So  pro- 
ceed with  that,  gentlemen.  I  have  the  benefit  of 
the  experience."  (Tr.  212.) 

Apart  from  the  foregoing,  and  evidencing  bias  and 
prejudice,  are  the  following  typical  examples  of  the 
language  uttered  by  the  trial  court,  usually  gratui- 
tously and  rarely  apropos  of  any  issue  under  con- 
sideration. For  example,  during  cross-examination  of 
defendants'  expert,  the  trial  court  intervened  in  the 
following  mamier: 

"Q.  If  I  came  into  your  fomidry  with  a  core 
oil  that  I  could  prove  to  you  was  equal  in  every 
way,  we  will  say,  to  linseed  oil,  and  that  cores 
made  with  that  oil  baked  in  less  time  than  the 
core  oil  j^ou  were  now  using,  would  I  be  offering 
an  attractive  product  to  you? 
A.  If  that  was  possible,  yes. 
The  Court.  Let's  not  deal  with  possibilities; 
let's  proceed,  gentlemen. 

Mr.  Hackley.  Your  Honor,  that  question  is 
directed  right  to  the  very  heart  of  this  action. 
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The  Court.  That  is  your  theory  of  the  case, 
but  the  Court  does  not  agree  with  yon. 

Mr.  Hackley.  I  don't  want  to  be  arguing  the 
case  in  the  middle,  your  Honor,  because  I  can 
tie  these  things  together,  I  think. 

The  Court.  I  am  anxious  to  get  through;  that 
is  the  only  thing  I  am  anxious  about  in  this  case." 
(Italics  ours.)   (Tr.  782.) 

At  another  point,  by  way  of  vokmteering  an  intra- 
trial  committed  viewpoint  as  to  the  comparative 
merits  of  Core-Min-Oil  with  other  products  on  the 
market,  we  find  the  following: 

''The  Court.  That  is  the  only  reason  I  wanted 
to  ask  the  question.  Here  are  seven  brands 
about  which  I  know  nothing.  They  are  commer- 
cially on  the  market.  We  are  here  discussing  an 
oil  that  may  do  it  in  half  the  time,  which  is  erro- 
neous, after  all.  It  may  or  may  not,  I  donH  knotv. 
But  I  asked  him  in  relation  to  oils  that  are  on 
the  market,  and  the  differential  between  those 
oils  in  drying  time."  (Italics  ours.)   (Tr.  779.) 

Then,  with  reference  to  one  form  of  Core-Min-Oil, 
which  was  demonstrated  as  useful  in  gas-free  ovens 
or  under  conditions  where  the  gases  of  combustion 
could  not  reach  cores  in  baking,  the  court  said,  indi- 
cating total  bias  against  this  salient  point  in  plain- 
tiffs' case,  as  well  as  a  preconceived  state  of  mind: 

''Q.     And   you   were   satisfied   that   the   cores 
made  with  Core-Min-Oil  in  the  presence  of  car- 
bon dioxide  were  valueless,  if  I  miderstand  you, 
as  cores'? 
A.     That  is  true. 
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The  Court.  Am  I  wrong,  Mr.  Hackley,  in 
making  the  statement  that  your  own  witness  so 
testified  ? 

Mr.  Hackley.    And  we  concede  that  to  be  true. 

The  Court.     Then  why  spend  the  time  on  it? 

Mr.  Hackley.  I  was  particularly  interested  to 
find  out  how  this  witness  determined  it,  or  why 
he  wasted  any  time  on  it,  because  after  all,  we 
have  never  contended  that  that  was  not  true. 

The  Court.  I  didn't  indicate  that  he  wasted 
time;  /  indicated  that  jjoii  are  wasting  your 
time.''  (Italics  supplied.)   (Tr.  774.) 

In,  dealing  with  the  subject  of  core  baking  equip- 
ment, for  which  the  original  form  of  Core-Min-Oil 
was  peculiarly  suited,  and  to  the  market  for  which 
defendants  had  refused  to  perform  the  terms  of  the 
contract,  Exh.  B,  the  court  volunteered: 

''Mr.  Hackley.  Q.  You  are  not  familiar, 
therefore,  with  their  electric  oven  equipment? 

Mr.  Aurich.  I  object  to  that  as  assuming  facts 
not  in  evidence;  no  evidence  that  that  company 
has  electric  ovens. 

Mr.  Hackley.  I  am  asking  the  witness  if  he 
knows,  your  Honor. 

The  Court.  I  don't  know,  but  I  doubt  if  there 
is  a  steel  plant  in  America  that  has  electric  equip- 
ment. 

Mr.  Hackley.    AVell, 

The  Court.  I  say  that  advisedly,  so  that  we 
may  get  along  with  this  case,  and  I  will  say  fur- 
ther that  on  the  electrical  equipment  here,  on  the 
showing  made,  unless  you  can  make  some  show- 
ing yourself,  or  answer  to  the  showing  that  is 
made,  we  are  just  wasting  our  time,  and  I  don't 
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waste  anybody's  time  without  telling  them  about 

it."  (Tr.  765.) 
******* 

"The  Court.  I  can  understand  that  there  are 
plants  specializing  in  this  sort  of — that  have  cores 
as  big  as  a  milk  bottle — a  small  core,  or  some- 
thing else,  but  beyond  that,  for  production  pur- 
poses, it  is  nil;  it  doesn't  exist.  I  am  only  giving 
you  the  benefit  of  my  own  knowledge.  Now,  I 
may  be  in  error  about  it,  but  if  I  am,  you  may 
make  any  showing  to  the  contrary.  That  is  an 
issue  in  this  case.  Proceed  to  do  it  if  you  can. 

Mr.  Hackley.  I  am  in  a  position  to  do  it.  It 
is  just  a  question  of  how  promptly  it  can  be  done 
with  reference  to  this 

The  Court.  We  are  going  into  our  second 
week  in  this  case,  gentlemen,  and  we  can't  pro- 
ceed with  pamphlets  you  pick  up,  or  any  adver- 
tising matter  that  some  concern  may  have  to 
dish  out  their  wares  to  the  gullible  public.  That 
will  not  get  us  anywhere  in  this  case.  Now,  let's 
proceed.  I  want  to  refrain  from  commenting  on 
these  matters,  but  it  is  my  duty  to  see  that  we 
move  along  here,  and  I  propose  to  do  it."  (Tr. 
766-7.) 

and  further: 

*'Q.  Have  you  ever  known  of  one,  to  your 
knowledge  today? 

The  Court.    Do  you  know  one? 

Mr.  Hackley.    Yes,  I  do,  your  Honor. 

The  Court.    Who? 

Mr.  Hackley.  I  have  a  long  list  of  them  right 
here;  right  here  in  San  Francisco  Bay,  the  Yuba 
Gold  Dredge  Company,  which  uses  nothing  but 
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electric  ovens,  at  Benicia.  Do"wti  in  Los  An- 
geles  

The  Court.  Wait  a  minute ;  wait  a  minute.  The 
Natomas  Company? 

Mr.  Hackley.  No.  The  Yuba  Consolidated 
Goldfields  have  a  foundry  at  Benicia.  At  that 
foundry  they  have   electric  ovens. 

The  Court.     Just  a  minute,  now. 

Mr.  Hackley.     Yes,  your  Honor. 

The  Court.  You  are  rather  reckless  in  your 
statement.  If  there  are  a  half-dozen  of  men 
working-  at  Benicia  with  an  electric  oven,  I  am 
misinformed.  I  am  going  beyond  this  record.  The 
only  reason  I  am  saying  that  is  just  to  have  you 
realize  that  you  are  making  some  statements  that 
won't  be  justified.  The  Yuba  Company,  as  a 
matter  of  fact,  had  suspended  their  fomidry  end 
of  it  for  years.  They  may  be  operating  now;  I 
do  not  know.   (Tr.  676-7.) 

The  Court.  I  would  be  glad  to  hear  what  he 
has  to  say.  I  sit  here  and  hear  so  many  reckless 
statements  made  from  day  to  day.''   (Tr.  678.) 

It  was  at  this  point  in  the  testimony  that  the  trial 
court  interrupted  the  witness  on  the  stand,  J.  F.  Mc- 
Swain,  the  manager  of  the  Asphalt  Department  of 
defendant  Shell  Oil,  called  as  an  adverse  party  by 
plaintiifs  and  upon  the  invitation  of  defendants' 
counsel,  listened  to  unsworn  statements  of  the  man 
who  later  proved  to  be  defendants'  expert  witness, 
Harry  W.  Dietert.  In  this  leading  colloquy  conducted 
by  the  court,  in  what  is  submitted  to  be  clearly  preju- 
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dicial  manner,  and  in  language  exhibiting  profound 
bias  and  predisposition,  the  following  occurred: 

'^The  Court.  Are  j^ou  familiar  with  the  firms 
that  were  mentioned  here? 

Mr.  Dietert.     I  am  with  some,  yes. 

The  Court.  Tell  me  about  these  electric  fur- 
naces. They  were  so  expensive  in  my  day  they 
couldn't  consider  them. 

Mr.  Dietert.  They  are  still  in  the  same  cate- 
gory, your  Honor. 

The  Court.     That  was  40  years  ago. 

Mr.  Dietert.  Yes,  and  they  are  today.  You 
can  find  them,  it  is  true. 

The  Court.     In  isolated  cases'^ 

A.     That  is  right. 

The  Court.  And  on  a  small  scale,  on  small 
cores. 

Mr.  Dietert.  They  have  a  fairl}^  large  one  at 
General  Electric  at  West  Linn. 

The  Court.  You  know,  I  worked  with  the 
General  Electric  at  Schenectady. 

Mr.  Dietert.     I  did  not  know  that,  your  Honor. 

The  Court.     Oh,  yes.  That  is  the  reason  1  can't 

sit  idly  by  here  and  listen  to  what  I  have  listened 

to  in  the  last  few  days  and  mislead  anyone.    1 

hope  that  I  never  get  so  judicial  that  I  try  to 

mislead  anyone  at  all.    This  record  would  be  a 

record  for  anybody  to  read  that  thought  he  knew 

something  about  the  foundry  business,  oi-  cores. 

or  core-making.    It  is  food  for  thought.''     (Tr. 

679.) 

*  *  *  «  «  »  « 

''The  Court.  This  sort  of  procedure  is  not 
known  in  our  Federal  Courts,  but  I  do  this  for 
the  benefit  of  those  who  may  have  an  interest  to 
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come  here.  I  can't  get  away  from  it.  Our  func- 
tion is  to  try  and  do  the  thing  that  we  are  ex- 
pected to  do.  Thank  you  for  your  information. 
I  ivas  wondering  if  I  was  ivrong. 

Mr.  Aurich.  I  may  say,  your  Honor,  Mr. 
Dietert  is  going  to  be  an  expert  on  behalf  of  the 
defendants,  to  tell  us  all  something  about  the  art 
of  core-making. 

Mr.  Hackley.  I  might  say  in  this  list  I  have 
here,  your  Honor,  alone,  there  are  12  foundries 
all  using  electric  ovens,  which  are  named.  I 
can't  tell  your  Honor  how  large  or  small  they 
are,  but  I  have  heard  of  such  ovens. 

The  Court.  There  is  sufficient  here  to  have 
you  now  not  waste  your  time  further.  Proceed." 
(Tr.  680.)    (Italics  supplied.) 

The  significance  of  the  bias  of  the  court  in  the  fore- 
going statement  is  that  it  was  directed  to  a  report, 
Exh.  54,  which  had  previously  been  read  and  exhibited 
to  the  court,  and  w^hich  declared  Core-Min-Oil  in  its 
most  highly  developed  forms  to  be  read}^  for  foundry 
production  (Tr.  668-9),  as  well  as  for  patenting  (Tr. 
669),  thus  bringing  it  within  the  term  "later  patents", 
the  subject  of  the  diligence  clause,  paragraph  2  of 
the  contract,  Exh.  B  (Tr.  17),  and  again  the  court 
said: 

''The  Court.    Who  had  any  core  experience  in 
this  case?  What  is  your  thought  of  a  good  core? 
Mr.  Hackley.    My  personal  thought? 
The  Court.    Yes. 

Mr.  Hackley.  I  think  it  was  defined  by  this 
witness  who  was  on  the  stand  this  morning,  or  the 
two  witnesses,  I  should  say ;  I  think  they  know  a 
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good  core — a  core  which  will  have  a  good,  hard 
surface,  for  the  purpose  of  making  a  casting;  be 
smooth,  produce  a  smooth  casting. 

The  Court.  This  electric  furnace  was  not  used 
in  casting. 

Mr.  Hackley.  Not  a  casting;  a  core,  yes.  He 
testified  he  made  cores. 

The  Court.  A  core  can't  be  tested  until  a  cast- 
ing is  made. 

Mr.  Hackley.     Not  on  these  particular  cores. 

The  Court.  Why  inject  this  electric  process  in 
here?  What  relation  has  it  to  the  case  or  to  the 
issues  involved? 

Mr.  Hackley.  It  is  just  one  of  the  types  of 
furnace. 

The  Court.  I  can  say  to  you,  so  you  will 
understand  it  and  know  it  clearly:  It  is  the 
Court's  thought  it  has  no  relation  to  the  issues 
here  involved,  and  will  not  he  considered  by  this 
Court  for  any  purpose. 

Mr.  Hackley.  If  it  would  be  helpful  to  the 
Court,  I  will  tell  you  what  my  theory  was  of  it; 
if  not,  I  won't  waste  the  time  of  the  Court. 

The  Court.  Don't  waste  the  time  of  the  Court." 
(Italics  supplied.)    (Tr.  646-7.) 

In  a  colloquy  raised  in  one  of  the  numerous  de- 
bates between  the  court  and  plaintiffs'  counsel,  ini- 
tiated by  interrogation  of  counsel  by  the  Court,  the 
transcript  reads  as  follows: 

Mr.  Hackley.  Any  time  I  could  bake  in  a  third 
of  the  time  I  would  think  I  had  an  advantage. 

The  Court.  That  would  be  a  good  thing  to 
dream  about,  but  it  is  not  practical — doesn't  work 
out  in  practice,  and  there  are  men  who  have  been 
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at  the  foundry  for  a  good  many  years ;  they  ought 
to  know  more  about  it  than  we  do  here. 

Mr.  Hackley.  The  w^ord  I  would  prefer  to 
accept  on  it  is  that  of  these  men  who  came  right 
out  of  the  foundry  the  other  day  and  said  thej^ 
really  baked  it  in  a  third  of  the  time. 

The  Court.  We  are  talking  now  about  a  trade, 
about  an  activity  going  on  all  over  the  country. 

Mr,  Hackley.  I  would  assume  that  if  it  would 
bake  in  a  third  of  the  time  in  Alameda  County  it 
would  bake  in  a  third  of  the  time  anywhere. 

The  Court.  That  is  no  answer  to  the  seven 
leading  brands  used  commercially."   (Tr.  780-1.) 

These  examples  of  the  predisposed  state  of  mind 
of  the  court,  his  continual  prejudice  against  plaintiffs' 
case,  his  refusal  to  permit  plaintiffs  to  introduce  evi- 
dence designed  to  present  their  case,  as  well  as  the 
court's  continual  imprecations  to  shorten  the  trial,  in 
the  light  of  the  fact  that  the  court  had  made  up  his 
mind,  could  be  cited  without  end  and  are  readily 
observed  from  a  reading  of  the  record,  but,  as  stated, 
supra,  are  tabulated  in  point  on  appeal  No.  21  (Tr. 
1536). 

Indicative  of  a  lack  of  impartiality  is  the  method 
of  treatment  of  plaintiffs  by  the  court  in  the  matter 
of  introduction  of  physical  cores  illustrative  of  the 
testimony  of  certain  witnesses.  During  the  testimony 
of  the  witnesses  Goth  and  Anaclerio  (Tr.  566,  et  seq. 
and  595,  et  seq.),  the  court  refused  to  admit  into  evi- 
dence cores  prepared  by  these  witnesses  on  the  ground 
that  they  were  a  product  of  ex  parte  tests  (Tr.  576-7), 
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and  specifically  refused  to  permit  introduction  of  the 
evidence,  although  it  was  offered  as  illustrative  of  the 
testimony  of  the  witnesses.  For  example,  at  Tr.  573 
and  574,  the  following  occurred: 

''Mr.  Aurich.  I  object  to  this  line  of  examina- 
tion, your  Honor,  in  that  this  core  is  evidently 
made  by  someone  out  of  the  presence  of  defend- 
ants, and  as  a  result  of  ex  parte  tests  to  which 
the  defendants  were  not  invited,  nor  were  any  of 
their  rejjresentatives. 

Mr.  Hackley.  These  are  not  in  the  nature  of 
tests,  merely  to  illustrate  the  witness'  testimony 
of  what  he  refers  to  as  a  Ruddle  core,  and  he  will 
describe  the  making  of  that  core,  I  assume. 

The  Court.  The  objection  will  be  sustained." 
(Tr.  573-4.) 

Yet,  while  defendants  were  presenting  their  case, 
and  in  a  space  of  less  than  24  hours,  the  court  ad- 
mitted cores  made  by  the  witness  Dietert,  with  the 
gratuitous  observation  that  the  evidence  was  proper 
to  illustrate  the  testimony  of  the  witness. 

''Mr.  Hackley.  I  object  to  the  offer  in  evi- 
dence of  the  sample  on  the  ground  that  it  does 
constitute  an  ex  parte  test  without  notice  to  the 
opposite  party. 

The  Court.  It  illustrates  this  witness'  testi- 
mony. 

(The  core  referred  to  was  marked  Defendants' 
Exhibit  DD  in  evidence.)"    (Tr.  738.) 

Finally,  and  indicative  of  the  attitude  of  the  court, 
even  toward  counsel,  during  the  trial  is  this  typical 
example : 
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*'Mr.  Hackley.  Your  Honor,  I  think  it  is  a 
proper  type  of  examination.  I  do  not  intend  to 
impose  myself  upon  your  Honor  in  that  connec- 
tion. 

The  Court.  I  think  that  it  is  a  habit.  Read 
the  question,  Mr.  Reporter.  There  is  no  question 
in  the  Court's  mind  at  all."   (Tr.  326.) 

Plaintiffs  urge  that  the  conduct  of  the  trial  court 
was  such  that  plaintiffs  were  not  afforded  a  fair  and 
impartial  trial,  and  that  the  court  exhibited  in  this 
connection  bias  and  prejudice  against  plaintiffs.  The 
bias  and  prejudice  are  based  upon  the  general  con- 
duct of  the  court,  and  the  court's  consistent  mal- 
treatment of  plaintiffs,  as  well  as  the  predisposition 
of  the  court  and  foreclosed  state  of  mind  adverse  to 
plaintiffs'  position,  evidenced  throughout  the  trial, 
and  as  illustrated  in  the  above  quoted  language  of 
the  court. 

While  the  rulings  of  the  court  are  evidence  of 
such  bias  and  prejudice,  the  rulings  of  the  court 
are  separately  considered  and  are  not,  as  such,  the 
basis  of  the  charge  of  bias  and  prejudice.  It  is  neces- 
sary, in  order  to  establish  a  want  of  fair  trial  that 
the  court  exhibit  by  its  conduct  more  than  error  in 
ruling,  for  that  is  separately  appealable. 

As  this  Court  pointed  out  in  Walker  v.  United 
States,  116  F.  (2d)  458,  at  462: 

"It  is  clear,  however,  that  'the  bias  or  preju- 
dice which  can  be  urged  against  a  judge  must  be 
based  upon  something  other  than  rulings  in  the 
case'." 
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See  also: 

Berger  v.  United  States,  255  U.S.  22,  31,  41 

S.Ct.  230,  232,  65  L.Ed.  481; 
United  States  v.  Flegenheimer,  14  U.S.  584. 

In  Wliitaker  v.  McLean,  118  F.  (2d)  596,  the  court 
stated : 

''But  a  right  to  be  tried  by  a  judge  who  is 
reasonably  free  from  bias  is  a  part  of  the  funda- 
mental right  to  a  fair  trial.  If,  before  a  case 
is  over,  a  judge's  bias  appears  to  have  become 
overpowering,  we  think  it  disqualifies  him." 

In  discussing  applicability  of  Section  21  of  the 
Judicial  Code  (28  U.S.C.A.  25),  the  10th  Circuit 
Court  of  Appeals,  in  Mitchell  v.  United  States,  126 
F.  (2d)  550,  552,  said: 

"The  purpose  of  this  section  is  to  secure  for 
all  litigants  a  fair  and  impartial  trial  before  a 
tribunal  completely  divested  of  any  personal  bias 
or  prejudice,  either  for  or  against  any  party  to 
the  proceedings,  and  it  is  the  duty  of  all  courts 
to  scrupulously  adhere  to  this  admonition  and  to 
guard  against  any  appearance  of  personal  bias 
or  prejudice  which  might  generate  in  the  minds 
of  litigants  a  well-grounded  belief  that  the  pre- 
siding judge  is  for  any  reason  personally  biased 
or  prejudiced  against  their  cause." 


CONCLUSIONS. 

In  summary,  it  is  said,  this  is  a  simple  case  arising 
in  equity  and  upon  a  contract  relationship  between 
the  parties.    Plaintiffs  discovered  valuable  improve- 


ments  in  the  manufacture  of  core  binders  for  use  in 
foundry  production  of  cores  and  ultimate  castings,  a 
major  industrial  art  in  this  country  and  throughout 
the  world,  in  times  of  peace  and,  even  more,  in  times 
of  war. 

Vesting  confidence  in  defendants,  and  with  the  pro- 
tection of  contract,  after  defendants  had  an  adequate 
period  of  investigation,  plaintiffs  gave  to  defendants 
exclusively  the  rights  to  enjoy  and  market  plaintiffs' 
disclosures  in  the  original  form,  or  in  such  form  as 
defendants  might  elect.  The  contract  was  entered  into 
at  the  instance  of  defendants  and  over  draftsmanship 
of  defendants'  counsel. 

The  contract,  carrying  out  previous  negotiations, 
invoked  defendants  to  retain  in  confidence,  and  to 
commercialize  only  pursuant  thereto  the  disclosures 
received  and  the  subject  matter  of  the  instrument. 
The  contract  permitted  to  defendants  a  preliminary 
option  term  for  further  investigation  of  the  subject 
matter  and  an  opportunity  to  desert  the  bargain 
within  the  oj^tion  time  without  penalty.  Defendants 
exercised  the  option  and  undertook  to  perform  the 
covenants  of  the  agreement,  including  primarily  the 
covenant  'Vliligently  to  attempt  to  sell"  the  subject 
matter  of  the  agreement. 

Instead  of  fulfilling  this  bargain,  defendants  spent 
a  year  and  one-half,  of  the  initial  five-year  term  of 
the  agreement,  in  seeking  to  discover  ways  and  means 
of  improving  upon  plaintiffs'  original  core  oil  for- 
mulae, and  in  further  investigation  of  patentability 
of  the  several  and  joint  discoveries  of  plaintiffs  and 
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defendants,  all  within  the  scope  of  the  instrument.  At 
the  conclusion  of  this  j^eriod,  defendants,  having  in 
hand  a  product  reported  by  them  to  be  superior  both 
as  to  function  and  jjrice  to  any  competitive  core  oil 
on  the  market,  and  wholly  without  contractual  right, 
attempted  to  cancel  the  contract  ''for  lack  of  consid- 
eration" to  escape  into  the  highly  profitable  and 
gigantic  core  oil  market,  free  of  the  burden  of  royalty 
to  plaintiffs,  imposed  by  the  contract,  with  a  form  of 
core  oil  incorporating  in  part  disclosures  of  plaintiffs 
and  in  part  improvements  thereon  developed  by  de- 
fendants during  the  period  of  contract. 

Defendants,  having  failed,  without  just  cause,  to 
perform  the  contract,  and  refusing  to  perform,  com- 
pelled plaintiff's  to  bring  this  action  to  seek  equitable 
relief  in  the  form  of  specific  performance,  damages, 
and  an  accounting.  In  spite  of  the  micontrovertable 
facts  of  record  in  the  premises,  the  trial  court  denied 
all  relief  to  plaintiffs  and,  in  effect,  decreed  cancelled 
the  origial  contract  between  the  parties.  To  relieve 
the  injustice  thereby  imposed  upon  plaintiffs,  in  plain- 
tiffs' view,  plaintiffs  have  brought  this  appeal,  seek- 
ing to  secure  from  this  Honorable  Court  a  reversal  of 
the  decision  of  the  lower  court  or,  based  upon  the 
utter  want  of  a  fair  trial  in  the  lower  court,  a  new 
trial. 

Dated,  San  Francisco, 
January  26, 1944. 

Respectfully  submitted, 

Hackley  &  HURSH, 

Attorneys  for  Appellant h. 
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INTRODUCTION. 

In  violation  of  the  Rules  of  this  Court  appellants  have, 
for  the  first  time,  in  their  reply  brief,  set  forth  an  argu- 
ment in  support  of  some  of  the  points  on  appeal  relied  on 
by  them.  We  refer  mainly  to  point  of  appeal  numbered 
XXI^  relating  to  the  alleged  bias  and  prejudice  of  the  trial 
Court.  As  pointed  out  in  our  former  brief,  appellants,  in 
their  opening  brief,  signally  failed  to  advance  any  argu- 
ment in  support  of  this  alleged  error.-  Ordinarily  we 
would  be  content  to  leave  such  belated  argument  without 
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-Note  the  statement  on  page  6  of  the  Brief  for  Appellants  that 
they  do  not  "abandon,  hy  failure  to  argue  the  same  here  the  con- 
tention of  prejudice,  bias  and  error  on  the  part  of  the  trial  court 


reply,  confident  that  this  Court  would  not  give  its  sanction 
or  approval  to  contentions  and  arguments  advanced  for  the 
first  time  in  a  reply  brief.  However,  the  charges  of  bias 
and  prejudice  against  his  Honor,  Judge  Roche,  are  so 
serious  and  so  without  merit  or  foundation  that  as  officers 
of  the  Court,  if  for  no  other  reason,  we  are  compelled  to 
reply  thereto. 


I.  THE  TRIAL  COURT  WAS  EMINENTLY  FAIR  AND  JUST  IN 
ITS  TREATMENT  OF  COUNSEL  AND  THE  PARTIES.  CONSE- 
QUENTLY APPELLANTS'  TARDY  CONTENTIONS  IN  THIS 
CONNECTION  ARE  WITHOUT  MERIT. 

A.  Appellants  are  foreclosed  by  their  failure  to  take  proper 
action  in  the  trial  CJourt  from  now  asserting  any  alleged 
bias  or  prejudice. 

Preliminarily  it  might  be  pointed  out  that  appellants  are 
unquestionably  foreclosed  from  raising  the  question  of 
alleged  bias  or  prejudice  for  the  reason  that  at  no  time 
during  the  trial  of  the  cause  below  was  any  objection  made 
to  the  remarks  of  the  Court  now  objected  to.  While  Rule 
46  of  the  Federal  Rules  of  Civil  Procedure  has  made  the 
taking  of  formal  exceptions  to  rulings  or  orders  of  a  trial 
Court  unnecessary,  it  still  requires  that  an  aggrieved 
party  make  known  to  the  Court  the  objection  which  he 
might  have  to  its  action.  The  essential  function  of  an 
objection  is  to  direct  the  trial  judge  to  the  point  in  which 
it  is  supposed  he  has  erred,  so  that  he  may  have  an  oppor- 
tunity to  consider  it  and  change  his  ruling  if  convinced  of 
error,  and  so  that  justice  and  mistrials  due  to  inadvertent 
errors  may  thus  be  obviated.' 


mazeltiyie  v.  Johnson,  92  Fed.  (2d)  866,  868  (CCA  9), 


Likewise  it  was  never  intended  by  our  Rules  of  Federal 
Civil  Procedure,  nor  by  any  other  rule  of  our  Courts,  that 
a  party  could  sit  supinely  by  and  allow  the  trial  Court  to 
commit  alleged  errors  without  calling  them  to  its  attention, 
and  then  in  the  event  of  an  adverse  decision  "spring  a 
trap  on  the  Court".  It  has  always  been  necessary  that  an 
aggrieved  party  make  his  point  clear  and  disclose  the 
grounds  of  his  objection  fully.^  This  appellants  wholly 
failed  to  do. 

Under  Section  21  of  the  Judicial  Code  (28  U.S.C.  Sec. 
25),  it  would  seem  to  be  apparent  that  if,  as  appellants 
now  assert,  the  trial  Court  was  biased  and  prejudiced 
against  them  it  was  incumbent  upon  them  to  have  called 
such  fact  to  the  Court 's  attention  iimnediately  and  to  have 
requested  transfer  of  the  cause  to  another  judge  for 
hearing.  In  other  words,  as  soon  as  the  facts  constituting 
the  alleged  bias  and  prejudice  are  known,  an  affidavit 
setting  forth  such  facts  must  be  filed  or  good  cause  shown 
for  delay,^  and  it  is  much  too  late  to  make  such  charges 
after  a  case  has  been  tried  and  a  judgment  entered.**  No 
such  action  by  appellants  was  taken  in  the  Court  below. 

Although  the  foregoing  would  seem  to  be  a  complete 
answer  to  appellants'  entire  argument  in  this  connection, 
it  is  unnecessary  to  rely  on  the  foregoing  grounds  alone, 
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'^Ex  parte  Glasgow,  195  Fed.  780. 


as  a  brief  discussion  of  appellants'  complaints  will  com- 
pletely demonstrate  the  complete  lack  of  merit  therein. 

Appellants '  charges  of  bias  and  prejudice  and  argument 
in  support  thereof  are  found  on  pages  33  to  46  of  their 
reply  brief.  The  vice  of  permitting  an  appellant  to  set 
forth  alleged  errors  in  his  Statement  of  Points  on  Appeal, 
and  not  urge  or  argue  them  in  his  brief  is  quite  apparent 
in  the  instant  case  when  it  is  realized  that  although  in 
their  Statement  of  Points  on  Appeal  appellants  have 
listed  some  45  instances  of  alleged  bias  and  prejudice, 
they  have  been  content  in  their  reply  brief  to  rely  upon 
only  11  thereof.  In  addition,  one  of  the  alleged  instances 
on  which  appellants  rely  as  "indicative  of  the  attitude  of 
the  court,  even  toward  counsel"  was  not  set  forth  in  their 
Statement  of  Points  on  Appeal.'  Consequently,  under  such 
circumstances,  there  can  be  no  burden  upon  appellees  ex- 
cept to  reply  to  such  instances  of  alleged  bias  and  preju- 
dice as  are  relied  on  by  appellants  in  their  brief  and  this 
we  shall  do. 

B.    The  trial  Court,  far  from  indicating  any  hostility  or  bias 
'*'    towards  appellants  or  their  counsel,  was  extremely  tolerant 
and  fair. 

The  first  instance  of  alleged  bias  and  prejudice  relied 

on  by  appellants  are  the  remarks  of  the  trial  Court  made 

during   appellants'   opening   statement.''    It   is   extremely 

difficult  to  ascertain  the  basis  for  appellants'  complaint  in 


'We  refer  to  the  statement  appearini?  at  page  45  of  their  reply 
brief,  which  is  found  on  page  100  of  the  Reporter's  Transcript. 
This  page  reference  is  not  found  in  Statement  No.  XXI  (Tr.  Vol. 
Ill,  p.  1536),  the  only  portion  thereof  relating  to  alleged  bias  and 
prejudice. 

^Appellants'  Reply  Brief,  p.  35. 


this  regard.  In  the  first  place,  the  remarks  of  the  Court 
were  not  directed  solely  to  appellants,  but  on  the  contrary 
were  *4'or  the  benefit  of  both  sides".  Secondly,  the  remark 
in  question  was  of  such  character  that  no  one  could  possi- 
bly complain  thereof.  It  was  merely  an  admonition,  if  it 
can  be  called  such,  that  the  parties  and  their  counsel  should 
confine  themselves  to  truthful  representations  of  fact, 
which  should  always  be  done,  even  without  comment  by 
the  trial  Court.  Consequently,  these  remarks,  far  from 
being  prejudicial,  were  merely  informing  respective  counsel 
of  their  sworn  duty. 

The  i-emarks  of  the  trial  Court  complained  of  at  pages 
35,  36,  37,  38  and  39  are  merely  instances  of  the  Court's 
insistence  that  the  trial,  which  was  then  in  its  fourth  and 
fifth  days,  proceed  promptly  and  with  dispatch,  an  insist- 
ence which  was  more  than  justified  by  the  tactics  adopted 
by  appellants.  Indeed,  the  trial  Court  showed  remarkable 
restraint  when  some  of  the  methods  indulged  in  by  appel- 
lants prior  to  the  time  in  question  are  considered. 

For  instance,  up  to  the  third  day  of  the  trial,  only  one 
witness,  appellant  Ruddle,  had  testified.  At  the  conclusion 
of  his  testimony  in  the  middle  of  the  day,  appellants  were 
entirely  unprepared  to  proceed  with  any  of  their  additional 
witnesses,  so  that  in  order  to  expedite  the  trial  appellees 
were  forced  to  present  their  evidence  before  appellants 
had  concluded  their  case  in  chief.^ 

Instance  after  instance  could  be  set  forth  wherein  appel- 
lants indulged  in  most  obvious  dilatory  tactics  in  an  ap- 
parent endeavor  to  prolong  the  trial  despite  the  Court's 


>Tr.  Vol.  II,  pp.  527-529. 
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proper  insistence  that  it  be  concluded  as  speedily  as 
possible,  such  as  the  appellants  seeking  to  cross-examine 
one  of  appellees'  "wdtnesses  on  a  matter  not  only  not  con- 
troverted but  admitted  by  appellants,^"  but  no  useful  pur- 
pose would  be  served  in  so  doing  and  we  will  content 
ourselves  with  the  following  illustrations. 

One  of  the  facts  developed  by  appellees  was  that  not 
more  than  one  or  two  per  cent  of  the  core  ovens  in  use  in 
the  United  States  were  electric  ovens^^  and  this  fact  appel- 
lants attempted  to  controvert.  Tliis  was  attempted  in  the 
first  instance  by  improper  questions  based  upon  an  un- 
authenticated  and  unproved  letter  and  the  Court  advised 
appellants  that  they  had  better  make  some  showing  in 
response  to  that  made  by  appellees. ^^  In  view  of  this 
warning,  appellants  claimed  to  have  an  ''adequate,  and  a 
great  deal  of  evidence  on  the  subject  of  electric  oven 
equipment"  and  proceeded  to  interrogate  appellees'  wit- 
ness at  great  length  on  the  basis  of  this  unestablished 
letter, ^^  during  the  course  of  which  the  following  occurred : 

"The  Court.  I  take  it  you  are  going  to  make  a 
showing  on  these  foundries. 

Mr.  Hackley.     I  am  going  to  make  an  effort  to. 

The  Court.     What  do  you  mean  by  'effort'? 

Mr.  Hackley.  We  have  one  man  in  San  Francisco 
who  is  familiar  with  some  of  these  plants,  and  we  are 
trying  to  get  a  man  from  the  east  who  is  familiar 
with  the  rest  of  them  liefore  this  trial  closes,  for  the 
purpose  of  testifying  in  rebuttal  to  this  testimony  that 
we  have  heard  here. ' ' 

(Tr.  Vol.  II,  p.  772.) 


lOTr.  Vol.  II,  p.  774. 
iiTr.  Vol.  II,  pp.  697,  698. 
i2Tr.  Vol.  II,  p.  765. 
i8Tr.  Vol.  II,  pp.  765-773. 


Yet,  despite  the  Court's  statement  and  despite  appel- 
lants' promise  so  to  do,  no  such  witness  nor  any  witness 
was  produced  by  appellants  in  rebuttal. 

Under  such  circumstances  can  it  be  said  that  the  trial 
judge  was  unreasonable  if  at  times  he  became  impatient, 
if  it  can  be  considered  that  he  did,  with  such  tactics  ?  We 
submit  not. 

In  view  of  well  settled  law  that  remarks  indicating 
irritation  at  dilatory  tactics  are  not  sufficient  upon  which 
to  base  an  assignment  of  bias  and  prejudice, ^^  we  shall 
not  labor  this  point  further.  However,  there  are  two  cir- 
cumstances set  forth  in  Appellants'  Reply  Brief  which  in 
fairness  to  the  trial  judge  should  be  explained. 

The  first  of  such  examples  is  that  set  forth  on  pages 
39-43  of  Appellants'  Reply  Brief  in  which  some  complaint 
is  made  of  the  fact  that  the  Court  interrupted  appellants' 
examination  of  one  of  appellees'  employees  and  "listened 
to  unsworn  statements"  of  Mr.  Dietert,  appellees'  expert 
on  core-oils.  Although  as  the  trial  judge  remarked:  "This 
sort  of  procedure  is  not  known  in  our  Federal  Courts  ",^^ 
if  there  was  any  error  in  the  Court's  actions  at  this  point 
it  was  subsequently  cured  when  Mr.  Dietert  was  carefully 
examined  on  direct  examination.  He  there  repeated  in  quite 
some  detail  the   statements  theretofore  made  bv  him  in 


1*'' Reasons  or  comments  of  the  judge  in  making  judicial  nilings 
do  not  constitute  personal  prejudice.  Neither  irritation  upon  the 
part  of  the  judge  nor  comments  upon  the  judicial  tactics  of  a 
party  or  his  counsel  are  sufficient  to  show  personal  prejudice, 
whether  such  comments  be  discreet  or  indiscreet. ' '  ( United  States 
V.  ]6,000  Acres  of  Land,  etc.,  49  Fed.  Supp.  645,  650.) 

See  also:  Eejior  v.  Lansing  Drop  Forge  Co.,  124  Fed.  (2d)  440, 
444  (CCA  6). 

i5Tr.  Vol.  II,  p.  680. 
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response  to  the  Court's  questions^*^  and  was  extensively 
cross-examined  in  regard  thereto.^'  Under  such  circum- 
stances we  shall  not  take  the  time  to  point  out  how  appel- 
lants, by  their  actions  and  tactics,  provoked  the  trial  judge 
into  making  the  inquiries  of  Mr.  Dietert  complained  of.^* 
Obviously  under  the  circumstances  noted  above  there  is  a 
complete  lack  of  merit  in  appellants'  complaint  in  this 
connection. 

The  only  other  instance  worthy  of  mention  is  appellants' 
contention  that  the  trial  judge  was  not  impartial  because 
of  the  alleged  inconsistent  rulings  set  forth  on  page  44  of 
Appellants'  Reply  Brief.  In  this  contention  appellants  are 
in  error  as  the  record  will  disclose.  Appellants'  complaint 
in  this  connection  seems  to  be  that  the  trial  Court  refused 
to  admit  certain  evidence  introduced  by  appellants,  namely 
that  of  witnesses  Anaclerio  and  Goth,  on  the  ground  that 
such  testimony  was  the  result  of  ex  parte  tests,  yet  subse- 
quently admitted  somewhat  similar  evidence  produced  by 
appellees.  As  is  apparent  from  the  record,  the  Court 
originally  sustained  appellees'  objection  on  the  grounds 
above  noted,  but  later  changed  the  ruling  and  stated  that 
it  was  all  going  in  subject  to  a  motion  to  strike. ^^  When 
appellees  offered  testimony  which  appellants  believed  to 
be  of  the  same  character  as  that  previously  offered  by 
them  the  following  occurred: 

*'Mr.  Hackley.  If  your  Honor  please,  I  object  on 
the  ground  that  it  purports  to  cover  ex  parte  tests 
and  we  had  here  this  morning  the  objection  from  our 


i6Tr.  Vol.  II,  pp.  697-698. 
i7Tr.  Vol.  II,  pp.  762-773. 
isSee  Tr.  Vol.  II,  p.  676. 
lOTr.  Vol.  II,  p.  610. 


opponents  here  on  that  very  same  score  as  to  tests 
which  were  performed  by  us — examples  of  those  tests 
which  were  brought  in 

The  Court.     You  got  it  in  the  record. 

Mr.  Haekley.  Subject  to  a  motion  to  strike.  May 
this  be  admitted  with  the  same  understanding? 

The  Court.     This  will  he  admitted  the  same  way." 

(Tr.  Vol.  II,  p.  702.) 

And  it  was  during  the  testimony  of  this  witness  that  the 
offer  was  made  referred  to  on  page  44  of  Appellants' 
Reply  Brief.  Consequently  it  is  apparent  that,  contrary  to 
appellants'  assertion,  the  ruling  of  the  trial  Court  fol- 
lowed the  same  procedure  as  to  both  appellants'  and 
appellees'  testimony  in  this  connection. 

From  the  foregoing  it  is  quite  apparent  that  appellants ' 
belated  and  manifestly  unfair  charges  of  bias  and  preju- 
dice on  the  part  of  the  trial  judge  are  wholly  without 
foundation  and  completely  lacking  in  merit  and  should 
not  be  considered  by  this  Court. 


II.      REPLY  TO  MISCELLANEOUS  POINTS  IN 
APPELLANTS'  REPLY  BRIEF. 

Although  Appellants'  Reply  Rrief  continues  the  practice 
of  dissimulation  with  respect  to  the  questions  involved, 
this  we  believe  has  been  sufficiently  exposed  in  our  former 
brief.  The  other  arguments  raised  for  the  first  time  in 
Appellants'  Reply  Brief  find  complete  answers  in  the 
record,  as  we  shall  now  point  out. 

Commencing  at  page  5  of  their  reply  brief,  appellants 
urge  that  appellees  are  ''blowing  hot  and  cold"  with  re- 
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spect  to  work  done  by  them  on  the  albino-asphalt  linseed 
blend  core  oils.  In  short  appellants'  contention  is  that 
because  appellees  allegedly  charged,  as  part  of  the  sums 
expended  by  them  in  their  attempt  to  produce  a  successful 
core  oil  from  Ruddle's  useless  product,-*'  work  done  by 
them  on  other  and  entirely  different  oils,  it  necessarily 
follows  that  Ruddle's  sodium  silicate  core  oil  and  the 
albino-asphalt  linseed  blend  core  oil  are  one  and  the  same 
thing,  and  both  come  within  the  terms  of  the  contract  in 
question.  Not  only  is  this  a  non-sequitur  but  the  record 
facts  do  not  support  appellants '  contentions. 

For  example,  on  page  10  of  their  reply  brief  appellants 
state  that  the  reports  of  appellees  (exhibits  herein)  dis- 
close that  "substantially  all  of  the  time  from  April,  1938" 
appellees  "were  engaged  in  work  which  led  to  the  produc- 
tion of  the"  albino-asphalt  linseed  blend  core  oils.  This 
statement  is  directly  contrary  to  the  fact.  The  first  refer- 
ence in  the  exhibits  to  wriy  core  oil  not  containing  sodium 
silicate  is  March  31,  1939,^^  approximately  one  year  after 
the  contract  in  controversy  was  signed.  Prior  to  that  date 
hundreds  of  pages  of  exhibits  are  devoted  to  reports  on 
sodium  silicate  core  oils  exclusively. 

However,  this  same  notebook  shows  that  Dr.  Wright, 
after  March  31,  1939,  continued  to  work  on  sodium  silicate 
core  oils  up  to  as  late  as  July  10,  1939?^ 


2"Detcndants'  Exhibit  BBB,  Tr.  Vol.  IV,  p.  1916. 

21  Wright's  Notebook,  p.  96,  Plaintiffs'  Exhibit  52(a),  not  repro- 
duced herein. 

--Sec  referenees  to  sodium  silicate  core  oils  in  Plaintiffs'  Exhibit 
ri2(a),  pp.  105-107,  113-115,  123,  127,  129,  142,  145,  146,  152,  and 
191-195,  not  reproduced  herein. 
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In  addition  we  have  Dr.  Wright's  unequivocal  testimony 
that: 

"I  attempted  to  produce  a  stable  mixture  of  water 
glass,  or  sodium  silicate  solution,  and  asphalt  emul- 
sion, and  tJmt  occupied  my  time  from  the  beginning 
of  my  work  at  Shell)  Development,  which  was  im 
August,  1938,  up  to  about  June,  1939." 

(Tr.  Vol.  II,  p.  650.) 

Under  those  circumstances,  therefore,  appellees  were 
entirely  justified  in  charging  to  work  done  on  Ruddle's 
sodium  silicate  core  oil,  as  '*an  approximation",^^  Dr. 
Wright's  full  time  from  August,  1938,  to  May,  1939. 

Practically  the  same  situation  exists  in  connection  with 
Mr.  Spiri,  whose  time  was  likewise  charged  as  an  approxi- 
mation to  work  on  sodium  silicate  core  oils.  The  first  time 
any  core  oil  not  containing  sodium  silicate  is  mentioned  in 
his  reports  occurs  in  Exhibit  MM,-^  test  85,  page  36,  dated 
April  5,  1939.  Only  11  out  of  the  112  tests  referred  to  in 
this  exliibit  are  with  core  oils  not  containing  sodium 
silicate.-^ 

The  references  on  Defendants '  Exhibit  LL,  pages  15,  21, 
30,  36,  65  and  66^*^  indicate  that  sodium  silicate  core  oils 
were  being  tested  by  Mr.  Spiri  during  May,  1939,  and  this 
is  confirmed  by  Defendants'  Exhibit  WW,  dated  May  24, 
1939,  which  reports  on  experiments  attempting  to  elimi- 
nate defects  in  carbon  black  sodium  silicate  core  oils,-^  and 
Defendants'  Exhibit  XX,  dated  June  6,  1939.^8 


23Tr.  Vol.  II,  p.  905. 

^■^Not  reproduced  herein. 

2''See  Defendants'  Exhibit  YY,  p.  2,  not  reproduced  herein. 

'-^^Not  reproduced  herein. 

27Tr.  Vol.  IV,  pp.  1880,  1881. 

28Tr.  Vol.  IV,  p.  1901. 
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Therefore,  appellees  are  not  ''blowing  hot  and  cold"  in 
charging  those  men's  time  against  the  unsuccessful  Core- 
Min-Oil  project,  and  there  is  nothing  in  so  doing  that 
is  inconsistent  with  the  position  that  the  albino-asphalt 
linseed  blend  core  oils  are  not  within  the  terms  of  the 
contract  in  suit. 

Under  the  heading  ''Confidential  Relationship"  on  page 
17  of  their  reply  brief,  appellants  again  maintain  that 
appellees  violated  paragraph  23  of  the  contract  in  suit  by 
the  circularizing  of  Plaintiffs'  Exhibits  53  and  54.  This 
contention  is  so  absurd  that  we  shall  not  waste  much  time 
in  discussing  it.  There  are  two  answers  to  appellants' 
contentions,  either  one  of  which  is  conclusive. 

First:  The  report  complained  of  does  not  describe  the 
''formula  of  Core-Min-Oil"  whatever  it  may  be  or  its 
"method  of  manufacture"  which  is  the  prohibition  con- 
tained in  paragraph  23  of  the  contract. 

Second:  The  parties  to  whom  this  report  and  letter 
were  sent  were  not  "unlicensed  third  parties"  Avithin  the 
meaning  of  the  paragraph  above  referred  to.  In  this 
connection  appellants  complain  in  particular  of  a  Mr.  Van 
Eyck  and  Mr.  Pyzel.  These  two  gentlemen,  in  addition  to 
each  of  the  other  parties  listed,  are  connected  with  the 
appellee  Shell  Oil  Co.  in  one  manner  or  another.^^  There- 
fore, the  report  not  containing  the  formula  for  Core-Min- 
Oil  or  its  method  of  manufacture  and  not  being  forwarded 
to  any  unlicensed  third  parties,  it  cannot  logically  be  con- 
tended that  appellees  have  in  any  manner  violated  para- 
graph 23  of  the  contract  in  suit. 


•■ioTr.  Vol.  II,  pp.  665,  669-671. 
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In  attempting  to  strain  the  language  of  paragraph  2  of 
the  contract  in  question  to  cover  core  oils  other  than  Core- 
Min-Oil  as  defined  in  said  contract,  appellants  again  resort 
to  a  distortion  of  the  facts.  For  example  on  page  23  of 
their  reply  brief  they  state: 

"Plaintiffs  are  not  fully  informed  as  to  what  may 
be  pending  in  applications  for  patent  filed  by  Shell 
Oil  on  the  modified  forms  of  Core-Min-Oil,  but  can 
point  to  the  Anderson  Patent,  Exh.  57,  as  a  'later 
patent',  covering  these  modified  formulations,  thereby 
bringing  the  modified  forms  within  the  diligence 
clause. ' ' 

In  the  first  place,  in  so  far  as  this  record  is  concerned, 
and  it  is  a  fact,  appellants  do  not  have  any  pending  appli- 
cations for  patents  on  the  albino-asphalt  linseed  blend  core 
oils,  and  therefore  whether  this  paragraph  of  the  contract 
is  construed  as  contended  for  by  appellants  on  page  23  of 
their  reply  brief,  or  construed  as  we  contend  it  must  in 
our  former  briefs*'  is  immaterial. 

In  the  second  place,  the  "later  patent"  referred  to  by 
appellants  in  the  quotation  above  referred  to,  being  the 
Anderson  patent,^^  has  absolutely  no  relation  whatsoever 
to  core  oils  or  "other  compositions  for  foundry  use",  such 
as  specified  in  the  contract.  Quite  the  contrary.  This 
patent  is  entitled  "Translucent  Petroleum  Plastics"  and 
the  entire  disclosure  as  well  as  the  claims  thereof  are 
directed  to  plastics  having  for  their  purpose  markings  on 
highways,  for  roofs,  paints  and  like  material.  In  passing 
it  is  worthy  of  observation  to  note  that  the  application 


3"Bricf  for  Appellees,  pp.  11-18. 
3iPlaintiffs'  Exliibit  57,  Tr.  Vol.  IV,  p.  1757. 
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for  this  patent  was  filed  on  January  21,  1938,  or  approxi- 
mately three  months  prior  to  the  execution  of  the  contract 
in  controversy. 

The  last  point  which  we  feel  needs  but  little  comment 
is  the  unwarranted  attack  made  by  appellants  on  appellees ' 
witness  Dietert.^-  We  will  not  indulge  in  any  controversy 
with  appellants  as  to  the  value  and  weight  to  be  attached 
to  his  testimony,  but  are  satisfied  to  leave  that  to  the 
good  judgment  of  this  Court,  satisfied  that  it  will  find  him 
to  be  a  wholly  qualified  expert  on  the  subject  of  core  oils 
with  a  vast  amount  of  technical  and  practical  background 
and  a  witness  whose  testimony,  in  the  main  uncontroverted, 
is  entitled  to  considerable  weight. 

Appellants  apparently  criticize  Mr.  Dietert's  testimony 
because,  as  they  say,  there  is  ''an  unreconciled  conflict" 
between  his  testimony  and  that  given  by  two  of  their 
witnesses  named  Anaclerio  and  Goth.  Appellants  also  state 
that  these  two  gentlemen,  core-makers  employed  by  the 
Macauley  Foundry,  testified  that  "Core-Min-Oil  was  a 
highly  successful,  extremely  desirable,  and  superior  core 
oil  to  Houghton  oil  and  linseed  oil,  popular  market  prod- 
ucts''.^^ We  doubt  that  the  substance  of  the  testimony  of 
these  two  witnesses  is  as  stated,  but  in  any  event  it  is  a 
fact  that  Ruddle's  core  oil  praised  so  highly  by  two  of 
Macauley 's  core-makers  was  never  used  commercially  by 
that  foundry.  Mr.  Goth's  testimony  in  that  connection  is 
as  follows: 


3-i Appellants'  Reply  Brief,  pp.  12-14,  25. 
33 Appellants'  Reply  Brief,  p.  33. 
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**Q.  You  never  attempted  to  use  Mr.  Ruddle's 
core  oil  in  the  regular  production  operations  at  the 
Macauley  Foundry? 

A.    No ;  that  was  all  just  test  work. ' ' 

(Tr.  Vol.  II,  pp.  590,  591.) 

while  Mr.  Ruddle  testified: 

"Q.  Did  the  Macauley  Foundry  ever  use  your 
Core-Min-Oil  in  commercial  operations? 

A.    No,  sir. 

******* 

Q.     Did  any  foundry  that  you  know  of  ever  use 
your  Core-Min-Oil  in  conmiercial  operations'? 
A.    No,  they  did  not." 
(Tr.  Vol.  I,  p.  475.) 

Naturally  a  question  arises  as  to  M^hy  this  so-called 
highly  successful,  extremely  desirable  and  superior  core 
oil  was  not  used  in  any  commercial  operations  by  the 
Macauley  Foundry  nor  in  any  other  foundry,  and  we  sub- 
mit the  answer  is  found  in  Mr.  Dietert's  testimony  where 
he  said  that  Core-Min-Oil  had  no  commercial  utility  and 
could  not  be  successfully  or  at  aU  employed  in  commercial 
foundry  operations. 

Dated,  San  Francisco, 

February  9, 1944.  * 

Respectfully  submitted, 

Chas.  M.  Fryer, 
Alfred  C.  Aurich, 
Harold  I.  Johnson, 

Attorneys  for  Appellees. 
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No.  15789  FHed  1-13-43 

INDICTMENT 

Viol. :     United  States  Code,  Appendix,  Title  50, 
.   .  Section  311. 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division 

September,  1942,  Term 

In  the  Name  and  by  the  Authority  of  the  United 
States  of  America,  the  Grand  Jury  for  the  Southern 
District  of  California,  at  Los  Angeles,  presents  on 
oath  in  open  court : 

That 

MARIO  JOSEPH  PACMAN, 

hereinafter  called  the  defendant,  is  a  male  person 
within  the  class  made  subject  to  selective  service 
under  the  Selective  Service  Act  of  1940,  as  amended ; 
that  pursuant  to  said  Act  and  the  rules  and  regula- 
tions promulgated  thereunder,  defendant  duly  and 
regularly  registered  with  Local  Board  No.  228,  said 
board  being  then  and  there  duly  created  and  acting 
under  the  Selective  Service  System  established  by 
said  Act  in  the  County  of  Los  Angeles,  State  of 
California,  in  the  division  and  district  aforesaid; 
that  pursuant  to  the  terms  and  provisions  of  said 
Act,  and  the  rules  and  regulations  promulgated 
thereunder,  the  said  defendant  was  classified  by 
said  local  board  in  Class  1-AO  and  was  subsequently 
notified  of  said  classification  by  said  board  and  a 
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notice  and  order  by  said  board  was  thereafter  duly 
given  to  said  defendant  to  report  for  induction  into 
the  armed  forces  of  the  United  States  of  America 
on  September  14,  1942,  at  Los  Angeles,  California, 
within  the  district  and  division  aforesaid;  that  said 
defendant  did  at  said  time  and  place  knowingly, 
wilfully,  unlawfully,  and  feloniously  fail  and  neg- 
lect to  perform  a  duty  required  of  him  under  said 
Act,  and  the  rules  and  regulations  promulgated 
thereunder,  that  is  to  say  the  defendant  did  then 
and  there  knowingly,  wilfully,  unlawfully  and  fel- 
oniously fail  to  report  for  induction  into  the  armed 
forces  of  the  United  States  as  so  notified  and  or- 
dered to  do; 

Contrary  to  the  form  of  the  statute  in. such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

LEO  V.  SILVERSTEIN 

United  States  Attorney  [2] 
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No.  15789 

United  States  District  Court,  Southern  District  of 
California,  Central  Division. 

The  United  States  of  America 


vs. 

Mario  Joseph  Pacman 

Indictment 

(Viol:  50  U.S.C.  311  App.) 
A  true  bill, 

ROY  D.  BAYLY, 
Foreman. 

Filed  in  open  court  this  ....  day  of  . 
A.D.  19.. 


Clerk. 
Bail  $3500.00 

[Endorsed] :     Filed  Jan.  13,  1943.  [3] 
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At  a  stated  term,  to  wit:  The  September  Term, 
A.  D.  1942  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Thursday  the  21st  day  of  January  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
three. 

Present:  The  Honorable:  J.  F.  T.  O'Connor,  Dis- 
trict Judge. 

No.  15,789-Crim. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

MARIO  JOSEPH  PACMAN, 

Defendant. 

PLEA  OF  NOT  GUILTY 

This  cause  coming  on  for  arraignment  and  plea  of 
the  defendant  Mario  Joseph  Pacman;  R.  F.  Duni, 
Esq.,  Assistant  L^.  S.  Attorney,  appearing  for  the 
Government;  A.  L.  Wirin,  Esq.,  appearing  as  coun- 
sel for  the  defendant;  Virginia  Pickering,  Court 
Reporter,  being  present  and  reporting  the  proceed- 
ings; the  defendant,  being  present  in  Court,  now 
states  his  true  name  to  be  as  charged  in  the  indict- 
ment; waives  the  reading  of  the  indictment,  and 
enters  plea  of  not  guilt}'  to  the  charges  contained  in 
the  indictment. 
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It  is  ordered  that  this  cause  be,  and  it  hereby  is, 
set  for  trial  for  January  27,  1943. 
31/621  [4] 


[Title  of  District  Court  and  Cause.] 

VERDICT  OF  THE  JURY 

We,  the  jury  in  the  above  entitled  case,  find  the 
defendant,  Mario  Joseph  Pacman,  guilty  as  charged 
in  the  Indictment. 

Dated :     Los  Angeles,  Calif.,  January  29,  1943. 
GUY  L.  CUZNER 

Foreman  of  the  Jury 

[Endorsed] :     Filed  Jan.  29,  1943.  [5] 


District    Court    of    the  United    States,    Southern 
District  California  Central  Division. 

UNITED  STATES 

vs. 

MARIO  JOSEPH  PACMAN 

No.  15789  Criminal  Indictment  in  one 
count  for  violation  of  U.  S.  C,  Title  50,  Sec. 
311,  Unlawfully  failing  to  report  for  induc- 
tion, etc. 

JUDGMENT  AND  COMMITMENT 

On  this  first  day  of  February,   1943,   came   the 
United  States  Attorney,  and  the  defendant  Mario 
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Joseph  Pacman  appearing  in  proper  person,  and 
with  his  attorney  A.  L.  Wirin  and, 

The  defendant  having  been  convicted  on  verdict 
of  jury  of  guilty  of  the  offense  charged  in  the  In- 
dictment in  the  above-entitled  cause,  to  wit 

Knowingly,  wilfully,  unlawfully  and  feloniously 
failing  and  neglecting  to  report  for  induction 
into  the  armed  forces  of  the  United  States  at 
Los  Angeles,  California,  on  September  14th, 
1942. 

and  the  defendant  having  been  now  asked  whether 
he  has  anything  to  say  why  judgment  should  not  be 
pronounced  against  him,  and  no  sufficient  cause  to 
the  contrary  being  shown  or  appearing  to  the  Court, 
it  is  by  the  Court 

Ordered  and  Adjudged  that  the  defendant,  having 
been  found  guilty  of  said  offenses,  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  for 
imprisonment  in  an  institution  of  the  Penitentiary 
type  to  be  designated  by  the  Attorney  General  or 
his  authorized  representative  for  the  period  of  two 
(2)  years. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
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and  that  the  same  shall  serve  as  the  commitment 
herein. 

(Signed)     J.  F.  T.  O'CONNOR 

United  States  District  Judge. 

[Endorsed]:  Filed  this  first  day  of  February, 
1943.  (Signed)  Edmund  L.  Smith,  Clerk.  By 
Francis  E.  Cross,  Deputy  Clerk.  [6] 


[Title  of  District  Court  and  Cause.] 
NOTICE  OF  APPEAL 

Name  and  address  of  Appellant:  Mario  J.  Pac- 
man, 1100  South  Flower  Street,  Los  Angeles,  Cali- 
fornia. 

Name  and  address  of  Appellant 's  attorney :  A.  L. 
Wiriii,  257  South  Spring  Street,  Los  Angeles,  Cali- 
fornia. 

Offense:  Violation  of  Selective  Training  and 
Service  Act  of  1940. 

Date  of  Order  and  Judgment :     February  1,  1943. 

Brief  description  of  judgment  or  sentence :  Con- 
finement in  penitentiary  for  2  years. 

Name  of  prison  where  now  confined:  Los  An- 
geles County  Jail. 

I,  the  above-named  Appellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  above  mentioned 
on  the  grounds  set  forth  below. 
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Dated :     February  5,  1943. 

MARIO  J.  PACMAN 
Appellant. 

GROUNDS  OF  APPEAL: 

1 — The  Court  erred  in  refusing  to  grant  defend- 
ant's requested  instructions  as  excepted  to.  [7] 

2 — The  Court  erred  in  giving  instructions  sub- 
mitted by  the  prosecution  as  excepted  to  by  de- 
fendant. 

3 — The  Court  erred  in  ruling  upon  evidence  and 
rejection  of  proffered  exhibits  by  defendant  and  re- 
jecting defendant's  offers  of  proof,  as  excepted  to 
by  defendant. 

4 — The  evidence  was  insufficient  to  justify  a  con- 
viction. 

A.  L.  WIRIN 

Attorney  for  Appellant. 

[Endorsed] :     Filed  Feb.  5,  1943.  [8] 


[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  RELEASE  ON  BAIL, 
ON  APPEAL 

The  defendant  having  filed  a  notice  of  appeal  to 
the  Ninth  Circuit  Court  of  Appeals,  and  good  cause 
appearing  therefor,  it  is  hereby  ordered  that  the 
defendant  may  be  released  upon  bail,  on  appeal,  in 

the  sum  of  $3,500.00. 
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Dated:     At  Los  Angeles,  this  8th  day  of  Feb- 
ruary, 1943. 

J.  F.  T.  O'CONNOR 

United  States  District  Judge. 

[Endorsed] :     Filed  Feb.  8,  1943.  [9] 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Know  All  Men  by  These  Presents : 

That  we,  Mario  J.  Pacman,  as  principle,  and 
Pasquale  Antonio  Di  Clemente  and  Marie  Di  Clem- 
ente,  as  sureties  and  sole  owners  of  the  five  One 
Thousand  Dollar  United  States  Savings  Bonds, 
Series  E,  Nos.  M3414082  E,  M3414083  E,  M3414084 
E,  M3414085  E,  and  M3414086  E,  which  said  bonds 
have  been  deposited  with  Edmond  L.  Smith,  Clerk 
of  the  United  States  District  Court  as  surety,  in 
lieu  of  Thirty  Five  Hundred  and  no/100  Dollars 
($3,500.00)  cash  bail,  are  jointly  and  severally  held 
and  firmly  bound  unto  the  United  States  of  America 
for  the  payment  of  which  said  sum,  we  and  each  of 
us,  bind  ourselves,  our  heirs,  executors,  administra- 
tors, and  assigns. 

The  condition  of  the  foregoing  obligation  is  as 
follows: 

Whereas,  lately,  to  wit,  on  the  1st  day  of  Febru- 
ary, 1943,  at  a  term  of  the  District  Court  of  the 
United  States,  in  and  for  the  Southern  District  of 
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California,  Central  Division,  in  an  action  pending  in 
the  said  court  in  which  the  United  States  of  America 
was  plaintiff  and  Mario  J.  Pacman  was  defendant,  a 
judgment  and  sentence  was  made,  given,  rendered, 
and  entered  against  the  said  Mario  J.  Pacman,  in 
the  above-entitled  action,  wherein  he  was  [10]  con- 
victed as  charged  of  violation  of  Selective  Training 
and  Service  Act  of  1940. 

Whereas,  in  said  judgment  and  sentence  so  made, 
given,  rendered  and  entered  against  said  Mario  J. 
Pacman,  he  was  by  said  judgment  sentenced  to  con- 
finement in  the  penitentiary  for  two  years. 

Whereas,  the  said  Mario  J.  Pacman  has  filed  a 
notice  of  appeal  from  the  said  conviction  and  from 
the  said  judgment  and  sentence,  appealing  to  the 
United  States  Circuit  Court  of  Appeals  for  the  9th 
Circuit;  and 

Now,  Therefore,  the  conditions  of  this  obligation 
are  such  that  if  said  Mai'io  J.  Pacman  shall  appear 
in  person  or  by  his  attorney  in  the  United  States 
Circuit  Court  of  Appeals  for  the  9th  Circuit  on  such 
day  or  days  as  may  be  appointed  for  the  hearing  of 
said  cause  in  said  court  and  prosecute  his  appeal; 
and  if  the  said  Mario  J.  Pacman  shall  abide  by  and 
obey  the  orders  made  by  the  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  9th  Circuit,  and  if  the 
said  Mario  J.  Pacman  shall  surrender  himself  in 
execution  of  said  judgment  and  sentencej'  if  the 
judgment  and  sentence  be  affirmed  by  the  said 
United  States  Circuit  Court  of  Appeals  for  the  9th 
Circuit;  and  if  the  said  Mario  J.  Pacman  will  ap- 
pear for  trial  in  the  District  Court  of  the  United 
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States  in  and  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  on  such  day  or  days  as  may 
be  appointed  for  retrial  by  said  District  Court,  if 
the  said  judgment  and  sentence  against  him  be  re- 
versed. 

Then  this  obligation  shall  be  null  and  void,  and 
the  money  returned  to  the  said  Pasquale  Antonio  Di 
Clemente  and  Marie  Di  Clemente,  otherwise  to  re- 
main in  full  force  and  effect. 

MARIO  J.  PACMAN 
Principal 

Subscribed  and  sworn  to  before  me  this  lltli  day 
of  February,  1943. 
[Seal]  HELEN  WIRIN 

Notary    Public    in    and    for   the    County    of    Los 
Angeles,  State  of  California.  [11] 

PASQUALE    ANTONIO    DI 
CLEMENTE 
Surety. 
MARIE  DI  CLEMENTE 
Surety. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  February,  1943. 
[Seal]  HELEN  WIRIN 

Notary  Public  in  and  for  County  of  Los  Angeles, 
State  of  California. 

Examined  and  recommended  for  approval  as  pro- 
vided in  Rule  13. 

LEO  V.  SILVERSTEIN, 

United  States  Attorney; 
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I  hereby  certify  that  I  have  examined  the  within 
surety  and  find  it  good  and  sufficient. 

PAUL  J.  McCORMICK 

United  States  District  Judge. 

Dated:  at  Los  Angeles,  February  12th,  1943. 

[Endorsed] :     Filed  Feb.  12,  1943.  [12] 


[Title  of  District  Court  and  Cause.] 

WAIVER  BY  BONDSMEN 

The  undersigned,  the  sole  owners  of  the  following 
five  One  Thousand  Dollar  United  States  Savings 
Bonds,  Series  E,  Nos.  M3414082  E,  M3414083  E, 
M3414084  E,  M3414085  E,  and  M3414086  E,  which 
said  bonds  are  being  deposited  concurrently  here- 
with, with  Edmond  L.  Smith,  Clerk  of  the  United 
States  District  Court,  pursuant  to  that  supersedeas 
bond  executed  by  the  undersigned  this  12th  day  of 
February ; 

Hereby  waive  all  right,  title  and  interest  in  and  to 
said  bonds. 

Dated:  at  Los  Angeles  this  12th  day  of  February. 
MARIE  DI  CLEMENTE 
PASQUALE    ANTONIO    DI 
CLEMENTE 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  February,  1943. 
[Seal]  HELEN  WIRIN 

Notary  Public  in  and  for  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :     Filed  Feb.  12,  1943.  [13] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  IN  RE  EXHIBITS 

It  Is  Hereby  Stipulated  by  and  between  the  re- 
spective counsel  that  all  exhibits  introduced  at  the 
trial  of  said  cause,  shall,  by  the  clerk,  be  transmitted 
and  certified  to  the  Circuit  Court  of  Appeals. 

Dated  at  Los  Angeles,  California,  June  29,  1943» 
CHAS.  H.  CARR 

United  States  Attorney 
By    MILDRED  L.  KLUCKHOHN 
Assistant  U.  S.  Attorney 
Attorneys  for  Appellee 
LELAND  S.  BOWER 
DAVID  R.  RUBIN 
By    DAVID  R.  RUBIN 

Attorneys  for  Appellant 
It  Is  so  Ordered: 

J.  F.  T.  O'CONNOR 
Judge 

[Endorsed] :     Filed  June  30,  1943.  [14] 


[Title  of  District  Court  and  Cause,] 

AFFIDAVIT  AND  ORDER  FOR 
EXTENSION  OF  TIME 

County  of  Los  Angeles 
State  of  California — ss. 

A.  L.  Wirin,  being  first  duly  sworn,  deposes  and 
says  that: 
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He  is  attorney  for  the  appellant  in  the  ahove  en- 
titled action. 

On  February  5,  1943,  the  defendant  filed  his  notice 
of  appeal  from  the  judgment  in  the  above  cause. 

March  5th,  1943,  is  the  end  of  the  thirty-day 
period  within  which  the  Bill  of  Exceptions  and  As- 
signment of  Errors,  referred  to  in  Rule  IX  of  the 
Rules  of  Practice  and  Procedure  in  Criminal  Cases, 
can  be  settled  and  filed. 

The  defendant  has  encountered  difficulty  in  rais- 
ing sufficient  funds  to  pay  the  court  reporter  for  a 
reporter's  transcript  of  the  evidence  adduced  at  the 
trial,  said  transcript  being  necessary  in  order  for 
the  defendant  adequately  to  prepare  a  Bill  of  Ex- 
ceptions; the  defendant  has,  however,  raised  suf- 
ficient funds  to  deposit  with  the  court  reporter,  and 
said  transcript  has  been  ordered.  [15] 

In  addition,  the  affiant  has  lost  the  services  of  his 
associate,  Fred  Okrand,  who  has  joined  the  armed 
forces  of  the  United  States.  Accordingly,  the  af- 
fiant, as  counsel  for  the  defendant,  has  been  delayed 
in  preparing  a  Bill  of  Exceptions  because  of  the 
pressure  of  work  upon  him.  Application  is  made 
accordingly  for  an  extension  of  time  within  which 
to  prepare  said  Bill  of  Exceptions ;  said  application 
is  made  pursuant  to  the  provisions  of  Rule  IX  of 
said  rules,  extending  the  time  within  which  said 
appellant  may  procure  to  be  settled  and  filed  his 
Bill  of  Exceptions  and  to  file  his  assignment  of 
errors. 

A.  L.  WIRIN 
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Subscribed  and  sworn  to  before  me  this  1st  day 
of  March,  1943. 
[Seal]  HELEN  WIEIN 

Notary  Public  in  and  for  said 
County  and  State. 

ORDER 

Good  cause  appearing  therefor,  it  is  hereb)^  or- 
dered that  the  appellant  in  the  above  entitled  action 
may  have  through  and  including  the  16  day  of 
March,  1943,  within  which  to  procure  to  be  settled 
and  to  file  his  Bill  of  Exceptions  and  in  which  to  file 
his  assignment  of  errors. 

Dated :     This  1st  day  of  March,  1943. 
J.  F.  T.  O  ^CONNOR 

Judge  of  the  District  Court. 

See  my  remarks  transcript  in  file  which  clearly 
show  this  defendant  has  procrastinated  and  secured 
delay  after  delay  to  avoid  complying  with  induction 
order.     There  must  be  an  end  to  delay. 
J.  F.  T.  O'CONNOR 
Judge.  [16] 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween counsel  for  the  defendant  Mario  J.  Pacman 
and  counsel  for  plaintiff  United  States  of  America, 
that  the  defendant  in  the  above  entitled  action  may 
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have  to  and  including  the  5th  day  of  May,  1943, 
within  which  to  procure  to  be  settled  and  file  his 
Bill  of  Exceptions  and  in  which  to  file  his  Assign- 
ments of  Errors. 

A.  L.  WIRIN 

Attorney  for  Defendant. 
LEO  V.  SILVERSTEIN, 

United  States  Attorney 
JAMES  L.  CRAWFORD 

Assistant    United    States    At- 
torney 
Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  Mar.  2,  1943.  [17] 


[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court,  and  Charles  H.  Carr,  Esq., 
United  States  Attorney: 

The  defendant  in  the  above  entitled  action,  Mario 
Joseph  Pacman,  designates  parts  of  the  record  in 
the  above  entitled  action  to  be  certified  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Dis- 
trict as  follows: 

1.  Indictment. 

2.  Arraignment. 
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3.  Plea  of  defendant. 

4.  Verdict  of  the  jury. 

5.  Judgment  of  the  Court. 

6.  Defendant's  Bill  of  Exceptions. 

7.  Defendant's  Assignment  of  Errors. 

8.  Bail  pending  Appeal. 

9.  Stipulation   and   Order   for   transmission   of 
original   Exhibits. 

DAVID  R.  RUBIN  and  LE- 
LAND  S.  BOWER 
By:    LELAND  S.  BOWER 

Attorneys  for  Defendant  and 
Appellant.  [18] 

Received  copy  this  10  day  of  August,  1943. 
CHARLES  H.  CARR, 

United  States  Attorney 
By:    MILDRED  L.  KLUCKHOHN 

Assistant  United  States  At- 
torney for  Plaintiff  and 
Appellee. 

[Endorsed]:     Filed  Aug.  10,  1943.  [19] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  19  inclusive  contain  full, 
true  and  correct  copies  of:  Indictment;  Minute 
Order  Entered  January  21,  1943;  Verdict  of  the 
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Jury;  Judgment  and  Commitment;  Notice  of  Ap- 
peal; Order  Allowing  Release  on  Bail  on  Appeal; 
Supersedeas  Bond;  Stipulation  and  Order  in  re 
Exhibits;  Affidavit  and  Order  Extending  Time  to 
Settle  Bill  of  Exceptions  and  Praecipe,  which,  to- 
gether with  the  Original  Assignment  of  Errors, 
Original  Bill  of  Exceptions  and  Original  Exhibits 
transmitted  herewith  constitute  the  record  on  ap- 
peal to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  comparing, 
correcting  and  certifying  the  foregoing  record 
amount  to  $6.05  which  amount  has  been  paid  to 
me  by  Appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  13  day  of  August,  1943. 
[Seal]  EDMUND  L.  SMITH, 

Clerk 
By  THEODORE  HOCKE 
Deputy  Clerk. 


At  a  Stated  Term,  to  wit:  The  October  Term 
A.  D.  1942,  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  held  in  the  Court 
Room  thereof,  in  the  City  of  Los  Angeles,  in  the 
State  of  California,  on  Wednesday  the  tenth  day 
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of  March  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  forty-three. 

Present : 

Honorable  William  Denman,  Circuit  Judge,  Pre- 
siding, 

Honorable   Clifton   Mathews,   Circuit   Judge, 
Honorable  Albert  Lee  Stephens,  Circuit  Judge. 

No.  10,362 
[Title  of  Cause.] 

ORDER  EXTENDING  TIME  TO  SETTLE 
AND  FILE  BILL  OF  EXCEPTIONS 

Pursuant  to  stipulation,  this  day  filed,  and  good 
cause  therefor  appearing,  it  is  Ordered  that  the 
time  to  settle  and  file  Bill  of  Exceptions  in  the 
above-entitled  cause  be,  and  hereby  is  extended  to 
and  including  April  16,  1943. 

I  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
the  City  of  Los  Angeles,  in  the  State  of  California, 
this  10th  day  of  March,  1943. 

[Seal]  PAUL  P.  O'BRIEN 

Clerk,   U.    S.    Circuit    Court   of   Appeals    for   the 
Ninth  Circuit 

[Endorsed]:  Filed  Mar.  11,  1943.  Edmund  L. 
Smith,    Clerk,    by    Irwin    Hames,    Deputy    Clerk. 
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At  a  Stated  Term,  to  wit:  The  October  Term 
1942,  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Friday,  the  sixteenth 
day  of  April  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  forty  three. 

Present : 

Honorable    Curtis    D.    Wilbur,    Senior    Circuit 

Judge,  Presiding, 

Honorable  William  Denman,  Circuit  Judge, 
Honorable  Clifton  Mathews,  Circuit  Judge. 

No.  10362 
[Title  of  Cause.] 

ORDER  EXTENDING  TIME  TO  SETTLE 
AND  FILE  BILL  OF  EXCEPTIONS,  ETC. 

Upon  consideration  of  the  application  of  Mr.  A. 
L.  Wirin,  counsel  for  appellant,  and  good  cause 
therefor  appearing.  It  Is  Ordered  that  the  time 
within  which  appellant  may  file  his  assignments, 
and  have  settled  and  file  his  bill  of  exceptions  in 
this  cause  be,  and  hereby  is  extended  to  and  in- 
cluding June  1,  1943. 

I  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
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the  City  of  San  Francisco,  in  the  State  of  Cali- 
fornia, this  16th  day  of  April,  1943. 

[Seal]  PAUL  P.  O'BRIEN 

Clerk,   U.    S.    Circuit    Court   of   Appeals   for   the 
Ninth  Circuit 

By  FRANK  H.  SCHMID 
Deputy  Clerk 

[Endorsed]:     Filed  Apr.  19,  1943.     Edmund  L. 
Smith,  Clerk.    By  Theodore  Hocke,  Deputy  Clerk. 


At  a  Stated  Term,  to  wit:  The  October  Term 
1942,  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Tuesday,  the  first 
day  of  June  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  forty-three. 

Present : 

Honorable    Curtis    D.    Wilbur,    Senior    Circuit 

Judge,  Presiding, 

Honorable  Francis  Garrecht,  Circuit  Judge, 
Honorable  William  Healy,  Circuit  Judge. 

No.  10362 
[Title  of  Cause.] 

ORDER  EXTENDING  TIME  TO  SETTLE 
AND  FILE  BILL  OF  EXCEPTIONS,  ETC. 

Upon  consideration  of  the  application  of  Mr. 
David  R.  Rubin,  counsel  for  appellant,  and  stipula- 
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tion  of  the  United  States  Attorney  thereto,  and 
good  cause  therefor  appearing,  It  Is  Ordered  that 
the  time  within  which  appellant  may  file  his  as- 
signments of  error,  and  have  settled  and  filed  his 
bill  of  exceptions  in  this  cause  be,  and  hereby  is 
extended  to  and  including  June  22,  1943. 

I  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
the  City  of  San  Francisco,  in  the  State  of  Cali- 
fornia, this  1st  day  of  June,  1943. 

[Seal]  PAUL  P.  O'BRIEN 

Clerk,  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit 

[Endorsed]:  Filed  Jun.  2,  1943.  Edmund  L. 
Smith,  Clerk.    By  Irwin  Hames,  Deputy  Clerk. 


At  a  Stated  Term,  to  wit:  The  October  Term 
1942,  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Monday  the  twenty- 
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first  day  of  June   in   the   year   of   our   Lord   one 
thousand  nine  hundred  and  forty-three. 

Present : 

Honorable  Francis  A.  Garrecht,  Circuit  Judge, 

Presiding, 

Honorable  William  Denman,   Circuit  Judge, 
Honorable  William  Healy,  Circuit  Judge. 

No.  10362 
[Title  of  Cause.] 

ORDER  EXTENDING  TIME  TO  SETTLE 
AND  FILE  BILL  OF  EXCEPTIONS,  ETC. 

Upon  consideration  of  the  application  of  Mr. 
David  R.  Rubin,  counsel  for  appellant,  counsel  for 
appellee  consenting  thereto,  and  good  cause  there- 
for appearing,  it  is  Ordered  that  the  time  within 
which  appellant  may  file  his  assignments,  and  have 
settled  and  file  his  bill  of  exceptions  in  this  cause 
be,  and  hereby  is  extended  to  and  including  June 
29,  1943. 

I  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
the  City  of  San  Francisco,  in  the  State  of  Cali- 
fornia, this  21st  day  of  June,  1943. 

[Seal]  PAUL  P.  O'BRIEN 

Clerk,  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit 

[Endorsed]:  Filed  Jun.  23,  1943.  Edmund  L. 
Smith,  Clerk.    By  Irwin  Hames,  Deputy  Clerk. 
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At  a  Stated  Term,  to  wit:  The  October  Term 
1942,  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Monday,  the  twenty- 
eighth  day  of  June  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  forty-three. 

Present : 

Honorable  Francis  A.  Garrecht,  Circuit  Judge, 

Presiding, 

Honorable  William  Denman,  Circuit  Judge, 
Honorable  William  Healy,   Circuit  Judge. 

No.  10362 
[Title  of  Cause.] 

ORDER  EXTENDING  TIME  TO  SETTLE 
AND  FILE  BILL  OF  EXCEPTIONS,  ETC. 

Upon  consideration  of  the  application  of  Mr. 
David  R.  Rubin,  counsel  for  appellant,  and  good 
cause  therefor  appearing.  It  Is  Ordered  that  the 
time  within  which  appellant  may  file  his  assign- 
ments of  error,  and  have  settled  and  tiled  his  bill 
of  exceptions  in  this  cause  be,  and  hereby  is  ex- 
tended to  and  including  July  7,  1943. 

I  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
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the  City  of  San  Francisco,  in  tlie  State  of  Cali- 
fornia, this  28th  day  of  June,  1943. 

[Seal]  PAUL  P.  O'BRIEN 

Clerk,  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit 

[Endorsed]:     Filed  Jun.  30,  1943.     Edmund  L. 
Smith,  Clerk.    By  Irwin  Hames,  Deputy  Clerk. 


At  a  Stated  Term,  to  wit:  The  October  Term 
1942,  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Wednesday  the  sev- 
enth day  of  July  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  forty-three. 

Present : 

Honorable  Francis  A.  Garrecht,  Circuit  Judge, 
Presiding, 

Honorable  William  Healy,   Circuit  Judge. 

No.  10362 
[Title  of  Cause.] 

ORDER  EXTENDING  TIME  TO  SETTLE 
AND  FILE  BILL  OF  EXCEPTIONS,  ETC. 

Upon  consideration  of  the  application  of  Mildred 
L.  Kluckhohn,  Assistant  United  States  Attorney, 
counsel  for  appellee,  and  her  affidavit  in  support 
thereof,  and  stipulation  of  counsel  for  respective 
parties,  and  good  cause  therefor  appearing.  It  Is 
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Ordered  that  the  time  within  which  the  bill  of  ex- 
ceptions may  be  settled  and  filed  in  this  cause  be, 
and  hereby  is  extended  to  and  including  July  14, 
1943. 

I  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
the  City  of  San  Francisco,  in  the  State  of  Cali- 
fornia, this  8th  day  of  July,   1943. 

[Seal]  PAUL  P.  O'BRIEN 

Clerk,  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit 

[Endorsed]:  Filed  Jul.  9,  1943.  Ednumd  L. 
Smith,  Clerk.    By  Irwin  Hames,  Deputy  Clerk. 


At  a  Stated  Term,  to  wit:  The  October.  Term 
1942,  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Wednesday  the  four- 
teenth day  of  July  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  forty-three. 

Present : 

Honorable  Francis  A.  Garrecht,  Circuit  Judge, 
Presiding, 

Honorable  Clifton  Mathews,  Circuit  Judge. 
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No.  10362 
[Title  of  Cause.] 

ORDER  EXTENDING  TIME  TO  SETTLE 
AND  FILE  BILL  OF  EXCEPTIONS 

Upon  consideration  of  the  application  of  Mr. 
Leland  S.  Bower,  counsel  for  appellant,  and  his 
supporting  affidavit,  and  stipulation  of  counsel  for 
appellee,  and  good  cause  therefor  appearing,  It  Is 
Ordered  that  the  time  within  which  the  bill  of  ex- 
ceptions in  this  cause  may  be  settled  and  filed  be, 
and  hereby  is  extended  to  and  including  July  31, 
1943. 

I  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
the  City  of  San  Francisco,  in  the  State  of  Cali- 
fornia, this  14th  day  of  July,  1943. 

[Seal]  PAUL  P.  O'BRIEN 

Clerk,  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

[Endorsed]:  Filed  Jul.  15,  1943.  Edmund  L. 
Smith,  Clerk.    By  Irwin  Hames,  Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

BILL  OF   EXCEPTIONS 

Be  it  remembered  that  on  the  27th  day  of  Janu- 
ary,  1943,   at   the   January   term   of   the    District 
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Court  of  the  United  States  for  the  Southern  Dis- 
trict of  California,  Central  Division,  the  above  en- 
titled cause  came  on  for  trial.  Leo  V.  Silverstein, 
United  States  Attorney,  and  Miss  Mildred  L. 
Kluckhohn,  Assistant  United  States  Attorney,  ap- 
pearing for  plaintiff,  and  A.  L.  Wirin,  Esq.,  ap- 
pearing for  the  defendant.  Thereupon  a  jury  was 
impanelled  and  sworn  and  the  trial  commenced  on 
said  27th  day  of  January,  1943. 

Whereupon  plaintiff,  to  sustain  the  issue  on  its 
part,  called 

CLYDE  F.  FOX, 

as  a  witness  on  its  behalf,  who,  upon  direct  ex- 
amination testified  as  follows:  That  he  was  secre- 
tary of  Local  Draft  Board  No.  228,  at  5106  Foun- 
tain Avenue,  Los  Angeles,  California. 

It  was  stipulated  that  this  Board  was  duly  or- 
ganized and  created  under  the  Selective  Training 
and  Service  Act  and  covered  4345  Normal  Avenue; 
and  that  the  Board  was  composed  [1*]  of  the  fol- 
lowing: Dr.  Vance  Finley,  Chairman;  John 
Stephens;  and  Mr.  Clyde  Fox,  Secretary. 


MRS.  FANNIE  SNIFF, 

a  witness  called  by  the  plaintiff,  testified  as  follows : 

That  she  has  known  Mario  Joseph  Pacman  since 
March  1,  1942,  when  he  came  before  the  board  for  a 
hearing ;  that  she  was  the  chief  clerk  of  Local  Board 


"Page  numbering  appearing  at  foot  of  page  of  Bill  of  Exceptions. 
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(Testimony  of  Mrs.  Fannie  Sniff.) 
228;  that  she  started  working  for  the  Board  as  as- 
sistant clerk  on  November  1,  1940,  and  was  pro- 
moted to  chief  clerk  in  July  1942;  that  her  duties 
as  such  included  mailing  out  classifications  and 
questionnaires,  opening  the  mail,  taking  care  of 
everything  in  general,  all  clerical  work,  as  well  as 
attending  all  of  the  meetings  of  the  Board.  She 
testified  further  that  the  chairman  of  the  Board, 
Dr.  Vance  H.  Finley,  is  responsible  for  all  the  files 
and  correspondence  relating  to  registrants  in  Local 
Board  228,  and  she  is  chief  clerk  and  custodian  of 
the  files ;  that  the  defendant,  Mario  Joseph  Pacman, 
registered  under  the  Selective  Training  and  Service 
Act  of  1940  on  October  16,  1940,  at  Precinct  1295, 
of  which  Bertha  Bennett  was  the  registrar ;  that 
he  gave  his  address  as  4345  Normal  Avenue  and 
that  address  is  within  the  territory  jurisdiction  of 
Local  Board  228. 

Thereupon,  the  plaintiff  introduced  in  evidence 
a  registration  card,  marked  "Plaintiff's  Exhibit 
I",  which  read  as  follows:  "Serial  No.  217.  Name: 
Mario  Joseph  Pacman.  Order  No.  589.  Address: 
4345  Normal,  Los  Angeles,  Los  Angeles  County, 
California.  Age:  33  years.  Place  of  birth:  [2] 
Italy.  Country  of  citizenship:  United  States  of 
America." 

This  witness,  Mrs.  Fannie  Sniff,  testified  further 
that  on  the  20th  day  of  December,  1940,  there  was 
mailed  to  the  defendant  a  Selective  Service  ques- 
tionnaire which  was  returned  to  the  Board  and 
filed  with  the  Board  on  December  26,  1940,  signed 
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(Testimony  of  Mrs.  Fannie  Sniff.) 
by  the  registrant;  that  the  defendant  in  said  ques- 
tionnaire stated  that  he  resided  at  4345  Normal 
Avenue ;  that  he  was  a  United  States  citizen,  single, 
age  33,  (birth  date  July  13,  1907)  and  did  not  claim 
any  dependency. 

Thereupon  the  plaintiff  introduced  in  evidence 
Selective  Service  questionnaire  of  Mario  Joseph 
Pacman,  marked  "Government's  Exliibit  2." 

Witness  testified  that  the  defendant  claimed  an 
exception  to  combatant  military  service,  but  did  not 
claim  an  exemption  to  non-combatant  military  serv- 
ice; that  he  stated  in  his  questionnaire  he  doubted 
his  ability  to  withstand  physical  strain,  but  with  a 
few^  months  of  notice  (so  that  he  could  liquidate  his 
business)  he  thought  he  would  like  the  service;  that 
he  is  a  good  driver,  seller,  economist,  and  a  better 
buyer;  that  the  back  of  the  questionnaire  contains 
the  minutes  of  action,  his  classification  and  whatever 
action  might  have  been  taken  by  the  Board  of  Ap- 
peals, the  entries  having  been  made  by  the  Chairman 
or  members  of  the  Board  at  the  time  the  meeting 
was  had;  that  the  minutes  show  that  the  defendant 
was  first  classified   on   January   6,   1941,   and   was 
placed  in  1-D  as  a  student ;  that  on  July  '8,  1941,  he 
[3]  was  reclassified  1-H  because  of  over-age   (28) ; 
that  when  he  received  his  first  1-A  classification  on 
June  25,  1941 ;  that  he  received  his  first  physical  ex- 
amination prior  to  June  25,  1941,  and  he  was  given 
another  physical  on  January  15,  1942,  after  he  had 
his   1-A;  that  on   the   28th   of   January,   1942,   he 
signed,  and  on  January  30,  1942,  he  filed  a  con- 
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scientious  objector's  form,  D.S.S.  Form  47  approx- 
imately 13  months  after  filing  his  Selective  Service 
questionnaire. 

Thereupon,  the  plaintiff  introduced  in  evidence 
the  special  form  for  conscientious  objectors  of 
Mario  Joseph  Pacman,  marked  "Government's  Ex- 
hibit 3'',  which  read  as  follows:  ''I  claim  the 
exemption  provided  by  the  Selective  Training  and 
Service  Act  of  1940  for  conscientious  objectors,  be- 
cause I  am  conscientiously  opposed  by  reason  of  my 
religious  training  and  belief  to  participation  in  war 
in  any  form  and  to  particix3ation  in  Combatant 
Military  Service  or  training  therefor;  but  I  am 
willing  to  participate  in  non-combatant  service  or 
training  therefor  under  the  direction  of  military 
authorities. ' ' 

At  this  point  there  was  read  to  the  jury  the  fol- 
lowing questions  and  answers  from  said  question- 
naire, conscientious  objector  Form  Xo.  47: 

"Have  you  ever  been  a  member  of  any  military 
organization  or  establishment?  If  so,  state  the 
name  and  address  of  same  and  give  reasons  why 
you  became  a  member. 

"California  State  Guard;  Bishop,  California;  be- 
came [4]  a  member  because  I  was  asked,  I  may  re- 
sign at  will,  and  its  object  is  only  to  guard  prop- 
erty, help  those  in  disaster,  and  guide  people  to 
safety.  However,  I  would  be  asked  if  I  could  do  it, 
and  I  may  refrain  or  resign  at  will." 

That  on  March  13,  1942,  tlie  defendant  was  re- 
classified to  1-A  and  a  notice  of  this  classification 
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was  mailed  to  him  on  March  13,  1942,  the  same  day; 
that  on  March  17,  1942,  the  defendant  requested,  by 
letter,  an  appearance  before  the  Board  in  regard  to 
his  classification. 

Thereupon,  the  plaintiff  introduced  in  evidence,  a 
letter  addressed  to  Local  Board  228,  under  date  of 
March  17,  1942,  from  defendant,  Mario  Joseph  Pac- 
man,  marked  "Government's  Exhibit  No.  4,"  which 
was  read  to  the  jury  as  follows: 

"Local  Board  No.  228 
5106  Fountain  Ave., 
Los  Angeles,  Calif. 

Gentlemen  : 

May  I  request  that  I  be  permitted  to  appear  be- 
fore you  with  my  reasons  pertaining  to  a  change  in 
classification? 

I  am  requesting  a  leave  so  that  I  may  appear 
there  this  coming  week,  and  will  appreciate  you 
notifying  me  when  to  appear. 

Cooperatively  yours, 
(Signed)  M.  J.  PACMAN, 

Mario  Joseph  Pacman 
Order  #589."  [5] 


Witness  further  testified  that  on  March  24,  1942, 
defendant  appeared  before  the  Board ;  that  she  and 
two  of  the  three  members  of  the  Board  being  pres- 
ent, the  third,  Mr.  Fox,  being  absent,  that  after 
being  given  an  opportunity  to  discuss  his  case  and 
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after  talking  to  the  members  of  the  Board  on  vari- 
ous different  things  and  the  Board  members  dis- 
cussed it  with  him,  he  requested  classification  of 
1-A-O  and  the  same  was  granted;  that  prior  to  this 
time  he  had  expressed  his  willingness  to  enter  non- 
combatant  military  service  in  Form  47,  his  Selec- 
tive Service  questionnaire  and  several  letters,  one 
under  date  March  5,  1942. 

Thereupon,  the  plaintiff  introduced  in  evidence,  a 
letter  addressed  to  the  Board,  under  date  of  March 
5,  1942,  from  defendant,  marked  ''Government's  Ex- 
hibit No.  5 ' ',  which  read  as  follows : 

"124  So.  Main  St. 
Bishop,  Calif. 
3-5-42. 

"Selective  Service  Board  #228 
5106  Fountain  Ave., 
Los  Angeles,  California 

Gentlemen : 

If  the  United  States  should  need  me  for  greater 
service,  I  am  available  for  any  constructive  or  non- 
destructive work  on  the  continent  which  does  not 
conflict  or  oppose  my  [6]  inherent  economic,  social, 
and  religious  beliefs. 

"Should  this  come  to  pass,  will  you  please  do  your 
best  to  arrange  that  I  receive  a  notice  of  thirty  or 
more  days?  I  ask  this  because  I  am  the  only  em- 
ployee representing  the  California  Department  of 
Employment  (1025  P  St.,  Sacramento)  at  Bishop, 
Calif,  office  of  the  U.  S.  Employment  Service,  and 
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because  I  personally  should  be  permitted   enough 

time  to  liquidate,  etc. 

**Will  you  kindly  answer  this  letter  at  your  early 
convenience  ? 

"Cooperatively  yours, 
(Signed)  MARIO  J.  PACMAN 

Mario  J.  Pacman 
Order  No.  589." 


Witness  further  testified  that  on  March  26,  1942, 
he  was  mailed  a  D.S.S.  Form  57  notifying  him  of  his 
1-A-O  classification;  that  on  April  15  the  Board 
received  a  letter  from  defendant  asking  for  re- 
classification. 

Thereupon,  the  plaintiff  introduced  in  evidence,  a 
letter  dated  April  13,  1942,  directed  to  the  Board, 
and  asking  for  reclassification,  marked  "Govern- 
ment's Exhibit  6",  a  portion  of  which  was  read  to 
the  jury  as  follows: 

"Since  being  classified  1-A-o,  I  have  heard  from 
a  dozen  sources  that  1-A-o  draftees  [7]  are  con- 
stantly goaded  to  change  their  mind,  and  that  they 
take  an  unqualified  oath  to  obey  any  command.  If 
this  is  not  true,  I  will  appreciate  a  letter  from  Hhe 
power  that  commands,  assuring  me  that  I  shall  not 
be  required  to  certify,  state  or  swear  to  do  that 
which  I  do  as  destructive,  and  that  I  will  not  be 
requested  or  commanded  to  do  that  which  to  me  is 
destructive;  I  respect  the  honest  sincerity  of  my 
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local  draft  board  members,  but  I  have  a  right  to 

doubt  that  they  are  all  aware  of  all  the  true  facts. 

"If  this  authentic  assurance  is  not  given  me,  I 
think  it  pertinent  that  I  herewith  inform  the  au- 
thorities that  I  cannot  take  such  an  oath,  nor  obey 
such  commands.  I  wish  to  be  of  service  in  any  con- 
structive service  of  national  or  international  im- 
portance, but  if  you  will  not  accept  this  offer,  I 
wish  the  opportunity  to  be  left  alone  to  pursue  acts 
which  will  benefit  the  people,  and  not  bother  my 
conscience." 

Witness  testified  that  the  Board  construed  Gov- 
ernment's Exhibit  6  as  a  request  for  reclassifica- 
tion and  reconsideration  of  4-E  a  conscientious  ob- 
jector to  both  combatant  and  non-combatant  mili- 
tary service;  that  up  to  this  time  he  [8]  wanted  ex- 
emption from  combatant  service  only  but  now 
wanted  exemption  from  non-combatant  service  also, 
and  it  was  rejected  and  defendant  notified  thereof, 
by  letter  dated  April  15,  1942,  which  was  introduced 
as  "Government's  Exhibit  7." 
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GOVERNMENT'S  EXHIBIT  No.  7 

[Stamped]:  Local  Board  No.  228  91  Los  An- 
geles County  037  Apr  15  1942  228  5106  Fountain 
Avenue  Los  Angeles,  California 

April  15,  1942 
Mr.  Mario  J.  Pacman, 
2260  Torrance  Blvd., 
Torrance,  California. 

Dear  Sir: 

This  will  acknowledge  your  letter  of  April  13, 
1942. 

This  letter  is  construed  by  this  Local  Board  as  a 
request  for  reclassification  from  a  1-A-O,  an  ob- 
jector to  Combatant  duty  only,  to  a  4-E,  an  objector 
to  both  Combatant  and  non-Combatant  duty.  Al- 
though your  period  of  ten  days  for  appeal  has 
elapsed,  the  Members  of  this  Local  Board  are  recog- 
nizing your  request.  It  has  this  day  been  consid- 
ered and  rejected.  You  now  have  the  right  of  ap- 
peal to  the  Board  of  Appeal.  You  may  make  this 
appeal  by  simply  directing  a  letter  to  the  Appeal 
Board  No.  17,  appealing  your  1-A-O  classification, 
mailed  direct  to  Local  Board  No.  228,  5106  Foun- 
tain Ave.,  Los  Angeles.  This  appeal  must  reach 
this  Local  Board  not  later  than  April  20,  1942.  Your 
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complete  files  will  then  be  forwarded  to  the  Appeal 

Board  for  consideration. 

Yours  very  truly, 
Local  Board  No.  228 


Chairman. 
VHF/FS 

[Endorsed] :     Filed  1/27/1943. 


Under  date  of  April  18,  1942,  defendant  requested 
an  appeal;  same  was  received  by  the  Board  on 
April  20.  This  letter  was  introduced  as  "Govern- 
ment's Exhibit  8". 

Witness  testified  that  there  was  attached  to  Gov- 
ernment's Exhibit  8"  certain  other  documents, 
marked  "Government's  Exhibit  8- A",  which  were 
also  received  in  evidence.  (This  exhibit  consists  of 
10  misc.  letters." 

GOVERNMENT'S  EXHIBIT  No.  8 
2260  Torrance  Blvd. 
Torrance,   Calif. 
April  18,  1942 

Appeal  Board  No.  17 

C/0  Local  Board  No.  228 

5106  Fountain  Ave. 

Los  Angeles,  Calif. 

(renelemen : 

If  the  full  authentic  assurance  stated  in  my  letter 
of  4/13/42  is  not  given  me,  I  entreat  you  to  please 
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consider  this  my  appeal  from  1-A-O  to  4-E  Classifi- 
cation, or  another  classification  which  authentically 
assures    me    the    peace    of    mind,    conscience,    and 
nerves,  and  yet  makes  me  more  valuable  to  mankind. 

I  have  given  much  sane  and  rational  thought  to  the 
factors  involved  in  each  of  my  sentences  in  my  let- 
ters of  4/13/42,  3/27/42,  and  Form  DSS47  directed 
to  Local  Board  No.  228,  at  5106  Fountain  Ave.,  Los 
Angeles,  California;  and  since  they  are  of  my  own 
construction,  full  denotation  (meaning)  and  usual 
connotation  (implication)  should  be  given  them  be- 
cause they  contain  the  demarcation  line  beyond 
which  I  am  certain  that  I  cannot  act,  even  if 
goaded  and  prodded  to  the  end,  and  they  contain 
the  maximum  of  sincerity  and  truth. 

Should  you  wish  to  be  bothered  with  additional  evi- 
dence, etc.,  I  will  oblige. 

Yours  very  sincerely, 

MARIO  J.  M.  PACMAN 
Mario  J.  M.  Pacman 

P.  S.  My  present  constructive  work  is  of  much  ma- 
terial benefit  to  needed  production,  but  the  organi- 
zation policy  prohibits  deferment  requests. 

[In  ink] :     10  misc  letters  attached. 

[Stamped] :  Local  Board  No.  228  91  Los  An- 
geles County  037  Apr  20  1942  228  5106  Foun- 
tain Avenue  Los  Angeles,  California 

[Endorsed]:     Filed  1/27/1943. 
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GOVERNMENT'S  EXHIBIT  No.  8-A 

These  10  pages  are  only  attached  as  some  evidence 
to  refute  the  possible  supposition  that  personal 
safety  may  be  my  motive  or  ultimate  objective. 

1.  F.B.I,  service  is  not  safe  or  easy,  but  its  ob- 
jective is  civilian  law  enforcement,  and  I  have  al- 
ways admired  it  because  it  never  molests  anyone 
until  it  is  certain  he  is  guilty,  and  it  can  be  proved. 
All  FBI  investigators  do  not  carry  guns. 

2.  The  others  are  interested  in  construction  (not 
destruction)  in  Alaska  and  other  dangerous  loca- 
tions. 

3.  I  had  to  resign  the  State  Guard  as  soon  as  I 
found  their  duties  XXXXXX  differed  from  what 
I  had  imderstood  them  to  be.  It  was  several  weeks 
after  I  joined  that  this  resignation  occurred  be- 
cause of  this  misunderstanding. 

721  No.  Hoover  Street 
Los  Angeles,  California 
March  28,  1942 

Personnel  Manager  Federal  Bureau  of  Investiga- 
tion 
Washington,  D.  C. 

Gentlemen : 

During  the  spring  of  1941,  I  took  an  examination 
at  your  office.  Since  I  do  not  know  if  I  passed  it, 
I  will  appreciate  information  as  to  the  probability  of 
an  assignment  which  aims  to  disclose  those  willfully 
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guilty  of  destruction,  or  those  who  willfully  plan  to 
destruct  or  disrupt.     Remuneration  will  be  a  minor 
factor  in  an}^  just  and  constructive  assignment. 

My  finances  would  permit  me  to  come  to  Wash- 
ington and  maintain  myself  during  training  period. 
Cooperatively  yours, 
M.  J.  PACMAN 
Mario  J.  Pacman 


Federal  Bureau  of  Investigation 

United  States  Department  of  Justice 

510  South  Spring  Street,  Room  900 

Los  Angeles,  California 

March  21,  1942 

Mr.  Mario  J.  Pacman 
606  South  Bonnie  Brae 
Los  Angeles,  California 

Dear  Mr.  Pacman: 

This  wdll  acknowledge  and  thank  you  for  your  let- 
ter of  March  18,  1942. 

I  am  sorry  that  there  are  no  positions  in  this  Bu- 
reau as  the  one  to  which  you  refer  and  at  the  present 
time  it  is  not  possible  to  employ  as  investigators 
any  other  than  duly  appointed  Special  Agents. 
Very  truly  yours, 
R.  B.  HOOD 
R.  B.  Hood 

Special  Agent  in  Charge 
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124  So.  Main  St. 
Bishop,  Calif. 
3-18-42 

Fed.  Bu.  of  Investigation 

510  So.  Spring 

Los  Angeles,  Calif. 

Gentlemen : 

During  the  spring  of  1941,  I  took  an  examination 
at  your  office.  Since  I  do  not  know  if  I  passed  it, 
I  will  appreciate  information  as  to  the  probability 
of  an  assignment  which  aims  to  disclose  those  will- 
fully guilty  of  destruction,  or  those  who  willfully 
plan  to  destruct  or  disrupt.  Remuneration  will  be 
a  minor  factor  in  any  just  and  constructive  assign- 
ment. 

If  your  answer  is  delayed  so  that  it  would  not 
be  received  on  the  21st,  will  you  please  address  it 
to  606  So.  Bonnie  Brae,  L.A.,  Calif.  I  plan  to  come 
there  this  week  end. 

Cooperatively  yours, 
M.  J.  PACMAN 
Mario  J.  Pacman 
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John  Edgar  Hoover  cc-163 

Director 
[Cut] 

Federal  Bureau  of  Investigation 

United  States  Department  of  Justice 

Washington,  D.  C. 

April  7,  1942 

Mr.  Mario  J.  Pacman 
721  North  Hoover  Street 
Los  Angeles,  California 

Dear  Mr.  Pacman: 

Receipt  is  acknowledged  of  your  communication 

of  recent  date  in  which  you  inquire  relative  to  the 

status  of  your  application  on  file  for  appointment 

to  a  position  in  the  Federal  Bureau  of  Investigation. 

You  are  advised  that  your  application  is  being 

retained  on  file  for  consideration  in  the  event  it  is 

possible  to  utilize  your  services  at  some  future  date. 

Sincerely  yours, 

J.  E.  HOOVER, 

John  Edgar  Hoover 
[cut]  Director 
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[Letterhead  of] 
Siems-Spokane  Company 
Johnson,  Drake  &  Piper,  Inc. 
Puget  Sound  Bridge  &  Dredging  Co. 
2920-16th  Avenue  Southwest 
Seattle,  Wash. 
April  6,  1942 
Mr.  M.  J.  Pacman 
721  No.  Hoover  St. 
Los  Angeles,  California 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of 
recent  date. 

Wish  to  advise  that  we  have  no  position  open  for 
a  man  of  your  qualifications  at  the  present  time. 
However,  we  enclose  an  application  blank,  which  we 
would  like  to  have  you  fill  out  and  return  to  this 
office  for  future  reference. 

Very  truly  yours 

Personnel  Director 
H.  Nollan-cc 


March  29,  1942 

Siems  Drake  &  Puget  Sound  Co. 

Seattle, 

Washington 

Gentlemen : 

To  help  correct  your  latest  difficulty,  could  you  be 
interested  in  engaging  the  services  of  a  Social  Sci- 
ence major  graduated  from  the  Los  Angeles  City 
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College  June,  1941.  This  175  pounds  5'8"  aggressive 
34  year  old  Citizen  genuinely  enjoys  any  OA-eralls  or 
white-collar  duty  which  aims  to  expedite  efficiency 
and  general  welfare.  He  speaks  Italian,  is  familiar 
with  Commercial  Law,  The  Calif.  Penal  Code,  The 
Calif.  Vehicle  Code,  and  has  a  good  18  year  dri^dng 
record.  Although  yet  unmarried,  his  dependability, 
economy,  and  logical  thinking  are  honestly  above 
par ;  and  his  references  plus  your  observations  will 
assure  you  of  his  other  valuable  qualities 

During  the  past  five  years  (until  May,  1941),  he 
has  worked  nights  as  an  inspector  &  investigator 
while  attending  school  during  the  daytime  pursuing 
Liberal  Arts.  During  the  previous  two  years,  he 
exhausted  his  past  savings  by  starting  in  the  Ele- 
mentary Sixth  Grade  and  going  through  high 
school;  and  during  the  preceding  thirteen  years,  he 
worked  his  way  through  "The  Street  College  of 
hard  knocks"  by  successfully  working  as  inspector 
&  investigator,  entrepreneur,  organizer,  salesman- 
ager,  crew  manager,  traveling  salesman,  driver,  fac- 
tory worker,  construction  worker,  coal-miner,  and 
farmer. 

If  you  can  think  of  any  difficult  and  worthy  objec- 
tive he  may  pursue  or  learn  to  pursue  anywhere, 
may  this  humble  but  healthy  white  man  call  for  an 
interview  at  your  early  convenience?  Being  inter- 
ested in  an  objective  with  a  future,  your  regular 
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schedule  of  remuneration  will  be  satisfactory  unless 

the  position  is  temporary. 

Earnestly  yours, 


John  Doe 
This  Refers  To: 
Mr.  M.  J.  Pacman 
721  No.  Hoover  Street 
Los  Angeles,  California 


Standard  Oil  Company  of  California 

Standard  Oil  Building 

Los  Angeles,  Cal. 

April  1,  1942 
Mr.  M.  J.  Pacman 
721  No.  Hoover  Street 
Los  Angeles,  California 

Dear  Mr.  Pacman: 

We  are  in  receipt  of  your  very  interesting  letter 
of  recent  date  addressed  to  the  Personnel  Manager 
of  Foreign  Service. 

This  company's  major  foreign  field  is  in  Arabia 
and  due  to  war  conditions  in  the  far  east  we  have 
been  forced  to  curtail  operations  in  that  field  some- 
Avhat  and  have  nothing  to  offer  at  this  time. 

The  majority  of  positions  we  do  have  available 
are  for  skilled  mechanics  such  as  machinists,  welders 
and  T-efinery  operators.  Men  for  positions  of  lesser 
skill  are  recruited  from  within  the  ranks  of  the 
Company   as  there   is   always   a  number  of   truck 
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drivers,  mechanic  helpers  and  clerks  waiting  for  an 

opportunity  to  go  into  foreign  service. 

We  sincerely  appreciate  the  interest  you  have 
shown  and  are  sorry  that  we  cannot  be  more  en- 
courageing. 

Yours  very  truly, 

H.  L.  SAMUELSON 
H.  L.  SAMUELSON        B. 
District  Representative, 
Employee  Relations  and 
Personnel  Department 
JHGidb 


March  29,  1942 
Foreign  Service 
Persomiel  Manager 
Standard  Oil  Company 
605  West  Olympic 
Los  Angeles,  California 

Gentlemen : 

To  help  correct  your  latest  difficulty,  could  you  be 
interested  in  engaging  the  services  of  a  Social  Sci- 
ence major  graduated  from  the  Los  Angeles  City 
College  June  1941?  This  175  pounds  5'8"  aggres- 
sive 34  year  old  Citizen  genuinely  enjoys  any  over- 
alls or  white-collar  duty  which  aims  to  expedite 
efficiency  and  general  welfare.  He  speaks  Italian, 
is  familiar  with  Commercial  Law,  The  Calif.  Penal 
Code,  The  Calif.  Vehicle  Code,  and  has  a  good  18 
year  driving  record.  Although  yet  unmarried,  his 
dependability,   economy,   and   logical   thinking   are 
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honestly  above  par;  and  his  references  plus  your 
observations  will  assure  you  of  his  other  valuable 
qualities. 

DuT'ing-  the  past  live  years  (until  May,  1941),  he  has 
worked  nights  as  an  inspector  &  investigator  while 
attending  school  during  the  daytime  pursuing  Lib- 
eral Arts.  During  the  previous  two  years,  he  ex- 
hausted his  past  savings  by  starting  in  the  Ele- 
mentary Sixth  Grade  and  going  through  high 
school;  and  during  the  preceding  thirteen  years,  he 
w^orked  his  way  through  "The  Street  College  of 
hard  knocks"  by  successfully  working  as  inspector 
&  investigator,  entrepreneur,  organizer,  salesman- 
ager,  crew  manager,  traveling  salesman,  driver,  fac- 
tory worker,  construction  w^orker,  coal-miner,  and 
farmer. 

If  you  can  think  of  any  difficult  and  worthy  objec- 
tive he  may  pursue  or  learn  to  pursue  anywhere, 
may  this  hmnble  but  healthy  white  man  call  for  an 
interview  between  his  working  hours  (9  a.m.  to 
5  jj.m.)  at  your  earliest  convenience?  Being  inter- 
ested in  an  objective  with  a  future,  your  regular 
schedule  of  remuneration  will  be  satisfactory  imless 
the  position  is  temporary. 

Earnestly  yours, 


John  Doe 
This  Refers  To: 
Mr.  M.  J.  Pacman 
721  No.  Hoover  Street 
Los  Angeles,  California 
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[Letterhead  of] 
The  Texas  Company 
[Cut] 

April  2nd,  1942 
Mr.  M.  J.  Pacman, 
721  No.  Hoover  Street, 
Los  Angeles,  California. 

Dear  Sir: 

We  wish  to  acknowledge  receipt  of  your  letter  of 
March  29th,  1942,  making  application  for  a  position 
with  our  Company,  and  regret  that  we  know  of  no 
vacancy  in  our  organization  at  the  present  time  for 
a  person  of  your  qualifications,  and  we  do  not  antici- 
pate having  a  vacancy  that  would  permit  us  to  offer 
you  emplopnent  within  the  near  future. 

Your  letter  will  be  placed  in  our  active  file  for  a 
reasonable  length  of  time  and  we  shall  be  pleased  to 
communicate  with  you  should  we  have  need  of  j^our 
services. 

The  opportunity  that  you  have  given  us  for  con- 
sidering your  application  is  very  much  appreciated. 
Yours  very  truly, 
J.  L.  TETE 
H 
JLT-IF 

[Stamped]:  Received  Apr.  21,  1942.  Selective 
Service  State  Headquarters,  Calif. 

[Endorsed] :     Filed  1/27/1943. 
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That  these  letters  were  made  a  part  of  defend- 
ant's file;  the  ten  day  period  within  which  defend- 
ant could  have  appealed  had  elapsed ;  the  appeal  was 
perfected  by  the  papers  being  sent  to  the  Appeal 
Board  on  April  21,  1942,  and  on  August  20,  1942, 
the  Appeal  Board  sustained  the  Local  Board's  de- 
cision by  a  unanimous  vote  of  3-0,  placing  defendant 
in  1-A-O  and  on  August  31,  1942,  defendant  was 
mailed  D.S.S.  Form  58,  notifying  him  of  the  Ap- 
peal Board's  action.  On  September  3,  1942,  there 
was  mailed  to  defendant  a  D.S.S.  Form  150  to  re- 
port at  5:45  A.M.  on  the  14th  day  of  September, 
1942,  for  induction,  which  was  introduced  in  evi- 
dence as  *' Government's  Exhibit  9." 

GOVERNMENT'S  EXHIBIT  No.  9 

[Stamped]:  Local  Board  No.  228  91  Los  An- 
geles County  037  Sep-3  1942  228  5106  Fountain 
Avenue     Los  Angeles  California 

Prepare  in  Duplicate 
[Cut] 

September  3,  1942 

ORDER  TO  REPORT  FOR  INDUCTION 

The  President  of  the  United  States, 

To        Mario  Joseph  Pacman 

(First  name)     (Middle  name)      (Last  name) 
Order  No.  589 
Greeting : 

Having  submitted  yourself  to  a  local  board  com- 
I)osed  of  your  neighbors  for  the  purpose  of  deter- 
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mining  your  availability  for  training  and  service  in 
the   armed   forces   of   the   United   States,  you   are 
hereby  notified  that  you  have  now  been  selected  for 
training  and  service  in  the  Army 

(Army,  Navy,  Marine  Corps) 

You  will,  therefore,  report  to  the  local  board  named 
above  at  5106  Fountain  Ave  Los  Angeles,  Calif. 

(Place  of  reporting) 
at  5 :45  A.M.  m.,  on  the  14th  day  of  September,  1942 
(Hour  of  reporting) 

This  local  board  will  furnish  transportation  to  an 
induction  station  of  the  service  for  which  you  have 
been  selected.  You  will  there  be  examined,  and,  if 
accepted  for  training  and  service,  j^ou  will  then  be 
inducted  into  the  stated  branch  of  the  service. 

Persons  reporting  to  the  induction  station  in  some 
instances  may  be  rejected  for  physical  or  other  rea- 
sons. It  is  well  to  keep  this  in  mind  in  arranging 
your  affairs,  to  prevent  any  undue  hardship  if  you 
are  rejected  at  the  induction  station.  If.  you  are 
employed,  you  should  advise  your  employer  of  this 
notice  and  of  the  possibility  that  you  may  not  be 
accepted  at  the  induction  station.  Your  employer 
can  then  be  prepared  to  replace  you  if  you .  are  ac- 
cepted, or  to  continue  your  employment  if  you  are 
rejected. 

Willful  failure  to  report  promptly  to  this  local 
board  at  the  hour  and  on  the  day  named  in  this  no- 
tice is  a  violation  of  the  Selective  Training  and 
Service  Act  of  1940,  as  amended,  and  subjects  the 
violator  to  tine  and  imprisonment.  Bring  with  you 
sufficient  clothing  for  3  days. 


52  Mario  Joseph  Pacman  vs. 

(Testimony  of  Mrs.  Fannie  Sniff.) 

You  must  keep  this  form  and  bring  it  with  you 
when  you  report  to  the  local  board. 

If  you  are  so  far  removed  from  your  own  local 
board  that  reporting  in  compliance  with  this  order 
will  be  a  serious  hardship  and  you  desire  to  report 
to  a  local  board  in  the  area  of  which  you  are  now 
located,  go  immediately  to  that  local  board  and  make 
w^ritten  request  for  transfer  of  your  delivery  for 
induction,  taking  this  order  with  you. 
FANNIE  SNIFF 

Member  or  clerk  of  the  local 
board. 
D.  S.  S.  Form  150 
(Revised  6-15-42) 

[Endorsed] :     Filed  1/27/1943. 


Witness  testified  further  that  on  September  4  de- 
fendant came  to  the  office  of  the  Board  and  asked 
to  see  his  file  and  go  through  it,  which  she  permitted, 
and  inquired  as  to  what  the  necessary  procedure 
was.  He  was  informed  by  witness  [9]  that  the 
order  for  induction  had  been  mailed  him  the  previ- 
ous day.  He  stated  he  hadn't  received  it;  that  he 
wouldn't  take  the  call,  he  was  going  to  ai3peal.  The 
witness  stated  there  was  notliing  the  Board  could 
do  about  it  and  if  he  didn't  accept  the  call  he  would 
be  subject  to  report  to  the  F.B.I. ;  that  defendant 
further  stated  he  could  not  take  his  call  and  said 
*The  Hell  with  the  F.B.I.';  I  would  not  take  it  if  I 
had  to  go  to  prison,  and  I  would  if  I  had  to,  though 
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I  prefer  not  to ;  that  the  order  to  report  for  induc- 
tion was  evidently  received  by  defendant  because  it 
was  never  returned  to  the  Board  and  it  had  the 
return  address  on  it,  and  in  a  telephone  conversa- 
tion with  witness,  defendant  stated  that  he  had  re- 
ceived the  order  to  report  and  that  he  wanted  to 
know  what  to  do  about  it ;  that  he  did  not  appear  at 
5109  Fountain  on  September  14th  and  did  not  an- 
swer the  roll  call  on  September  14,  1942;  that  on 
September  14,  1942,  a  notice  of  suspected  delin- 
quency was  mailed  to  the  defendant  signed  by 
Board  member  John  W.  Stephens  and  a  duplicate 
copy  thereof  was  introduced  as  "Government's  Ex- 
hibit 10";  that  thereafter  and  about  September 
19th,  defendant  telephoned  the  Board  and  talked 
with  witness  stating  he  wanted  to  come  to  the  Board 
and  explam  the  situation,  requesting  a  hearing  be- 
fore the  Board  to  explain  his  situation;  that  he  was 
informed  by  the  witness  that  the  matter  was  out  of 
the  hands  of  the  Board  and  in  the  hands  of  the 
FBI  and  to  contact  them.  [10] 

GOVERNMENT'S  EXHIBIT  NO.   10 

Notice  (To  Registrant)  Of  Suspected  Delinquency 
[Stamped]:     Local    Board    No.    228     91     Los 
Angeles      037      Sep  14  1942      228      5106  Fountain 
Avenue,  Los  Angeles,  California. 
To      Mario  Joseph  Pacman 

Dear  Sir: 

According  to  information   in   possession   of  this 
Local  Board,  you  have  failed  to  perform  the  duty, 
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or  duties,   imposed  upon  you   under  the   selective 

service  law  as  specified  below. 

[  ]     To  pres^ent  yourself  for,  and  submit  to, 

registration. 
[x]     Failure   to   appear   for   his    Induction 
Call   Sept.    14th,    1942   as   Ordered    on 
DSS  form  150  mailed  Sept.  3,  1942. 

You  are  therefore  directed  to  report,  by  mail,  tele- 
graph, or  in  person,  at  your  own  expense,  to  this 
Local  Board,  on  or  before  5  P.M.  m.,  on  the  19th 
day  of  September,  1942. 

Failure  to  report  on  or  before  the  day  and  hour 
specified  is  an  offense  punishable  by  fine  or  im- 
prisonment, or  both. 

JOHN  W.  STEPHENS 

Member  of  Local  Board. 

This  form  shall  be  made  out  in  triplicate.  The 
original  shall  be  sent  to  the  suspected  delinquent, 
the  duplicate  shall  be  sent  to  the  Governor,  and  the 
triplicate  shall  be  filed.  (Selective  Service  Regula- 
tions, Volume  Three,  Classification  and  Selection.) 
D.  S.  S.  Form  281 

[Endorsed]:     Filed  1/27/1943. 


On  cross-examination  by  the  counsel  for  the  de- 
fendant, this  witness  testified  as  follows:  That  the 
entire  file  was  turned  over  to  the  Board  of  Appeals. 

Witness  further  testified  that  the  file  contains  a 
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carbon  copy  of  Colonel  Leitch's  letter  dated  Sep- 
tember 16,  1942. 

On  re-direct  examination  the  witness  testified 
with  reference  to  said  letter  as  follows: 

"Q.     And  how  did  you  receive  this? 

A.     By  mail. 

Q.     On  September  16,  1942? 

A.     That  is  right. 

The  Court :  It  could  not  be  received  on  the  same 
date  it  was  mailed,  could  it"? 

Miss  Kluckhohn:     September  19,  1942. 

The  Witness:     Yes." 

The  document  referred  to  was  received  in  evi- 
dence as  "Government's  Exhibit  No.  11." 

GOVERNMENT'S  EXHIBIT  NO.  11 

[Stamped]:  Local  Board  No.  228  91  Los 
Angeles  037  Sep  19  1942  228  5106  Fountain 
Avenue,  Los  Angeles,  California. 

.       23:39 
September  16,   1942 

Mr.  Mario  J.  Pacman 
1100  So.  Flower  Street 
Los  Angeles,  California 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  corre* 
spondence  of  September  4  relative  to  your  classi- 
fication by  Local  Board  No.  228,  I^os  Angeles,  Cal- 
ifornia. 

The  records  of  this  Headquarters  disclose  that 
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your  classification  has  been  reviewed,  by  the  Ap- 
peal Board  and  that  your  claims  of  conscientious 
objection  have  been  investigated  by  the  Federal 
Bureau  of  Investigation;  and,  as  a  result,  the  local 
board  classification  of  1-A  was  sustained. 

After  considering  the  information  submitted  in 
your  correspondence,  we  are  unable  to  find  any- 
thing which  Vv'ould  indicate  that  the  classification 
has  been  erroneously  determined  or  that  any  of 
your  rights  have  been  prejudiced.  In  view  of  this, 
further  action  by  this  Headquarters  in  the  case 
is  not  warranted. 

Very  truly  yours, 
K.  H.  LEITCH 

State  Director  of 

Selective  Service 
cc — Local  Board  No.  228 

[Endorsed]:     Filed   1/27/1943. 


The  next  witness  called  by  the  Government  was 

VANCE  H.  FINLEY, 

who  testified  as  follows:  That  he  is  an  optome- 
trist residing  at  803  N.  Normandie,  Los  Angeles, 
and  is  chairman  of  Local  Board  228  and  has  been 
such  since  the  inception  of  the  Board,  October  16, 
1940;  his  duties  as  such  include  presiding  at  the 
regular  Board  meetings  and  performing  the  other 
duties  outlined  for  his  office  by  the  Selective  Serv- 
ice Act;  that  he  has  known  the  defendant  since 
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[11]  he  first  appeared  before  the  local  Board  on 
March  24,  1942,  held  at  the  headquarters  of  Local 
Board,  5106  Fountain  Avenue,  Los  Angeles;  that 
at  the  time  there  were  present  Mrs.  Fannie  Sniff, 
the  defendant,  and  the  witness  and  one  other  mem- 
ber of  the  Board,  one  he  thought  was  Mr.  Stephens ; 
that  at  that  time  defendant  was  given  an  oppor- 
tunity to  discuss  his  case  with  him  and  there  ex- 
plained his  position  to  the  Board  which,  after  listen- 
ing to  him,  thereupon  classified  him  1-A-O,  which 
classification  is  given  to  men  who  object  to  com- 
batant military  service,  but  do  not  object  to  non- 
combatant  military  service;  subsequently  defendant 
wrote  a  letter  to  the  Local  Board  which  was  in- 
terpreted by  it  as  a  request  for  reclassification  to 
IV-E,  claiming  exemption  not  only  from  combatant 
military  service  but  also  from  non-combatant  mili- 
tary service.  Witness  was  shown  Government's  Ex- 
hibit 6  which  he  identified  as  the  letter  referred  to. 
That  in  said  request  for  reclassification,  defendant 
claimed  exemption  not  only  from  combatant  mili- 
tary service,  but  also  from  non-combatant  military 
service.  The  Board  held  a  meeting  to  act  on  de- 
fendant's request,  at  which  were  present  Board 
member  Fox,  the  witness,  and  Mrs.  Sniff  as  chief 
clerk;  said  meeting  was  held  on  the  15th  day  of 
April,  1942;  by  referring  to  the  minutes  of  the 
Board's  actions  on  the  15th  day  of  April,  1942,  a 
request  for  reclassification  was  considered  and  re- 
jected and  initialed  by  the  witness  and  Mr.  Fox 
as  secretary ;  that  after  the  case  had  been  sustained 
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by  [12]  the  Appeal  Board,  the  Local  Board  ordered 
the  chief  clerk  to  send  the  defendant  the  order  to 
report  for  induction. 

On  cross-examination  by  defendant's  attorney 
said  witness,  Dr.  Finley,  testified  as  follows:  That 
from  the  personal  interview  with  the  defendant  the 
Board  formed  the  opinion  that  he  was  insincere  in 
his  views  as  a  non-combatant;  that  in  connection 
with  said  letter,  "Government's  Exhibit  6''  which 
-was  construed  by  the  Board  as  an  application  for 
a  4-E  classification,  the  defendant  did  not  at  the 
time  meet  personally  with  the  Board  in  connection 
with  said  application  and  his  application  was  denied 
without  any  personal  appearance  by  the  defendant 
before  the  Board. 


The  next  witness  called  by  the  Government, 

ENOS  SNYDER, 

on  direct  examination  testified  as  follows:  That 
he  resides  at  1360  No.  St.  Andrews  Place  and  is  a 
member  of  Appeal  Board  17-A  and  has  been  such 
since  the  organization  of  the  same  under  the  Se- 
lective Service  Act;  that  his  duties  in  connection 
with  said  Appeal  Board  include  among  other 
things,  acting  as  chairman  when  the  chairman,  Mr. 
Fox  Case,  is  absent,  and  when  acting  as  such  he 
calls  the  meetings  to  order  and  conducts  the  meet- 
ing and  signs  the  documents;  that  he  has  often 
acted  as  such  chairman. 
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Thereupon  it  was  stipulated  by  attorneys  for 
both  parties  that  the  appeal  board  in  question  was 
duly  organized  under  the  Selective  Service  system 
and  duly  acting  as  such. 

Witness  further  testified  that  on  April  30,  1942, 
the  [13]  Appeal  Board,  all  three  members  present, 
considered  the  defendant's  case  and  decided  that 
there  was  no  other  grounds  to  sustain  defendant  in 
any  other  classification,  and  referred  it  to  the  FBI 
which  after  making  investigation  recommended  that 
the  classification  of  1-A-O  be  affirmed ;  that  the  Ap- 
peal Board  decided  to  retain  defendant  in  classi- 
fication 1-A-O  due  to  the  fact  that  he  had  no 
grounds  for  appeal  with  regard  to  education,  de- 
pendents or  occupation.  Witness  said  he  did  not 
know,  nor  was  there  anything  in  the  files  to  indi- 
cate that  defendant  had  a  hearing  before  the  hear- 
ing officer. 

On  cross-examination  by  the  defendant's  counsel, 
the  witness,  Enos  Snyder,  testified  as  follows:  Be- 
fore the  file  was  sent  to  the  FBI  the  Appeal  Board 
had  arrived  at  the  decision  that  the  defendant  was 
not  entitled  to  any  classification  except  as  a  con- 
scientious objector  under  4-E  and  that  the  Board 
of  Appeal  reserved  judgment  as  to  his  classification 
of  IV-E  until  it  received  a  report  from  the  De- 
partment of  Justice;  that  after  the  said  classifica- 
tion the  Appeal  Board  reserved  its  judgment  until 
the  report  was  received  from  the  Department  of 
Justice  and  when  said  report  was  received  from  the 
FBI  it  was  adverse  to  defendant  and  Board  denied 
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his  appeal  so  far  as  the  4-E  classification  was  con- 
cerned, based  upon  said  FBI  report  and  that  the 
basic  or  dominant  reason  for  denying  the  appeal 
was  the  reliance  of  the  Board  upon  the  FBI  report 
so  far  as  the  4-E  classification  was  concerned.  [14] 

On  redirect  examination  by  the  plaintiff's  attor- 
ney, the  witness,  Enos  Snyder,  testified  as  follows: 
That  it  was  the  Department  of  Justice  that  recom- 
mended that  the  defendant  be  classified  in  1-A-O. 

On  recross-examination  by  the  defendant's  attor- 
ney, the  witness  testified  as  follows :  That  the  FBI 
is  a  bureau  of  the  Department  of  Justice;  that  the 
witness  recollected  seeing  a  letter  from  the  Depart- 
ment of  Justice  of  the  FBI  report,  which  recom- 
mended that  the  defendant  should  be  classified  1- 
A-0,  which  the  Appeal  Board  confirmed.  That  it 
was  the  Department  of  Justice  from  which  they  re- 
ceived their  information. 

On  redirect  examination  by  the  plaintiff's  attor- 
ney, said  witness,  Enos  Snyder,  testified  as  follows : 
He  did  not  see  a  report  from  the  FBI  and  did  not 
consider  a  report  of  the  FBI  along  with  one  that 
contained  the  life  history  of  defendant. 

On  recross-examination,  by  the  defendant's  at- 
torney, witness  Enos  Snyder,  testified  that  the  Ap- 
peal Board  did  get  a  report  from  the  FBI  which 
had  a  part  of  the  life  history  of  the  defendant,  or 
a  few  sketchy  details. 

On  redirect  examination  by  the  plaintiff's  at- 
torney, the  witness,  Enos  Snyder,  testified  that  the 
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Board  received  a  letter  from  the  Department  of 
Justice. 

Thereupon  the  Goverimient  rested  its  case. 
The   first   witness   called   on   behalf   of   the    de- 
fendant [15]  was 

ENOS  SNYDER 
who  testified  as  follows:  The  witness  identified  a 
document  taken  from  the  local  Board  files  entitled 
"Report  of  hearing  conducted  by  the  Department 
of  Justice"  in  the  case  of  Mario  Joseph  Pacman, 
as  the  document  which  he  referred  to  as  a  report 
from  the  Department  of  Justice,  the  hearing  agent 
of  the  Department  of  Justice.  He  identified  the 
document  as  the  one  relied  upon  by  the  Appeal 
Board  in  arriving  at  its  decision  to  continue  the 
1-A-O  classification  made  by  the  local  draft  board. 
Thereupon  the  defendant  introduced  in  evidence 
a  letter  in  which  additional  information  was  sub- 
mitted, marked  "Defendant's  Exhibit  B." 
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was  called  as  a  witness  by  the  defendant,  and  testi- 
fied further  upon  recross  examination  by  defend- 
ant's attorney  as  follows :  Witness  identified  a  tele- 
gram dated  September  2,  1942,  which  was  marked 
"Defendant's  Exhibit  "C",  which  read  as  follows: 

"Los  Angeles,  California, 
Selective  Service  Board  No.  228, 
5106  Fountain  Avenue, 
Los  Angeles. 

Received  classification  yesterday.  Am  appealing  for 
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presidential  review  through  the  national  and  state 
directors.    Will  you  please  stay  pending  induction 
orders  until  answer  is  received. 

MARIO  J.  PACMAN."  [16] 


The  witness  testified  that  the  Board  received 
said  document  on  September  3,  1942.  Defendant's 
^^  Exhibit  C"  was  offered  in  evidence.  Ruling  on 
said  offer  was  reserved. 

Witness  identified  a  certain  document  marked 
for  identification  as  "Defendant's  Exhibit  D."  and 
testified  that  the  same  came  from  the  Board  files 
and  consisted  of  the  following: 

(1)  A  document  on  the  letterhead  of  Fellow- 
ship of  Reconciliation,  dated  March  23, 
1942. 

(2)  Attached  to  that  is  a  document  from 
Chapman  College,  Los  Angeles,  California. 

(3)  A  document  from  Los  Angeles  City  Col- 
lege, dated  March  23,  1942. 

(4)  A  document  from  Billy  Truehart,  dated 
February  2,  1942, 

and  that  said  four  documents  were  submitted  to 
the  Board  of  Appeals;  that  said  documents  were 
not  considered  by  the  Local  Board  when  he  was 
classified;  that  they  came  after  the  case  had  gone 
to  the  Appeal  Board  and  that  when  they  arrived 
they  were  mailed  to  the  Appeal  Board;  that  they 
were  never  called  to  the  attention  of  the  Local 
Board  and  that  the  Local  Board  did  not  see  said 
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documents  after  the  file  was  returned  to  it  because 

they  did  not  have  any  bearing. 

DEFENDANT'S  EXHIBIT  D 
[Letterhead  of] 

THE    FELLOWSHIP    OF    RECONCILIATION 

March  23,  1942 

To  Whom  It  May  Concern: 

This  is  to  certify  that  Mario  Joseph  Pacman  of 

Bishop,  California  is  a  member  of  the  Fellowship 

of  Reconciliation,  the  statement  of  purpose  of  which 

is  attached  herewith. 

Yours  very  truly, 
HAROLD  STONE  HULL 
Secretary 

HSH:ESB 

Enclosure 

[Stamped]:     Received    Apr    21    1942    Selective 
Service  State  Headquarters,  Calif. 


[Letterhead] 

CHAPMAN  COLLEGE 

766  North  Vermont  Avenue 

Los  Angeles,   California 

To  Whom  It  May  Concern: 

This  is  to  certify  that  the  bearer,  Mr.  Mario  J. 
Pacman,  has  been  one  of  my  acquaintances  for 
over  three  years,  that  I  consider  him  a  young  man 
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of  unusual  ability,  good  judgement,  and  integrity, 
being  able  to  meet  the  emergencies  as  they  arise,  I 
would  recommend  him  for  any  position  that  would 
require  careful  consideration  and  accurate  judge- 
ment. His  ability  automatically  takes  him  out  of 
the  common  laborer  group  and  any  concern  using 
him  thus  would  not  be  receiving  the  highest  return 
from  their  investment.  Mr.  Pacman  has  my  best 
wishes  and  I  commend  him  to  any  one  in  search  of 
a  capable  man  of  executive  ability.  He  has  strong 
religious  convictions  that  has  stood  the  test.  I  shall 
gladly  answer  any  questions  regarding  him. 
Yours  truly, 

EVARD  H.  DICKERSON, 
Evard   H.   Dickerson, 

Chapman  College  Custodian 


[Letterhead] 

LOS  ANGELES  CITY  COLLEGE 

855  North  Vermont  Avenue 
Los  Angeles,  California 

March  23,  1942 
To  Whom  It  May  Concern: 

This  is  written  for  the  purpose  of  certifying  that 
I  have  known  Mr.  Mario  J.  Pacman  for  approxi- 
mately four  years,  most  of  which  time  he  was  a 
student  at  Los  Angeles  City  College,  but  also  con- 
ducted a  magazine  subscription  agency  for  the  pur- 
pose of  helping  to  meet  his  expenses.    In  addition 
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to  coming  into  contact  with  Mr.  Pacman  through 

his  academic  activities,  I  also  had  fairly  frequent 

dealings   with   him   in   the   magazine    subscrijotion 

field. 

It  is  my  understanding  that  Mr.  Pacman  was 
born  in  Italy,  but  there  is  no  question  in  my  mind 
but  that  he  is  a  thorough  American  in  every  re- 
spect and  that  his  sympathies  and  loyalty  are 
American  without  reservation  in  any  respect. 

In  all  my  contacts  with  Mr.  Pacman  I  have  been 
impressed  with  the  fact  that  he  makes  his  decisions 
after  careful  consideration  and  then  lives  up  to  his 
word  regardless  of  profit  or  loss  to  himself.  In 
other  words,  I  have  always  found  that  I  could  rely 
implicitly  on  his  doing  what  he  promised  at  the 
time  agreed  upon,  and  in  a  spirit  of  cooperativeness 
and  helpfulness. 

I  would  not  hesitate  to  recommend  Mr.  Pacman 
for  any  position  which  he  believes  he  could  handle, 
because  his  own  sense  of  responsibility  would,  I 
am  sure,  keep  him  from  attempting  anything  he 
was  not  sure  he  could  do  properly,  and  because  his 
attitude  is  one  of  consideration  for  the  rights  and 
privileges  of  others. 

Respectfully   submitted, 

HEBER  G.  HARRISON 
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[Letterhead] 

BILLY  TRUEHART 

Radio's  Original  Tap  Dancer 

Mail  Address  P.  O.  Box  661 

Hollywood,  California 

Feb.  2,  1942 

To  Whom  It  May  Concern: 

I  have  knowTi  M.  J.  Pacman  for  a  number  of 
years,  and  have  known  him  to  be  a  clean,  honest, 
moral,  honorable  and  extremely  conscientious  man. 

He  has  been  extremely  devoted  to  principles  of 
justice   and   peace,    and,    I   happen    to   know,   has 
been   actively   engaged   in   propagating   ways   and 
means  of  bringing  about  world  peace. 
BILLY  TRUEHART 
Billy  Truehart 

[Endorsed]:     Filed   1/27/1943. 


Witness  was  shown  a  document  dated  March  27, 
1942,  marked  "Defendant's  Exhibit  E"  and  stated 
that  it  was  con-  [17]  sidered  by  the  Local  Board 
in  connection  with  the  classification  of  defendant; 
same  was  introduced  in  evidence  as  "Defendant's 
Exhibit  E." 
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DEFENDANT'S  EXHIBIT   E 

March  27,   1942 

Selective  Service  Board 
5106  Fountain  Avenue 
Los  Angeles,  California 

Gentlemen : 

It  would  take  volumes  to  explain  the  many  reasons 
for  my  position,  but  I  am  here  attempting  as  brief 
a  summary  as  possible  which  shall  touch  on  many 
of  the  important  factors  which  caused  and  place  me 
in  this  inmovable  position.  To  begin  with,  I  defi- 
nitely do  not  believe  in  wars  nor  in  the  militaristic 
system  by  which  they  function,  nor  that  peace  is 
a  product  of  war,  and  so  far  as  my  philosophical 
judgement  is  concerned,  I  do  not  wish  to  be  any 
part  of  it.  However,  I  do  not  aim  to  win  because 
I  do  not  believe  things  are  won  or  lost,  I  do  believe 
only  that  they  are  solved.  This  matter  is  best  solved 
by  ceding  my  objective,  but  by  assuring  you  that 
I  definitely  cannot  see  your  objective  as  is.  How- 
ever, there  is  a  third  objective  which  you  and  I 
both  may  agree  upon  and  this  objective  is  the 
purpose  of  this  document. 

I  realize  that  you  are  one  of  the  most  powerful 
creation  of  mankind  and  that  no  individual  or 
minority  group  may  obstruct  you  without  the  great- 
est material  loss  to  the  obstructors.  And,  that  you 
are  interested  in  persons  without  taking  the  time 
to  consider  the  many   factors   that   compose   each 
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person.  However,  just  as  a  brick  house  is  only  de- 
fined by  the  kind  of  bricks  and  other  factors  of 
which  it  is  composed,  I  think  it  necessary  that  some 
of  the  important  factors  that  compose  my  person 
be  known  also  for  your  own  good. 

I  was  raised  in  poverty  by  immigrants  who  used 
a  system  very  much  like  the  military  system.  In 
short,  "right  or  wrong,  the  boss  has  spoken;  and  it 
must  be  so".  This  system  agreed  with  me  so  well, 
that  my  body  was  only  an  unhealthy  broomstick  and 
it  wasn  't  until  after  I  found  it  necessary  to  abscond, 
that  I  attained  a  fitting  proportion.  With  only  a 
fifth  grade  education,  I  went  out  into  the  world  and 
became  an  individualist  who  only  worked  on  com- 
mission and  piece-work.  This  gave  me  the  necessary 
freedom  which  permitted  me  to  climb  far  enough 
to  win  the  approbation  of  my  proletariat  colleagues. 
With  all  this  freedom,  I  have  never  abused  it,  but 
willingly  deprive  myself  of  many  of  the  activities 
and  pleasures  for  which  one  lives.  I  did  this  by 
working  nights  and  studying  days,  or  vice-versa, 
and  endeavoring  to  start  a  concrete  International 
Peace  Plan  similar  to  that  of  President  Wilson. 

I  have  aimed  at  making  myself  fit  to  live  and  earn 
a  living  with  some  security  in  a  constructive  field. 
And,  although  I  have  seen  a  certain  young  lady 
limitedly  during  the  past  three  years,  I,  not  she, 
thought  it  best  and  most  considerate  not  to  become 
one  until  T  liad  some  assurance  of  a  livelihood  dur- 
injr  2:00(1   behavior. 
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I  earned  a  civil  service  position  and  have  served 
my  probationary  period  but  instead  of  going 
through  with  my  plans,  I  have  asked  for  leave  from 
duties,  which  are  socially  constructive,  so  that  I 
may  better  serve  the  United  States  in  other  duties 
which  are  more  constructive.  And  if  you  know 
of  any  such  duties  which  I  may  assume,  I  shall 
appreciate  your  information  so  that  I  may  apply 
for  it.  If  there  are  no  valuable  civilian  duties,  I 
wish  to  volunteer  for  any  of  the  many  necessary 
militaristic  duties  within  our  borders  for  as  long 
as  they  do  not  include  the  oath  nor  the  promise 
that  I  will  perform  any  act  I  think  directly  or  in- 
directly destructive.  In  short,  I  know  that  I  can- 
not shoot  at  any  individual  in  any  military  uniform 
because  behind  that  individual  I  vivedly  vision  a 
military  officer,  with  gun  drawn,  telling  him  tliat 
he  must  kill  or  be  shot  in  the  back. 

I  do  not  say  this  for  the  sake  of  personal  safety 
because  I  will  gladly  volunteer  constructive  relieve 
services  under  the  direction  of  the  Red  Cross  or 
any  other  civilian  wefare  unit  on  lands  other  than 
ours.  I  shall  be  glad  to  give  my  life  if  only  the 
people  of  this  world  will  know  that  it  was  done  in 
the  endeavor  to  show  them  that  war  is  not  the 
means  to  peace.  As  further  proof  of  this,  I  shall 
gladly  assume  the  duties  of  a  winch  man  who  holds 
on  to  the  world's  best  lightning  rod  (the  barrage 
ballon),  or  dispatch  messages  which  to  me  will  save 
the  lives  of  many.  Knowing  that  the  enemy  will 
do  its  utmost  to  stop  me  because  the  success  of 
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my  mission  would  be  an  obstacle  to  them.    Or  I 
could  try  to  build  the  United  States- Alaska  railway 
because  in  its  construction  I  could  perceive  com- 
mercial progress,  etc.,  etc. 

I  cannot  destruct  because  w^ars  and  the  means  of 
wars  do  not  bring  peace  by  any  rule  of  logic.  Be- 
cause in  a  crisis  I  become  cold  and  thoughtful  in- 
stead of  heated,  excited,  and  emotional.  Also  be- 
cause I  cannot  believe  a  nation  is  worthy  of  de- 
struction solely  because  some  person  or  group  with- 
in it  is  guilty  of  a  crime,  any  more  than  you  would 
believe  the  alien  who  having  heard  of  Mr.  Dillinger 
Avould  state:  '*The  Americans  are  daring  killers 
and  robbers".  Believing  this,  would  be  drawing  a 
general  conclusion  from  a  particular  premise  and 
the  accuracy  of  such  a  conclusion  is  refuted  by  all 
the  rules  of  logic.  These  conclusions  are  no  more 
true  than  the  following:  "Your  brother  is  a  killer, 
therefore  you,  your  family,  and  your  relatives  are 
killers". 

In  substance  I  cannot  do  that  which  I  cannot  per- 
ceive worth  doing,  but  I  do  wish  to  do  any  of  the 
many  constructive  things  that  are  necessary.  For 
you  to  be  successful  for  the  good  and  the  success 
of  the  United  States  I  entreat  you  to  permit  me  to 
do  any  constructive  duties  and  thereb}^  utilize  my 
many  valuable  qualities  rather  than  waste  the  energy 
necessary  to  make  me  a  killer  or  a  purposeless 
doer.  Because  I  know  that  what  it  has  taken  me 
thirty-five  years  to  create  with  personal  vigor  plus 
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the  direction  of  competant,  social  leaders  cainiot  be 
changed  by  any  human  creation  in  less  time.  Al- 
though I  agree  and  do  not  dispute  that  you  could 
forcefully  destroy  all  of  my  potential  values  to  you 
very  very  easily,  is  this  destruction  of  any  value  to 
the  United  States? 

So  that  I  may  render  valuable  and  enthusastic  ser- 
vice, I  wish  a  classification  which  assures  me  that 
I  will  never  be  asked  nor  ordered  to  do  a  destruc- 
tive act  nor  taking  an  oath  which  even  promises 
such  an  act. 

Yours  very  sincerely, 

IVIARIO  J.  PACMAN 

Mario  J.  Pacman 

[Stamped]:     Received    Apr    21    1942    Selective 
Service  State  Headquarters,  Calif. 

[Endorsed]:     Filed   1/27/1943. 


Witness  identified  defendant's  "Exhibit  F"  ad- 
dressed to  Appeals  Board  No.  17  and  testified  that 
it  was  forwarded  to  the  Appeals  Board  together 
with  the  two  documents  attached  to  "Defendant's 
Exhibit  F"  for  identification. 

Plaintiff,  by  its  counsel,  objected  to  the  receiving 
of  said  Exhibit  "F"  in  evidence  on  the  ground  that 
it  was  immaterial  and  not  done  properly  in  a  cross- 
examination,  and  the  objection  was  sustained.  Ex- 
ception was  allowed  the  defendant. 

Witness  identified  defendant's  ^'Exhibit  G''  for 
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identification  and  testified  that  it  was  not  shown  to 
the  Local  Board,  but  did  go  to  the  Appeal  Board 
but  was  not  considered  by  the  Appeal  Board.  The 
objection  to  offer  of  defendant's  "G"  in  evidence 
was  sustained  and  exception  allowed  defendant. 
That  she  identified  the  document  which  went  to  the 
Ai)peal  Board  introduced  in  evidence  as  Govern- 
ment's ^'Exhibit  8",  filed  by  the  defendant  with  the 
Board  under  date  of  April  18,  1942,  and  certain 
enclosures  in  connection  with  said  document.  Said 
document  was  read  to  the  jury  as  follows: 

"124  South  Main  Street, 

Bishop,  California. 

3-18-42  [18] 

Federal  Bureau  of  Investigation 
510  South  Spring, 
Los  Angeles,  California. 

Gentlemen : 

During  the  spring  of  1941,  I  took  an  examination 
at  your  office.  Since  I  do  not  know  if  I  passed  it, 
I  will  appreciate  information  as  to  the  probability 
of  an  assignment  which  aims  to  disclose  those  will- 
fully guilty  of  destruction,  or  those  who  willfully 
plan  to  destruct  or  disrupt.  Remuneration  will  be 
a  minor  factor  in  any  just  and  constructive  assign- 
ment. 

"If  your  answer  is  delayed  so  that  it  would  not 
be  received  on  the  21st,  will  you  please  address  it 
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to  606  S.  Bonnie  Brae,  Los  Angeles,  California.    I 
plan  to  come  there  this  week-end. 
Cooperatively  yours, 
(Signed)         M.  J.  Pacman." 


Witness  testified  that  prior  to  September,  1942, 
when  she  had  the  conversation  previously  testified 
to  she  saw  the  document  handed  to  her,  dated  March 
28,  1942,  addressed  to  Personnel  Manager,  Federal 
Bureau  of  Investigation,  Washington,  D.  C.  which 
was  read  to  the  jury  as  follows: 

''721  N.  Hoover  Street, 
[19] 

Los  Angeles,  Calif. 

March  28,  1942. 
"Personnel  Manager 
Federal  Bureau  of  Investigation 
Washington,  D.  C. 

Gentlemen : 

During  the  spring  of  1941,  1  took  an  examination 
at  your  office.  Since  I  do  not  know  if  I  passed  it, 
I  will  appreciate  information  as  to  the  probability 
of  an  assignment  w^ich  aims  to  disclose  those  will- 
fully guilty  of  destruction,  or  those  who  willfully 
plan  to  destruct  or  disrupt.  Remuneration  will  be 
a  minor  factor  in  any  just  and  constructive  assign- 
ment. 
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'^My  finances  would  permit  me  to  come  to  Wash- 
ington and  maintain  myself  during  training  period. 
Cooperatively  yours, 
M.  J.  PACMAN." 


The  defendant 


MARIO  JOSEPH  PACMAN, 

was  called  as  a  witness  on  his  own  behalf,  and  on 
direct  examination  testified  as  follows:  That  dur- 
ing the  past  few  months  he  had  done  nothing;  that 
during  the  last  year  he  has  been  claims  deputy  for 
the  State  Department  with  the  Junior  classification 
and  that  prior  to  that  he  was  an  investigator  for 
[20]  the  WPA  and  went  to  school.  He  was  claims 
deputy  for  about  a  year  and  a  half  and  while  he 
was  investigator  for  the  WPA  in  the  County  of 
Los  Angeles,  he  was  on  duty  alertly  (to  keep 
watchmenf  on  alert)  and  in  the  day  time  went  to 
school;  that  he  filled  out  and  sent  to  the  Board, 
*' Government's  Exhibit  3",  being  a  special  form  for 
conscientious  objectors. 

There  was  read  to  the  jury  some  of  the  printed 
questions  and  the  answers  thereto,  w^hich  are  part 
of  Government's  Exhibit  No.  3. 

Witness  stated  that  Government's  Exhibit  No.  6 
was  a  letter  that  he  sent  to  the  Board. 

Witness  identified  document  dated  March  27  as 
a  letter  he  wrote  to  the  Board  setting  forth  the 
reasons  why  he  must  take  the  stand  of  where  he 
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felt  just  a  little  trifle  short  of  being  able  to  swear 
to  do  anything  thej^  wanted  him  to.  He  testified 
that  the  original  of  said  letter  was  mailed  to  the 
Board  from  Torrance,  California,  and  the  said 
document  was  marked  for  identification  as  defend- 
ant's *' Exhibit  H."  Whereupon  defendant  was 
withdrawn  from  the  stand. 


MRS.  FANNIE  SNIFF, 

was  called  as  a  witness  by  the  defense,  and  on 
direct  examination  by  defendant's  counsel,  testified 
as  follows :  That  she  opens  all  the  documents  that 
come  through  the  mail  and  placed  the  same  in  the 
proper  registrant's  files,  but  other  than  that  makes 
no  entries  or  record  of  receiving  the  same;  that 
the  same  are  not  [21]  stapled  to  the  file.  Where- 
upon witness  was  shown  defendant's  ''Exhibit  H" 
for  identification,  attached  to  which  was  registra- 
tion receipt  issued  by  the  Post  Office,  and  testified 
that  she  did  not  remember  receiving  it  or  reading 
it. 

The  court  sustained  objection  to  the  introduction 
of  defendant's  Exhibit  ^'H",  and  an  exception  was 
allowed  to  the  defendant. 


On  Stand: 

MARIO  JOSEPH  PACMAN 

Whereupon  defendant  resimied  the  stand  and  on 
direct  examination  testified   as   follows:     That   he 
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sent  the  original  of  a  telegram  marked  for  identi- 
fication ''Defendant's  Exhibit  I",  which  was  offered 
and  received  in  evidence,  and  was  read  to  the  jury 
as  follows: 

''Selective  Service  Board  No.  228, 
September  2,  1942, 
5106  Fountain  Avenue 
Los  Angeles,  California. 

Received  classification  yesterday.  Am  appealing  for 
Presidential  Review  through  the  National  and  State 
Directors.  Will  you  please  stay  pending  induction 
order  until  answer  is  received. 

MARIO  J.  PACMAN." 


Witness  testified  that  he  had  a  conversation  with 
Mrs.  Sniff  on  September  2,  1942,  the  same  date  on 
which  he  sent  the  telegram — "Defendant's  Exhibit 
I" — and  the  telegram  was  sent  after  said  conversa- 
tion with  Mrs.  Sniff ;  that  in  said  conversation  with 
Mrs.  Sniff  on  September  2,  1942,  he  [22]  stated 
to  her  that  he  had  reviewed  the  FBI  investigation 
of  the  appeal  officer's  sunmiary  of  the  FBI  investi- 
gation and  inquired  if  he  might  see  the  Board  mem- 
bers and  he  was  informed  by  Mrs.  Sniff  that  the 
Board  was  completely  through  with  his  case  and 
that  he  might  plan  to  receive  induction  order  with- 
in the  near  future;  whereupon  witness  asked  her 
if  the  Board  would  be  interested  in  his  doing  any- 
thing else  constructive,  to  which  she  replied  "No." 
The  witness  inquired  if  he  could  join  the  Maritime 
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Service  of  highway  inasmuch  as  he  had  corre- 
sponded and  talked  with  the  personnel  manager  of 
one  of  the  bases  there  and  had  also  corresponded 
with  a  company  in  Oregon  for  Alaska  work  and 
that  Mrs.  Sniif  replied  that  there  was  nothing  the 
army  would  do  or  conld  take  place  after  he  had 
had  an  appeal;  further,  that  he  asked  Mrs.  Sniff 
if  he  could  read  the  oath  or  if  she  could  direct  him 
to  any  place  where  he  could  see  the  the  oath — that 
is  the  oath  required  of  those  taken  into  the  ai-my; 
that  he  had  heard  they  nmst  take  an  unqualified 
oath  to  do  anything,  to  which  Mrs.  Sniff  replied, 
(p.  130,  lines  19-20)  ''There  is  only  one  oath  and 
you  are  no  better  than  anyone  else,  and  you  take  it 
like  everybody  else.  I  can't  direct  you  to  anybody 
else  because  I  am  not  permitted  to."  Witness  testi- 
fied that  Mrs.  Sniff  then  said  that  he  could  only 
plan  to  receive  an  induction  order  in  the  very  near 
future;  that  witness  then  stated  he  believed  he 
should  have  a  reconsideration  of  his  case  because 
the  grounds  upon  which  he  had  been  [23]  judged 
were  false  and  he  could  prove  it  and  if  an  induction 
order  were  sent  he  did  not  know  w^hether  he  would 
be  able  to  fill  it;  that  there  was  no  conversation  be- 
tween them  whether  or  not  he  was  going  to  take 
the  matter  up  with  any  other  agency  of  the  Selec- 
tive Service  System;  that  he  stated  to  Mrs.  Sniff 
that  he  wished  a  hearing  and  inquired  for  the  Board 
members. 

There  was  next  identified  by  the  defendant,  and 
introduced  in  evidence  defendant's  "Exhibit  J",  a 
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copy  of  a  telegram  sent  by  the  defendant  the  second 
day  after  he  had  been  to  the  draft  board  and  talked 
to  the  clerk,  to  Major  K.  A.  Leitch,  as  follows: 

"Major  K.  A.  Leitch, 
Selective  Service  Headquarters 
Sacramento,  Calif. 

Sir: 

September  first  I  received  appeal  classification 
mailed  day  before.  Am  sending  conclusive  proof 
that  Presidential  Review  is  justly  necessary  to- 
morrow, but  just  received  induction  order  mailed 
yesterday  from  Local  Board  228  at  5106  Fountain 
Avenue,  Los  Angeles.  I  have  no  criminal  record 
yet,  and  will  appreciate  a  stay  of  induction  pending 
review  which  I  shall  respect.  Please  inform  if  I 
should  see  Prosecutor.  Answer  by  Western  L^nion 
Collect.  [24] 

MARIO  J.  PACMAN, 
1116  South  Flower." 


Witness  then  identified  defendant's  "Exhibit  A" 
for  identification,  being  the  telegram  he  received 
from  Col.  Leitch,  in  answer  to  said  defendant's 
"Exhibit  J",  same  was  received  in  evidence  and 
read  to  the  jury. 
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DEFENDANT'S  EXHIBIT  A 
[Telegram] 

WESTERN 
UNION 

(28) 

SYO    Sep  5    PM    1    03 

D     Sep     5     PM     1     34 

1942  Sep  5  PM  12  44 
BZA97  15/14  Collect— Sacramento  Calif  5  1157A 
MARIO  J.  PACMAN— 

[Penciled   in,   following  name]:     62  +  06 
1116  So  Flower 
Answer  Sept  4th  Losa — 

[Stamped  in  red  ink] :     C266. 
Reiirtel.     Upon  Receipt  Your  Correspondence.  Will 
Give  Matter  Consideration  and  Determine  Appro- 
priate Action. — K  H  Leitch  State  Director  of  Se- 
lective Service. 
Pacman. 
BQ97  Mario  J  Pacman 

[Endorsed]:     Filed   1/27/1943. 


Witness  next  identified  defendant's  ''Exhibit  K", 
which  was  offered  in  evidence  but  the  objections 
thereto  were  sustained,  and  an  exception  allowed 
the  defendant. 

Defendant  identified  defendant's  "Exhibit  L"  for 
identification,  which  was  offered  in  evidence,  but 
the  objections  thereto  were  sustained,  and  an  ex- 
ception allowed  the  defendant. 
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was  recalled,  as  a  witness  on  behalf  of  defendant, 
and  upon  direct  examination  by  defendant's  at- 
torney testified  as  follows:  That  defendant's  ''Ex- 
hibit E"  is  the  original  of  the  document  offered 
in  defendant's  '"Exhibit  H''  for  identification 
(which  is  a  copy)  ;  that  it  might  have  been  in  the 
defendant's  file  at  the  local  draft  board;  that  it 
might  have  come  in  after  the  case  was  sent  to  the 
appeal  board  and  may  have  been  sent  to  the  appeal 
board;  that  she  forwarded  "Exhibit  E"  to  the  State 
Selective  Service  Headquarters  about  April  20, 
1942;  that  on  the  15th  day  of  April,  1942,  the  re- 
quest for  reclassification  from  1-A-O  to  4-E  was 
considered  rejected  by  the  Board;  that  witness 
submitted  to  the  Board  all  documents  filed  by  the 
defendant  with  the  Board  for  its  attention  and 
which  were  in  [25]  the  files  of  the  Board  before 
the  15th  day  of  April  and  that  the  same  decision 
and  order  of  April  15,  1942;  that  as  to  "Exhibit 
E",  witness  testified  that  it  was  referred  to  tlie 
Board  in  the  connection  with  the  ruling  of  ihe 
Board  on  April  15,  1942,  and  if  it  was  in  the  file,  it 
would  be  so  referred,  and  testified  further  that  it 
might  have  been  in  the  files,  but  she  couldn't  say 
definitely,  although  she  would  add  that  anything 
that  came  in  to  the  Board  before  April  20  was  in 
the  file  because  that  was  when  the  papers  were 
sent. 

Defendant's  "Exhibit  E"  was  read  to  the  jury. 

Witness  testified  that  she  told  the  defendant  that 
after  the  order  of  induction  was  mailed  to  him  the 
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local  board  bad  no  fiirtber  autbority  in  tbe  matter; 
tbat  ber  copy  of  tbe  Government's  publication  on 
tbe  Selective  Service  System,  contained  tbe  follow- 
ing:    (page  165,  line  22,  to  page  166,  line  4). 

*' Section  642.3.  Disposition  of  Delinquencies.  If 
a  suspected  delinquent  bas  been  located  as  a  result 
of  tbe  Local  Board's  efforts  under  Section  642.2 
or  a  suspected  delinquent  bas  reported  voluntarily 
to  a  Local  Board,  tbe  Local  Board  sball  carefully 
investigate  tbe  delinquency.  If  tbe  Board  finds  tbat 
tbe  suspected  delinquent  is  innocent  of  any  wrong- 
ful intent,  tbe  Local  Board  sball  proceed  to  [26] 
consider  bim  just  as  if  be  were  never  suspected 
of  being  a  delinquent." 

Defendant's  '"Exbibit  H"  for  identification  was 
witbdrawn  witb  tbe  Court's  permission. 


Tbe  defendant, 

MARIO  JOSEPH  PACMAN, 

was  recalled  and  on  direct  examination  by  defend- 
ant's attorney,  testified  as  follows:  Defendant's 
"Exbibit  M"  was  introduced  in  evidence  and  be 
testified  tbat  be  sent  tbe  original  of  same,  wbicb 
is  a  telegram  to  tbe  National  Director,  on  Septem- 
ber 4,  1942. 

Defendant  testified  tbat  be  received  tbe  order  of 
induction  on  September  4,  1942,  directing  bim  to 
appear  on  September  14,  1942,  and  tbat  be  did  not 
so  appear  for  induction. 
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Defendant  identified  defendant's  "Exhibits  N 
and  O"  for  identification  and  testified  that  he  re- 
lied u]3on  the  information  contained  therein  and 
because  of  said  reliance  failed  to  ai)pear  for  in- 
duction. 

The  court  sustained  the  objections  to  the  intro- 
duction of  defendant's  Exhibits  "N"  and  "O"  in- 
to evidence,  and  allowed  an  exception  to  the  de- 
fendant. 

•  Defendant  testified  that  he  sent  Government's 
**  Exhibit  6"  to  the  Board,  being  letter  dated  April 
13,  1942,  and  addressed  to  the  Board ;  that  prior 
to  April,  1942,  he  asked  for  a  1-A-O  classification 
for  service  where  he  would  not  have  to  kill  and 
that  the  statement  which  he  made  in  said  letter, 
Cxovernment 's  "Exhibit  6",  were  true;  that  he  [27] 
was  willing  to  go  into  the  army  as  1-A-O  and  func- 
tion under  military  super A'ision  in  April,  1942,  if 
he  would  be  assured  that  he  would  not  be  required 
to  kill  or  engage  in  combatant  military  service; 
that  the  first  time  that  he  received  any  word  from 
Col.  Leitch  that  his  request  for  a  review  or  ap- 
peal, or  request  for  an  intervention  by  him  was 
turned  down,  was  on  September  17,  or  18th,  1942, 
the  same  having  been  mailed  September  16,  1942; 
that  he  was  requested  to  report  on  the  14th  day  of 
September. 

Witness  testified  that  he  woud  have  complied 
with  the  order  of  induction  if  he  did  not  believe 
that  the  order  was  [28]  being  reviewed. 

Defendant's  counsel  then  asked  the  following 
question:     (page  193,  lines  15-19). 
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''Did  you,  prior  to  the  time  of  being  prose- 
cuted, make  any  attempt  to  get  into  any  branch 
of  the  United  States  Army,  under  military 
supervision,  where  there  would  be  danger  to 
you,  but  would  be  such  you  would  not  have  to 
km?" 

To  which  an  objection  was  sustained  with  the 
comment  by  the  court:  "I  have  listened  enough 
to  your  arguments. " 

To  a  question  by  defendant's  counsel:  (page .1^3, 
lines  25-26)  "Would  you  be  willing  now  to.  accept 
service  in  the  military  service  or  Signal  Corps 
where  you  would  be  assured  you  would  not  hav^ 
to  kill?"     Objection  was  made  and  sustained. 

Witness  testified  that  in  failing  to  report  for  in- 
duction he  did  not  intend  to  commit  a  felony;  that 
he  did  not  intend  to  violate  the  Selective  Service 
Act  when  he  failed  or  neglected  to  report  for  in- 
duction. 

When  defendant's  counsel  inquired  of  the  court, 
*'Will  your  Honor  permit  me  a  short  recess  so  I 
may  get  my  papers  in  order?",  the  Court  responded 
(page  196,  lines  4-5)  "I  am  going  to  try  to  get 
through.    I  will  have  to  ask  you  to  proceed." 

All  of  the  documents  heretofore  offered  by  de- 
fendant [29]  and  received  and  marked  for  identi- 
fication were  again  offered  in  evidence  and  the  court 
denied  the  admission  of  them  in  evidence  and  the 
court  denied  the  admission  of  them  in  evidence, 
but  allowed  exceptions  to  the  defendant, 
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A  group  of  documents  marked  defendant's  Ex- 
hibit P"  were  offered  in  evidence  and  the  objections 
thereto  sustained  with  exceptions  allowed  to  the 
defendant. 

On  cross-examination  by  the  plaintiff's  attorney, 
the  defendant  testified  as  follows:  That  he  has 
been  known  by  the  name  of  Maniccia;  that  he  was 
imable  to  use  force  and  therefore  asked  for  a  con- 
scientious objector's  classification  when  the  board 
construed  his  position  to  be  that  of  a  IV-E;  that 
he  was  unable  to  take  an  oath  to  killing,  in  the 
event  it  is  necessary;  that  after  he  was  told  he  had 
to  take  an  unqualified  oath,  he  did  not  desire  to 
take  the  oath  that  was  given  in  order  to  serve  in 
a  non-combatant  military  service;  that  he  joined 
the  State  Guard  at  Bishop,  California  about  one 
year  after  he  filed  his  Selective  Service  question- 
naire; that  he  also  attempted  to  join  the  Federal 
Bureau  of  Investigation  as  a  special  agent;  that 
he  knew  at  the  time  he  would  have  to  take  an  oath 
in  order  to  join  the  FBI;  that  he  knew  as  an 
FBI  agent  there  would  be  times  when  he  might 
have  to  cany  a  gun;  that  in  the  event  it  is  neces- 
sary he  would  have  to  shoot  to  kill,  that  is,  when 
he  is  satisfied  that  the  person  he  was  shooting  was 
definitely  guilty  and  there  was  no  other  way  out 
of  it,  and  after  he  [30]  registered  with  the  Selective 
Training  and  Service  Act  of  1940,  he  attempted 
to  get  a  position  with  the  FBI;  that  he  did  not 
file  the  special  form  for  conscientious  objectors  un- 
til about  thirteen  months  after  the  Selective  Service 
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Questionnaire  because  lie  did  not  want  to  be  looked 
down  upon  and  because  of  circumstances,  people, 
and  general  conditions;  that  because  the  draft  was 
talked  up  to  be  just  a  physical  training  program 
of  one  year — the  President  said  it  was  only  within 
our  country  and  the  Gallup  Poll  said  80  percent 
of  the  people  would  not  sanction  the  war,  he  did 
not  think  he  would  ever  be  required  to  kill  anybody ; 
that  when  he  appeared  before  Local  Board  228  on 
March  24,  1942,  the  Board  read  to  him  from  a  book 
what  the  1-A-O  classification  covered  and  witness 
told  them  he  would  be  willing  to  go  into  1-A-O 
classification  and  acknowledged  that  what  they  read 
was  within  his  conscience  and  he  could  do  it;  he 
denied  that  he  attempted  to  resign  from  the  Cali- 
fornia State  Guard  in  order  to  make  his  activities 
compatible  with  his  new  position;  admitted  that  he 
did  resign,  but  that  he  resigned  prior  to  that  time; 
that  he  indicated  in  his  letter  of  appeal,  dated 
April  15,  1942,  that  he  would  like  an  occupational 
deferment  in  the  event  they  were  willing  to  give 
it  to  him  and  that  he  appealed  to  the  state  and 
national  Selective  Service  Directors  and  to  the 
President,  requesting  either  a  11-A  or  IV-E  classi- 
fication because  in  his  opinion  he  felt  he  had  been 
Judged  on  grounds  which  he  [31]  could  prove 
definitely  false;  that  he  was  willing  to  take  a  11-A 
classification  in  the  event  it  was  given  to  him  as 
well  as  the  others. 
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Cross-examination : 
That  he  received  a  letter,  Government's  Exhibit 
12  received  in  evidence,  dated  September  3,  1942, 
from  Local  Board  No.  228. 

GOVERNMENT'S  EXHIBIT  NO.  12 

Sept.  3,  1942 
Mr.  Mario  Joseph  Pacman, 
1100  So.  Flower  St., 
Los  Angeles,  Calif. 

Re  Order  No.  589 
Dear  Sir: 

Your  order  for  Induction  for  September  14,  1942 
is  enclosed.  This  Local  Board  has  no  authority  to 
stay  your  Induction  as  requested  by  telegram.  A 
stay  of  Induction  can  only  be  ordered  by  the  State 
or  National  Director  of  Selective  Service.  Unless 
such  orders  are  received  by  this  Local  Board  you 
must  report  for  Induction  on  date  ordered. 

Failure  to  comply  with  this  order  is  subject  to 
severe  penalty. 

Yours  very  truly. 

Local  Board  No.  228 


Chairman 
VHF/fs 

[Endorsed]:     Filed   1/28/1943. 


Defendant  testified  that  after  receiving  letter,  Ex- 
hibit "12",  he  felt  he  could  still  have  recourse  to 
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the  State  and  National  Directors  of  the  Selective 
Service  system;  that  the  time  the  order  to  report 
for  induction  was  sent  to  him  the  local  board  did 
not  have  a  stay  of  induction  in  his  case;  that  after 
September  3,  1942,  upon  receiving  notice  he  did 
not  communicate  with  the  board  until  after  the 
time  had  expired  for  induction;  he  recalled  Mrs. 
Sniff  telling  him  if  he  did  not  report,  it  would 
be  a  case  for  the  FBI,  but  he  did  not  recall  being 
informed  by  Mrs.  Sniff  that  failure  to  report  for 
induction  would  be  a  violation  of  law,  but  he  had 
enough  sense  possibly  to  presume  that.  He  testi- 
fied he  did  not  know^  if  he  didn't  report  he  would 
be  violating  the  law,  and  denied  saying:  "To  hell 
with  the  FBI."  That  he  took,  or  attempted  to  take 
an  appeal  to  State  Director  in  the  best  faith  he 
ever  had  in  anything  and  denied  that  he  took  it  to 
stall  induction  so  he  wouldn't  have  to  go  into  the 
military  service;  that  if  he  had  not  attempted  to 
appeal  he  would  have  reported  for  induction  at  the 
time  and  place  so  ordered,  [32]  and  on  September 
19th  he  received  a  letter  from  the  State  Director 
of  Selective  Service  stating  that  they  could  take 
no  further  action  in  his  case.  After  he  received 
word  from  the  State  Director  of  Selective  Service 
that  he  would  not  take  any  action  in  the  case,  wit- 
ness did  not  submit  himself  for  induction  because 
he  expected  another  induction  order;  that  after 
he  had  been  notified  by  the  State  Director  they 
would  not  act  on  his  case,  he  did  not  contact  the 
Board,  although  after  he  received  a  notice  of  de- 
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linqiiency  he  called  the  Local  Board  and  asked 
what  it  meant;  that  it  says  to  come  here  and  wit- 
ness asked  if  he  might  come  and  when  did  the  Board 
want  him  to  come;  Mrs.  Sniff  replied:  (page  215, 
lines  22-23)  "Don't  bother  with  it,  your  case  is  in 
the  FBI  hands";  that  said  conversation  took  place 
the  same  day  he  received  the  delinquency  notice. 

Thereupon,  the  plaintiff  introduced  in  evidence 
a  letter  from  Mario  J.  Pacman  to  Dr.  Vance  H. 
Finle}^,  Chairman  of  Local  Board  228,  marked 
"Plaintiff's  Exhibit  No.  13",  which  was  read  to 
the  jury. 

GOVERNMENT'S  EXHIBIT  No.   13 

[In  pencil]:     Letter  to  Board  Chairman 

October  2,  1942 
Dr.  Vance  H.  Finley 
803  N.  Normandie 
Los  Angeles,  California 

Dear  Sir: 

Recently  my  reasons  were  considered  worth  pre- 
senting to  the  Appeal  Board.  From  a  procedural 
point  of  view,  the  recommendation  of  the  Dept.  of 
Justice  and  the  Appeal  Board  was  fair  and  accu- 
rate. However,  the  recommendation  is  accompanied 
by  the  reasons  for  factors  used  to  determine  it, 
and  I  Wish,  And  Will  Appreciate,  The  Opportu- 
nity To  Prove  Conclusively  And  Beyond  Any  Doubt 
That  The  Reasons  Or  Factors  Which  Produced 
This   Recommendation   Were   False,   Untrue,   Dis- 
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torted,  Or  Irrational ;  even  if  they  were  then  labeled 

and  accepted  as  "'True  and  correct" 

I  cannot  believe  that  your  conscience  will  permit 
you  to  send  an  innocent  person  to  live  and  asso- 
ciate with  criminals  only  because  you  insisted  that 
you  should  close  your  mind  and  eyes  to  a  decision 
which  was  erroneous  because  the  reasons  and  fac- 
tors which  produced  it  were  then  not  known  to 
be  false ;  or  because  I  ceded  to  non-destructive  serv- 
ice at  a  time  when  I  believed  my  wishes  would  be 
fully  respected,  and  when  the  "Commander  in 
Chief"  had  assured  me  that  it  only  amounted  to 
one  year  of  non-combatant  physical  training  within 
our  Country;  as  an  example,  when  you  agree  to 
give  your  Church  $5,  you  have  not  stated  that  you 
could  give  $20,  nor  that  it  may  expect  the  greater 
sum. 

To  live  and  associate  with  criminals  is  better  than 
to  kill  people;  but  psychology,  history,  and  a  dozen 
proverbs  assure  you  that  the  result  of  this  criminal 
pollution  will  not  be  to  the  best  interest  of  your 
Country  nor  society  when  there  are  better  ways. 

I  am  encouraging  Necessary  Production,  and  now 
receiving  only  $86.83  per  month  (no  more  than  a 
soldier's  pay  and  sustenance)  for  my  efforts;  but 
until  I  am  satisfactorily  assured  that  I  will  not  be 
expected  nor  ordered  to  do  a  destructive  act,  I  will 
appreciate  an  honest  reconsideration  of  my  classi- 
fication upon  its  true  and  correct  facts,  reasons, 
or  factors  because  a  conclusion  obtained  from  false 
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reasons  and  factors  is  false  even  when  every  step 

of  procedure  in  its  calculation  is  accurate.  If  I 
may,  I  will  gladly  appear  before  you  to  explain 
further,  or  to  be  advised. 

Respectfully  yours, 

MARIO  J.  PACMAN 
Mario  J.  M.  Pacman 
1100  South  Flower  Street 
Los  Angeles,  California 
Ri.  4181,  Extension  272 

[Endorsed]:     Filed  1/28/1943. 


Witness  stated  he  was  willing  to  go  into  mili- 
tary service  at  the  time  he  had  been  ordered  to 
report  had  it  not  been  for  the  pending  appeal,  yet 
in  October  he  was  still  asking  the  Board  to  re- 
consider his  case  because  he  had  received  another 
letter  from  the  State  Director's  office  which  stated 
they  had  gone  through  my  file,  and  admitted  that 
in  the  Commissioner's  office  Mr.  Bledsoe  of  the 
U.  S.  Attorney's  [33]  office  oifered  him  one  oppor- 
tunity to  go  into  the  army  after  his  arrest,  but 
that  offer  was  conditional,  if  he  joined  the  army, 
Mr.  Bledsoe  would  dismiss  the  charges,  but  he 
couldn't  do  so  unless  Mr.  Bledsoe  removed  the 
charges  and  then  let  him  join  the  army;  that  he 
did  not  receive  any  stay  of  induction  from  the  State 
Director  of  Selective  Service  of  Lewis  Hershey, 
the  National  Director  of  Selective  Service. 
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On  redirect  examination  by  defendant's  counsel, 
the  defendant  testified  as  follows:  That  he  heard 
from  General  Hershey  after  September  14,  1942, 
the  date  of  induction,  in  response  to  a  telegram; 
that  he  wrote  to  Leo  V.  Silver  stein,  U.  S.  District 
Attorney  and  Mr.  Bledsoe,  one  of  the  Ass't.  U.  S. 
Attorneys  regarding  joining  the  army  after  the 
order  of  induction  and  even  after  his  arrest  he 
applied  at  the  U.  S.  Coast  Guard  in  the  Federal 
Building  in  Los  Angeles;  that  he  inquired  of  some- 
one in  uniform  there  whether  it  was  possible  for 
someone  who  was  a  conscientious  objector  to  serve 
without  being  a  traitor  to  himself,  or  without  kill- 
ing and  the  answer  was  "No.";  that  he  made  in- 
quiry at  the  induction  center  at  6th  and  Main  Sts., 
about  going  into  the  Medical  Corps  in  some  assign- 
ment where  he  wouldn't  have  to  swear  to  kill  and 
was  informed  by  an  officer  there  that  they  only 
wanted  people  they  knew  they  could  rely  upon 
in  case  of  an  emergency  and  that  they  would  not 
take  anybody  in  the  medical  corps,  that  you  had 
to  be  taken  in  through  the  in-  [34]  duction  center 
and  you  have  to  take  the  oath;  that  he  was  willing 
to  go  into  the  medical  corps  if  he  would  have  as- 
surance he  would  not  have  to  kill;  that  he  also 
attempted  to  get  into  the  Maritime  Service,  but 
when  witness  explained  to  the  man  in  charge  there 
his  conscientious  objections,  he  was  advised  not  to 
join  because  while  one  ship  might  have  food,  an- 
other would  carry  munitions  and  he  could  not  pick 
and  choose  the  ships  he  would  work  on;  he  was 
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told  by  the  gentleman  at  the  Maritime  Service: 
(page  228,  lines  20-22)  "You  and  your  principles 
won't  permit  you  to  do  that.  You  will  have  to 
refuse  and  you  will  be  guilty  of  breaking  a  law," 
and  the  man  said  further  that  these  ships  were 
plj^ing  the  waters  carrying  munitions  to  Africa  and 
other  places.  When  witness  asked  him  if  there 
were  no  food  ships,  the  man  replied:  (page  229, 
line  1)  "'You  can't  designate  what  ship  you  go  on." 
Witness  testified  that  he  would  have  gone  on  a  food 
ship,  although  he  knew  it  was  dangerous  to  do  so. 
Witness  further  testified  that  he  interviewed  a 
Mr.  Logg,  Federal  Building,  Los  Angeles,  in  charge 
of  the  Signal  Corps  Training  Service  on  several  oc- 
casions two  or  three  months  before  the  date  of  his 
testimony;  that  he  told  Mr.  Logg  he  wanted  to 
do  anything  where  he  would  not  have  to  fall  down 
on  his  employers  by  failing  them — a  duty  which 
wouldn't  require  him  to  kill,  (page  230,  lines  5-7). 
That  he  knew  it  was  dangerous  to  be  in  the  Signal 
Corps  and  that  the  Signal  Corj^s  functions  on  the 
fighting  front,  but  that  [35]  he  was  willing  to  do 
that  and  stated  his  reasons  therefor:  (page  230, 
lines  21-24-25-26,  and  page  231,  lines  1-6). 

"I  told  Mr.  Logg  exactly  my  position.  I  told 
him  how  old  I  was.  I  wanted  to  be  of  service. 
I  didn't  want  to  be  a  traitor.  I  explained  it 
was  a  bigger  traitor  to  fall  down  on  someone 
when  they  depended  on  you  than  at  any  other 
time.  They  could  give  you  assurance  if  you 
are  assigned  to  one  general,  and  he  knows  about 
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it,  but  if  you  are  assigned  to  another,  he  won't 
know  about  it.  He  went  on  and  said,  'We  will 
train  you  for  three  months  or  possibly  six 
months,  give  you  a  technical  training,  with  your 
background  you  can  do  it.'  " 

Witness  testified  he  told  Mr.  Logg  his  qualifi- 
cations and  showed  them  to  him  and  Mr.  Logg  said 
he  would  be  fitted;  that  Mr.  Logg  said  that  witness 
couldn't  ask  for  more  reasonable  assurance  than  to 
know  after  they  had  given  him  a  training  that  was 
technical  training  like  that  they  certainly  wouldn't 
give  him  a  gun  which  any  eight  out  of  ten  people 
were  willing  to  do,  and  they  couldn't  displace  a 
technical  man  as  easily  as  they  could  displace  a 
person  that  carried  a  gun,  that  was  reasonable ;  that 
witness  accepted  the  offer  but  that  he  was  pre- 
vented from  getting  into  the  Signal  Corps  because 
there  was  an  indictment.  At  this  point  see  Tran- 
script, page  232,  line  22,  where  the  following  ap- 
pears: [36] 

*'The  Court:    Just  a  moment,  that  is  not  proper." 

AVhen  asked  if  he  was  willing  to  join  the  Signal 
Corps  now,  if  there  was  no  indictment  against 
him,  the  witness  answered  "Yes." 

Witness  testified  that  he  is  of  Italian  descent; 
that  he  joined  the  California  State  Guard  in  Bishop 
in  1941  and  when  he  had  a  state  job  at  Bishop, 
California.  He  was  given  the  job  on  6  months  pro- 
bation and  after  he  was  there  four  months  people 
began  organizing  the  State  Guard  and  Witness's 
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manager  stated:  (page  237,  lines  12-16:  ''Every 
good  guy  would  join  it,  a  sales  talk,  and  I  was  told, 
why  would  I  object  to  helping  ]3eople  out,  suppos- 
ing Bishop  were  bombed,  or  supposing  they  try 
to  bomb  our  aqueduct  here  in  the  city.  That  be- 
came a  jDolice  system  to  me."  That  when  he  joined 
the  State  Guard  he  did  not  expect  to  participate  in 
killing  anyone  nor  did  he  expect  to  violate  his 
conscience.  That  witness  informed  the  officers  of 
the  Guard  that  he  would  not  be  able  to  kill  any- 
one; that  he  went  regularly  twice  a  week  for  two 
or  three  weeks  and:  (page  238,  lines  13-17) 

"Then  they  brought  in  the  guns  and  started, 
the  lieutenant, — the  guy  that  calls  himself  lieu- 
tenant explained  the  guns,  and  how  he  put  a 
sabre  in  the  Germans  and  he  put  quite  a  bit  of 
gusto  in  it,  and  I  never  went  back;  and  a  week 
later  I  took  a  resignation." 

Again  in  answer  to  the  question,  "Was  that  the 
reason?"  [37]  witness  testified:  (page  238,  lines 
19-21)  "Yes;  it  became  militaristic  then;  it  was 
just  the  opposite.  There  is  a  difference  between  a 
police  department  and  a  soldier." 

Defendant  testified  that  he  wanted  to  become 
a  member  of  the  FBI  not  only  on  accomit  of  the 
pay,  but  also  because  he  liked  investigation  and 
because  the  FBI  does  not  go  out  to  kill  people,  and 
that  he  felt  they  were  doing  a  constructive  work; 
that  the  witness  was  told  he  might  be  given  an 
assignment  where  he  wouldn't  have  to  carry  a  gun 
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or  kill  anybody  and  that  he  did  not  consider  join- 
ing the  FBI  would  require  him  to  violate  his  con- 
science  any   more   than  when   he   first  joined   the 
State  Guard,  so  far  as  killing  people  was  concerned. 
The  following  appears  on  page  244,  lines  1-2: 
"The  Court:     I  am  going  to  finish  this  case 
tonight.     I  have  spent  two  whole  days  on  it.'^ 

On  recross-examination  by  the  plaintiff's  attor- 
ney, the  witness  testified  as  follows:  That  some  of 
his  efforts  to  join  the  armed  services  occurred  after 
he  was  inducted,  and  most  of  them  occurred  after 
he  had  received  the  order  to  report  and  failed  to 
report,  but  that  he  didn't  look  too  hard  to  find 
something  to  volunteer  into. 

On  redirect  examination  by  defendant's  attorney, 
the  witness  testified  as  follows:  That  before  th^ 
indictment  against  him  he  inquired  if  there  was  any 
service  where  he  could  act  or  serve  on  the  highway 
of  the  United  States,  in  [38]  Hawaii,  Panama, 
or  any  place  where  he  coidd  see  it  was  construc- 
tive; that  he  wrote  letters  to  the  U.  S.  Engineers 
in  Panama  and  the  Canal  Zone,  copies  of  which 
letters  the  witness  had  with  him;  that  he  wanted 
any  job  from  overalls  to  white  collar,  and  in  any 
place  in  the  world,  because  then  his  duties  would 
be  constructive.  He  even  interviewed  the  person- 
nel manager  of  the  naval  air  bases  in  Hawaii ;  that 
he  did  so  before  the  indictment,  but  after  the  United 
States  was  in  the  war  and  although  it  was  danger- 
ous to  go  to  Hawaii,  it  was  construction  or  recon- 
struction. 
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In  answer  to  question  by  the  Court,  witness  tes- 
tified that  he  was  required  to  take  an  oath  when  he 
joined  the  State  Guard  to  obey  his  superior  offi- 
cers, and  that  oath  and  the  one  necessary  to  enter 
the  armed  forces  of  the  United  States  required 
the  same  obligation  to  obey  his  superior  officer,  and 
neither  oath  said  anything  about  killing. 

On  redirect  examination  by  defendant's  attorney, 
witness  testified  that  when  he  took  the  oath  on  join- 
ing the  State  Guard  he  understood  that  he  was  not 
expecting  to  be  required  to  kill  anyone  any  more 
than  any  policeman,  and  that  while  there  is  nothing 
in  the  oath  of  a  soldier  about  killing  the  soldier's 
profession  defined  that. 


Thereafter 


MRS.  FANNIE  SNIFF, 

recalled  as  a  witness  by  the  Government,  testified 
as  follows  upon  direct  examination:  That  she  was 
not  sure  whether  the  date  of  the  personal  conver- 
sation with  Mr.  Pacman  at  the  office  of  the  Local 
[39]  Draft  Board  was  September  2nd  or  4th,  but 
she  did  have  a  conversation  with  him,  and  that  she 
had  another  telephone  conversation  with  him  after 
he  had  received  his  delinquency  notice;  that  this 
was  the  only  conversation  that  she  had  with  him 
after  sending  out  the  order  to  report  for  induc- 
tion; that  she  did  not  recall  all  of  the  conversation 
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with  the  defendant  either  on  September  2nd  or  4th, 
but  defendant  stated  to  her  in  the  course  of  said 
conversation  of  September  2nd  or  4th  that  he  was 
going  to  take  an  appeal  to  the  Director  of  Selec- 
tive Service;  that  witness  told  him  it  would  have 
no  bearing  on  his  induction ;  that  he  could  not  hold 
up  his  induction  card  and  that  they  could  not  stay 
his  induction  unless  advised  by  the  Director  of  Se- 
lective Service;  that  the  Local  Board  did  not  re- 
ceive from  the  Director  of  Selective  Service  or  any- 
one a  stay  of  induction  for  defendant  and  at  that 
time  witness  informed  the  defendant  that  he  would 
have  to  abide  by  the  induction  order. 

On  cross-examination  by  the  defendant's  attor- 
ney, Fannie  Sniff  testified  as  follows:  That  she 
informed  the  defendant  that  it  would  do  him  no 
good  to  go  to  the  Director  of  Selective  Service. 

Whereupon  the  Government  and  the  defense  both 
rested  and  adjournment  was  taken  until  Friday, 
January  29,  1943,  at  10  o'clock. 

On  convening  court  at  said  time,  the  defendant 
moved  to  withdraw  defendant's  "Exhibit  B",  which 
was  granted.  [40] 

(The  following  proceedings  were  had  in  the 
presence,  but  out  of  the  hearing  of  the  jury.) 

The  defendant's  attorney  made  an  offer  proof 
with  respect  to  said  documents  marked  for  identi- 
fication, offered  in  evidence,  but  not  allowed  to  be 
introduced  in  evidence,  which  offer  was  in  words 
and  figures  as  follows : 
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"One,  with  respect  to  the  hearing  undertook  by 
the  hearing  officer,  referring  to  the  hearing  officer 
Williams  of  the  Department  of  Justice;  that  the 
hearing  officer  violated  an  order  or  regulation  of  the 
Selective  Service  System  in  connection  with  said 
hearing ;  that  in  addition  the  hearing  was  unfair  and 
offended  due  process  of  law  because,  without  no- 
tice or  knowledge  to  the  defendant  and  because, 
based  on  information  in  the  possession  of  the  hear- 
ing officer,  which  information  was  adverse  to  the 
defendant,  was  false  and  prejudicial,  and  the  na- 
ture or  contents  of  which  information  was  not  com- 
municated to  the  defendant;  that  the  hearing  was 
conducted  in  an  arbitrary,  unfair  and  capricious  and 
unreasonable  and  prejudicial  manner;  and  that  the 
decision  and  recommendation  of  the  hearing  officer, 
of  the  Department  of  Justice,  is  unsupported  by 
any  evidence. 

"Two,  that  the  local  Board  violated  due  process 
of  law  in  that  its  decision,  including  particularly 
its  order  in  April,  1942,  rejecting  the  defendant's 
claim  of  4-E  classification,  was  based  on  prejudicial 
and  false  information  as  to  the  defendant,  which 
said  information  was  not  communicated  to  [41]  the 
defendant,  concerning  which  information  the  de- 
fendant had  no  notice  or  knowledge;  that  the  de- 
cision of  the  said  Local  Board  was  arl^itrary,  unfair, 
capricious  and  unsupported  by  any  evidence,  and  in 
violation  of  the  evidence  supplied  to  the  Board ;  that 
said  document  will  further  tend  to  prove  that  the 
actions  of  the  appeal  Board  was  a  violation  of  due 
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process,  in  that  the  Appeal  Board  relied  upon  the 
findings  of  the  Department  of  Justice,  which  find- 
ings were  made  under  the  circumstances  afforded 
said  department. 

''Now,  we  further  offer  to  prove  that  the  defend- 
ant, if  permitted  to  testify,  would  testify  concern- 
ing the  nature  of  the  hearing  before  the  hearing 
officer,  and  that  in  the  course  of  said  hearing  the 
nature  of  the  information  in  the  possession  of  the 
hearing  officer,  containing  evidence  against  him,  was 
not  communicated  to  the  defendant ;  and  that  he  was 
not  given  an  opportunity  to  refute  that. 

"We  make  similar  offer  of  proof  with  respect  to 
the  hearing  conducted  by  and  evidence  taken  before 
the  Local  Draft  Board,  namely,  that  said  Board  re- 
lied upon  information  which  was  prejudicial  to  the 
defendant,  the  nature  of  which  was  not  conmiuni- 
cated  to  the  defendant.  He  was  never  afforded  an 
opportunity  to  reply  to  it,  or  to  meet  the  charges 
contained  in  said  information. 

"The  Court:  I  will  sustain  the  objection  of  the 
Government  to  the  evidence.  Of  course,  the  offer  of 
proof  is  subject  to  the  same  objection,  and  the  court 
will  so  rule."  [42] 

Counsel  for  defendant  moved  to  reopen  the  case 
to  ask  the  defendant  several  questions  and  to  call 
another  witness  whom  he  thought  was  very  im- 
portant  and  whose  testimony  would  not  take  very 
long.  In  granting  the  motion  the  Court  said: 
(Page  259,  lines  9-11). 

*'The  Court:     It  is  a  matter  entirely  in  the  dis- 
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cretion  of  the  Court.  I  am  three  days  on  a  ease 
that  should  have  taken  one.     I  will  permit  it." 

Whereupon  defendant's  counsel  stated  his  excep- 
tions to  certain  of  the  Government's  requested  in- 
structions: (Page  259,  lines  14-26;  page  260,  lines 
1-5). 

'^Mr.  Wirin:  The  defendant  excepts  to  Govern- 
ment's instruction,  proposed  instruction  No.  4,  par- 
ticularly at  the  moment,  to  the  portion  of  the  in- 
struction which  is  covered  in  the  first  eight  lines 
of  the  instruction,  on  the  ground  it  is  not  a  com- 
plete statement  of  the  law. 

"I  think,  certainly,  the  next  one,  the  first  part. 
In  effect  we  except  to  the  entire  instruction.  We 
except  to  the  Government's  proposed  instruction 
No.  5. 

"We  except  to  6,  unless  the  court  qualifies  the 
last  statement,  'It  must  be  obeyed  by  the  registrant.' 
It  should  read,  'Unless  the  registrant,  in  good  faith, 
believed  the  order  was  not  in  effect.' 

"The  same  point  in  connection  with  7,  is  to  be 
made  with  respect  to  Government's  requested  in- 
struction No.  7.  We  object  to  the  instruction,  in 
the  present  form;  we  have  no  [43]  objection  if 
there  were  added:  'unless  the  jury  finds  the  de- 
fendant, in  good  faith,  believed  there  was  no  order 
of  induction  outstanding,  or  that  the  order  had 
been  stayed.*  " 

The  record  shows  that  (lines  5-8,  page  261). 

"Miss  Kluckhohn:     Your  Honor,  the  Government 
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moves  that  the  case  be  re-opened  and  that  I  be  per- 
mitted to  question  the  defendant. 

''The  Court:     It  is  granted.     Proceed." 


MARIO  JOSEPH  PACMAN 

Recalled. 

Whereupon  defendant  was  recalled  as  a  witness 
by  the  Government,  having  been  previously  duly 
sworn,  was  examined  and  upon  direct  examination 
testified  as  follows:  That  he  appeared  at  a  hear- 
ing before  Commissioner  David  Head  on  October 
23,  1942,  before  he  was  indicted  and  talked  with 
him  and  told  about  his  case  and  denied  that  at  that 
time  the  Commissioner  offered  him  conditionally 
the  opportunity  of  going  into  the  military  service 
of  a  non-combatant  nature  and  that  defendant  told 
him  that  he  would  not  go;  that  the  witness  stated 
that  the  Commissioner  asked  what  type  of  assur- 
ance he  wanted  and  the  witness  replied  that  he  did 
not  know;  that  he  said:  (page  262,  lines  13-15). 

"Anything.  I  am  willing  to  take  an  oath,  quali- 
fied oath,  to  serve.  All  that  I  insisted  that  I  couldn  't 
swear  to  kill."  He  denied  the  Commissioner  told 
him  he  would  take  him  down  to  the  induction  center 
and  have  him  inducted  in  non-combatant  service; 
that  the  Commissioner  asked  him  the  type  of  assur- 
ance he  wanted  and  who  he  wanted  [44]  to  assure 
him  and  he  said  he  could  not  answer  the  question. 

Defendant  was  called  as  a  witness  in  his  own 
behalf  and  upon  direct  examination  by  defendant's 
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counsel  testified  as  follows:  That  he  identified  de- 
fendant's "Exhibit  Q"  for  identification  on  the  let- 
terhead of  the  State  of  California,  Director  of  Se- 
lective Service,  dated  September  22,  1942,  and  ad- 
dressed to  the  witness  and  stated  that  he  received 
said  letter;  that  he  relied  upon  the  paragraph  in 
said  letter  in  connection  with  his  contact  with  the 
Board,  which  read  as  follows:  (page  266,  lines  6-8). 

'^We  are  taking  the  liberty  of  forwarding  your 
communication  to  Local  Board  No.  228,  requesting 
that  it  be  included  in  your  file  for  their  considera- 
tion." 

Thereupon  defendant's  "Exhibit  Q"  for  identifi- 
cation was  received  in  evidence. 
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DEFENDANT'S  EXHIBIT  Q 

[Printer's  Note:  Envelope  attached  to  this 
Exhibit  addressed  to  Mr.  M.  J.  Pacman  from 
Director  of  Selective  Service,  State  of  Cali- 
fornia, is  not  reprodiTced  here.] 

Culbert  L.  Olson 

Governor 

(Cut) 

State  of  California 

Director  of  Selective  Service 
Plaza  Building,   Sacramento 

September  22,  1942 

In  replying  refer 
to  subject  below: 

Mr.  M.  J.  Pacman 

Box  135 

Hollywood,  California 

Subject:     Classification  (7-12) 

Dear  Sir: 

Your  letter  to  Governor  Olson  under  date  of  Sep- 
tember 16th  has  been  referred  to  this  Headquarters 
for  reply. 

You  no  doubt  realize  that  the  Governor  or  this 
Headquarters  has  no  authority  to  grant  deferments 
as  this  power  was  conferred  upon  the  individual 
local  boards  by  congressional  action. 

It  is  noticed  that  youi*  case  has  been  considered 
by  both  the  local  and  appeal  board,  and  that  you 
have  apparently  been  classified  in  Class  1-A-O. 

We  are  taking  the  liberty  of  forwarding  your 
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(Testimony  of  Mario  Joseph  Pacman.) 
commmiication  to  Local  Board  No.  228,  requesting 
that  it  be  included  in  your  file  for  their  considera- 
tion. 

Very  truly  yours, 
K.  H.  LEITCH 
K.  H.  Leitch 

State    Director    of    Selective 
Service 

[Endorsed]:     Filed  1/29/1943. 


Witness  was  shown  Government's  "Exhibit  13" 
and  his  particular  attention  directed  to  the  follow- 
ing phrase  therein:  (page  268,  line  26;  page  269, 
line  1). 

"If  I  may,  I  will  gladly  appear  before  you  to  ex- 
plain further,  or  to  be  advised." 

He  was  asked  to  explain  the  use  of  the  words 
"Or  be  advised"  and  the  reply  thereto  is  set  forth 
as  follows:  (p.  269,  lines  9-17). 

"This  letter  was  written  after  I  had  received  the 
last  letter  dated  the  22nd.  It  stated  they  were  send- 
ing my  reasons  over  to  the  Draft  Board  for  their 
consideration,  and  [45]  and  1  thought  possibly  now 
they  would  give  it  consideration,  so  I  asked  them  to 
give  me  the  opportunity  to  explain  the  things  that 
were  definitely  false,  or  to  advise  me  because  I  had 
stated  previously  I  would  cooperate,  if  I  would  only 
get  some  justice;  that  w^as  all  I  wanted,  was  right- 
eous justice." 
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Whereupon 

DAVID  HEAD 

was  called  as  a  witness  by  the  Government  and  upon 
direct  examination  testilied  as  follows:  That  he  is 
United  States  Commissioner  in  this  court;  that  the 
defendant  appeared  before  him  October  23,  1942, 
for  a  preliminary  examination;  that  Huntington 
Bledsoe  w^as  present  representing  the  United  States 
and  there  was  no  appearance  for  the  defendant ;  that 
the  defendant  was  present  in  person;  that  at  the 
close  of  the  hearing  after  defendant  made  his  state- 
ment, there  was  a  conversation  in  which  the  United 
States  Commissioner,  Mr.  Bledsoe,  and  the  defend- 
ant took  part;  and  in  answer  to  the  question  by  the 
Court:  "Is  it  not  true  you  told  him  you  would  take 
him  down  and  have  him  inducted?"  the  witness  re- 
plied, "Yes,  I  told  him  that,  in  effect."  That  de- 
fendant told  him  he  would  not  go  and  gave  as  his 
reason  the  nature  of  the  oath. 

Whereupon  counsel  presented  their  arguments  to 
the  jury. 

In  the  course  of  argument  by  defense  counsel, 
he  stated,  among  other  things: 

"The  especial  charge  is  the  intent  of  the  defend- 
ant to  violate  an  order  which  he  considered  to  be 
valid  and  outstand-  [46]  standing.  I  ask  you  to  be 
reminded  the  burden  is  not  upon  the  defendant  to 
convince  you  he  acted  innocently  and  with  a  good 
intent,  but  the  burd§n  is,  on  the  contrary,  upon  the 
prosecution  to  demonstrate  that  he  acted  with  a 
specific  intent  required  of  the  law." 
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******* 

"When  there  is  a  Selective  Service  Law  and  the 
nation  is  in  emergency,  we  hate  to  kill,  but  we  feel 
there  is  nothing  that  hurts  our  conscience  in  killing 
a  (rerman  or  a  Ja^janese  who  threatens  our  lib- 
erties. That  is  how  the  normal  human  minds,  most 
people's  minds  function. 

"I  say  to  you  that  I  understand,  I  can  readily 
understand  how  very  difficult  it  is  for  you  normal 
people — that  is  why  you  are  on  the  jury — to  under- 
stand why  this  defendant  took  these  strange  and 
unusual  and  different  positions  which  you  and  I 
never  would  think  of  taking.  None  of  us  pretend 
to  be  psychologists;  perhaps  it  is  a  problem  of  psy- 
chology. 

"This  is  a  court  of  law  and  this  man  is  charged 

with  a  crime.     Perhaps  somebody  would  find  other 

reasons,  other  than  I  or  you  know,  as  to  why  he  did 

these  things.     I  think  it  is  fair  for  me  to  ask  you, 

as  I  go  along,  to  try  to  judge  this  man,  not  by  your 

own  standards  too  much,  for  if  you  judge  him  by 

your  own  standards  you  may  find  him  wanting;  but 

to  try  to  judge  him  by  his  own  standards.     You  will 

agree  with  me  in  times  of  peace  his  standards  are 

perfectly  sound.     Here  is  a  man  who  attempted  to 

apply  some  of  the  standards  of  [47]  peace,  which  he 

applied  for  himself  in  his  life,  during  wartime." 
♦  *♦**** 

"He  wanted  then,  I  think,  in  good  faith,  to  find  a 
place  for  himself  in  the  armed  services  and  render 
his  service  in  the  armed  forces  subject,  however, 
to  the  limitation  which  he  insisted  on,  this  limitation 
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to  be  that  he  be  not  required  to  shoulder  and  ;use  a 
gun.  This  apparent  change  of  his,  which  the  Prose- 
cutrix will  insist  upon,  I  assume,  namely,  lack  of 
discontent  with  the  1-A-O  and  the  desire  for  4-E 
isn't  a  change  but  consistent  with  the  intimations 

that  appeared  back  in  January."  : 

*  *  *  *  *  *  * 

"And  interestingly  enough  this  is  the.  important 
thing,  you  don't  have  here,  at  any  time,  mitil  later 
on,  a  definite  demand  for  a  4-E  classification;,  al- 
ways, he  is  willing  to  go  in  the  Army.  But  always, 
I  must  confess,  upon  this  limitation. 

"Again  I  say  this  to  you :  I  may,  like  you  gentle- 
men of  the  jury  may,  take  the  harsh  view,  I  think 
the  ungenerous  and  unsympathetic  view.  What 
kind  of  man  is  this  manf  Who  is  he  to  bargain 
with  the  Government *?  What  do  we  care  about  him 
when  we  are  fighting  a  war,  to  let  him  write  his 
own  oath?  You  can  take  that  kind  of  an  attitude. 
Maybe  I  am  making  the  argument  that  the  Prose- 
cutrix should  make;  I  hope  I  am  not  making  it  too 
convincingly.  This  law  recognizes  the  law  [48]  of 
an  individual  to  conscience.  And  this  land  of  ours 
recognizes  the  right  of  an  individual  to  a  conscience, 
and  the  whole  basis  of  our  Government,  of  the  Bill 
of  Rights,  is  that  we  don't  care  how  fanatical  or 
foolish  this  man's  views  may  be,  we  will  respect 

them  up  to  the  point  where  his  views  harm  others." 

******* 

"You  will  recall  Exhibit  8A,  which  contains  the 
mimerous  applications  by  this  defendant  for  various 
work.     You  recall  his  statement  in  that  exhibit,  to 
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the  Board,  a  long  time  ago.     The  statement  he  re- 
peated from  the  stand  a  half  dozen  times.     There 

was  no  concern  on  his  part  for  personal  safety." 

*     *     * 

<(*  *  *  It  has  been  said  that  in  the  realm  of 
real  faith  sharp  differences  arise.  In  both  fields, 
that  is,  of  real  faith  of  i^olitical  belief  that  tenets 
of  one  man  may  seem  rankest  error  to  his  neighbor. 
Let's  assume  the  tenets  of  Mr.  Pacman  seem  to  you 
to  be  the  rankest  error.  The  special  characteristics 
of  the  liberties  guaranteed  in  the  Bill  of  Rights, 
under  their  shield  are  that  many  types  of  opinions 
and  beliefs  can  develop  unmolested  and  unob- 
structed. *  *  *" 
******* 

In  the  course  of  the  closing  argument  of  plain- 
tiff's attorney,  among  other  things,  she  said  the 
following : 

"'.  .  .  Do  you  believe,  in  view  of  his  education, 
in  [49]  view  of  the  fact  that  he  had  read  the  regula- 
tions, in  view  of  the  fact  he  went  down  to  the 
Board's  office  and  read  over  the  complete  file,  and 
in  view  of  the  [50]  conversation  he  had  with  the 
clerk  wherein  he  was  told  he  would  have  to  report, 
it  would  be  a  violation  of  the  law  if  he  didn't  report, 
that  in  order  to  stay  induction  there  would  have  to 
be  an  order  from  the  State  Director ;  do  you  believe 
in  view  of  the  fact  he  didn't  even  care  enough  to 
call  them  and  find  out  if  they  had  a  stay  of  induc- 
tion— that  wire  that  was  sent  to  him  was  not  a 
proper  stay  of  induction,  it  was  merely  a  wire  of 
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statement  of  the  Director — do  you  believe,  in  view 
of  the  fact  he  wouldn't  submit  himself,  after  he 
found  out  he  had  no  other  recourse  and  repeatedly 
refused  to  go  into  the  Army  in  a  1-A-O  classification, 
after  he  had  violated  the  law  first,  and  before  he  had 
been  inducted,  that  this  man  is  in  good  faith? 

"Gentlemen,  if  you  find,  at  the  time  this  defend- 
ant attempted  to  appeal,  that  he  knew  the  Board 
could  not  stay  induction,  that  he  must,  nevertheless, 
report  for  induction  or  become  delinquent  under  the 
law ;  that  he  did  not  receive  a  stay  of  induction  him- 
self, and  he  knev/  the  Board  had  not  received  a  stay 
of  induction,  and  had  made  no  effort  to  find  out ;  in 
view  of  all  this,  and  knowing  all  this,  that  this  de- 
fendant still  refused  to  obey  the  order  of  the  Board ; 
gentlemen,  if  you  believe  these  facts,  you  must  con- 
vict this  defendant,  [51]  for  he  is  as  guilty  of  vio- 
lating the  law  as  he  could  possibly  be.  Otherwise, 
as  I  have  stated  to  you,  every  registrant  in  the 
country  can  stall  off  induction,  can  stay  induction 
by  going  through  this  farce  of  appealing,  such  as 
the  defendant  tried  to  do  here,  and  not  reporting  for 
induction. 

"Therefore,  if  he  knew  he  should  have  reported, 
if  he  violated  the  law,  and  he  knew  he  violated  the 
law  by  not  reporting — he  had  control  of  his  senses 
at  the  time  he  should  have  reported  and  he  could 
have  reported  if  he  desired,  if  he  didn't  receive  a 
stay  of  induction  and  the  Board  didn  't  receive  a  stay 
of  induction — you  must  convict  the  defendant  of 
the  offense  with  which  he  is  charged. 
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"I  ask  you  gentlemen  to  bring  in  a  verdict  worthy 
of  a  man  of  this  calibre  who  is  willing  to  let  your 
sons  and  brothers  and  friends  go  out  and  give  their 
lives  for  a  country  which  gives  him  the  constitu- 
tional guarantee  of  a  fair  and  full  trial  in  which  he 
can  hide  behind  the  defenses  he  has  interposed  on 
his  own  behalf. 

"Thank  you." 

The  defendant's  counsel,  prior  to  said  charge  and 
to  the  argument  of  counsel,  presented  to  the  court 
and  requested  the  court  to  give  to  the  jury  the  fol- 
lowing written  instructions,  which  the  court  refused 
to  give:  [52] 

Instructions   Requested   by   Defendant: 
******* 

"If  you  find  that  there  was  not  substantial  evi- 
dence before  the  boards  to  sustain  the  finding  that 
defendant  should  be  classified  as  he  was,  you  will 
find  the  defendant  not  guilty. 

"By  substantial  evidence  is  meant  a  large  quan- 
tum of  evidence.  It  does  not  mean  an  absence  of 
evidence  and  it  means  more  than  just  a  scintilla  or 
some  evidence.  It  means  that  there  must  be  enough 
evidence  before  the  boards  so  that  a  reasonable  man 
in  the  same  circumstances  as  presented  in  this  case 
would  come  to  the  same  conclusion  as  the  boards 
did. 

"If  there  was  not  enough  of  such  evidence  before 
the  local  or  appeal  board,  you  must  acquit  the  de- 
fendant." 

"The  denial  of  a  full  and  fair  hearing  is  the  same 
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thing  as  the  denial  of  any  hearing.     Therefore,  if 

you  find  that  although  the  defendant  was  granted  a 

hearing,  if  that  hearing  was  not  a  full  and  fair  one 

but  was  merely  perfunctory  and  not  in  accord  with 

the  ordinary  rules  of  decency  and  fair  play,  or  not 

in  accord  with  the  Rules  and  Regulations,  you  will 

find  the  defendant  not  guilty." 
******* 

''Arbitrary  power  and  the   rule   of  the   United 

States  Constitution  requiring  the  principle  of  fair 

play  (legally  known  as  "due  process")  cannot  both 

exist  at  the  same  time.  [53]  They  are  antagonist  and 

incompatible  forces.     Of  necessity  arbitrary  jDOwer 

must   perish  before  the   rule   of  the   Constitution. 

There  is  no  place  in  our  constitutional  system  of 

government   (and  this  includes  the  administration 

of  the  Selective  Service  System)  for  the  exercise  of 

arbitrary  power." 
******* 

"You  are  instructed  that  although  under  the  Act, 
the  decision  as  to  what  classification  a  particular 
registrant  is  to  receive  is  left  to  the  local  board, 
this  does  not  mean  that  a  court  of  law  does  not 
have  the  power  nor  that  you  as  a  jury  do  not  have 
the  power  to  review  a  classification. 

"This  review  is  limited,  however,  to  a  determi- 
nation by  the  jury  of  the  facts,  subject  to  the  limi- 
tations to  be  indicated  by  the  court  in  later  instruc- 
tions, that  constitute  arbitrariness  or  capricious- 
ness,  denial  by  the  draft  board  of  a  fair  hearing,  or 
violation  by  the  draft  board  of  the  provisions  of 
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the  Selective  Training  and  Service  Act,  or  the  Rules 

and  Regulations  adopted  pursuant  to  that  Act/' 
******* 

''If  3-ou  find  that  the  local  or  appeal  board  disre- 
garded the  evidence  presented  on  behalf  of  the  de- 
fendant, you  will  find  the  defendant  not  guilty." 

******* 

"You  are  instructed  that  Local  and  Appeal 
Boards  under  the  Selective  Service  System  must  not 
act  in  an  [54]  arbitrary  or  capricious  manner. 
Classifications  by  such  boards  must  be  based  upon 
the  evidence  before  them  and  that  evidence  alone. 

"If  you  find  that  the  local  and  appeal  boards  in 

this  case  acted  in  an  arbitrary  or  capricious  manner 

or  disregarded  the  evidence  that  was  before  them  or 

failed  to  give  the  registrant,  defendant  here,  a  full 

and  fair  hearing,  you  will  acquit  the  defendant  and 

find  him  not  guilty." 
******* 

"You  are  instructed  that  if  a  registrant  has  been 
advised  by  an  agency  of  the  Selective  Training  and 
Service  System  that  his  classification  is  being  re- 
viewed, and  the  registrant  relies  in  good  faith  upon 
said  representation,  and  in  good  faith  believes  that 
an  order  of  a  local  draft  board  is  stayed  while  said 
review  is  pending  that  any  violation  by  said  reg- 
istrant, under  the  above  circumstances,  of  any  order 
of  a  local  draft  board  is  not  willful. 

"You  are  further  instructed  that  if  a  registrant 
in  good  faith,  because  of  reliance  upon  information 
which  he  in  good  faith  believes,  that  an  order  of  a 
local  draft  board  has  been  stayed,  and  that  he  is 
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under  no  legal   requirement  to  comply  with  such 

order,  and  said  registrant,   however,   violates  said 

order,  that  said  violation  is  not  willful." 
******* 

"You  are  instructed  that  a  registrant  claiming 
classification  as  a  conscientious  objector  under  the 
Selective  [55]  Training  and  Service  Act  is  entitled 
to  be  informed  of  evidence  submitted  against  him, 
either  to  a  local  Draft  Board,  a  hearing  officer,  or 
an  appeals  board  in  order  that  he  may  have  an  op- 
portunity to  meet  such  adverse  evidence  by  submit- 
ting evidence  in  refutation  thereof. 

"You  are  further  instructed  that  if  evidence  is 
submitted  to  a  local  draft  board,  to  a  hearing  officer, 
or  to  a  board  of  appeals  in  the  Selective  Training 
and  Service  System,  which  evidence  is  not  submitted 
to  the  registrant  and  which  evidence  the  registrant 
has  no  opportunity  to  answer,  a  classification  of  an 
order  made  by  such  agency  or  agencies  by  such 
Training  and  Service  System  violates  due  process 
of  law  and  is  unlawful. 

Morgan  v.  United  States  298  U.S.  468 
Morgan  v.  United  States  304  U.S.  1 

"You  are  further  instructed  that  a  registrant  is 

not  required  to  obey  an  order  of  a  local  draft  board 

if  the  order  is  unlawful. 

Hopper  V.  United  States,  Ninth  Circuit  Court 

of  Appeals,  Dec.  18,  1942." 
******* 

"You  are  instructed  that,  under  the  Rules  and 
Regulations  of  the  Selective  Training  and  Service 
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Act,  a  registrant  is  entitled  to  a  IV-E  classification, 
if  be  has  been  found  by  reason  of  religious  training 
and  belief  to  be  conscientiously  opposed  to  war  in 
any  form  and  to  be  con-  [56]  scientiously  opposed  to 
both  combatant  and  non-combatant  military  service, 
and  every  such  registrant  shall  be  available  for  gen- 
eral service  in  work  of  national  importance  under 
civilian  direction  when  found  to  be  acceptable  for 
such  service. 

Rules  and  Regulations,  Selective  Training  & 
Service  Act,  622.51 

"You  are  instructed  that  the  Selective  Training 
and  Service  Act  provides  that  no  person  shall  be 
required  to  be  subject  to  combatant  training  and 
service  in  the  land  or  naval  forces  of  the  United 
States  w^ho,  by  reason  of  religious  training  and  be- 
lief, is  conscientiously  opposed  to  participation  in 
war  in  any  form. 

Selective  Training  and  Service  Act,  Sec.  5:0. 

''You  are  instructed  that  if  a  registrant  has  been 
advised  b}-  an  agency  of  the  Selective  Training  and 
Service  System  that  his  classification  is  being  re- 
viewed, and  the  registrant  relies  in  good  faith  upon 
said  representation,  and  in  good  faith  believes  that 
an  order  of  a  local  draft  board  is  stayed  while 
said  review  is  ])ending  that  any  violation  by  said 
registrant,  under  the  above  circumstances,  of  any 
order  of  a  local  draft  board  is  not  felonious. 

"You  are  further  instructed  that  if  a  registrant 
in  good  faith  because  of  reliance  upon  information 
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which  he  in  good  faith  believes,  that  an  order  of  a 

local  draft  board  has  been  stayed,  and  that  he  is 

under  no  legal  requirement  [57]  to  comply  with  such 

order,   and   said   registrant   however  violates   said 

order,  that  said  violation  is  not  felonious." 
******* 

"You  are  instructed  that  if  a  registrant  has  been 
advised  by  an  agency  of  the  Selective  Training  and 
Service  System  that  his  classification  is  being  re- 
viewed, and  the  registrant  relies  in  good  faith  upon 
said  representation,  and  in  good  faith  believes  that 
an  order  of  a  local  draft  board  is  stayed  while  said 
review  is  pending,  that  any  violation  by  said  reg- 
istrant, under  the  above  circumstances,  of  any  order 
of  a  local  draft  board  is  not  committed  knowingly. 

"You  are  further  instructed  that  if  a  registrant 
in  good  faith,  because  of  reliance  upon  information 
which  he  in  good  faith  believes,  that  an  order  of  a 
local  draft  board  has  been  stayed,  and  that  he  is 
under  no  legal  requirement  to  comply  with  such 
order,  violates  said  order,  he  does  not  do  so  know- 
ingly." 
******* 

"You  are  further  instructed  more  particularly 
that  if  the  order  of  the  local  or  appeal  boards  in 
classifying  the  defendant  was  made  arbitrarily  or 
capriciously,  or  was  the  result  of  passion  or  preju- 
dice ;  or  was  made  in  disregard  of  the  evidence  pre- 
sented to  it,  or  if  there  was  not  substantial  evidence 
to  sustain  the  finding  of  the  local  board;  or  if  the 
defendant  was  denied  any  hearing  at  all;  or  was 
denied  [58]  a  full  and  fair  hearing,  the  order  of  the 
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local  or  appeal  board  in  ordering  the  defendant  to 

report  for  induction  into  the  armed  forces  was  an 

illegal  order  since  it  was  made  as  a  result  of  the 

deprivation  of  the  defendant  of  his  right  of  due 

process  of  law. 

''It  is  for  the  jury  to  determine  the  facts  as  to 

whether  any  of  the  above  took  place  in  the  case  of 

the  defendant. 
******* 

"You  are  instructed  that  the  defendant  is  charged 
with  having  feloniously  failed  to  report  for  induc- 
tion into  the  armed  forces  of  the  United  States. 
You  must  therefore  find  the  defendant  not  guilty 
if  you  find  that  he  did  not  feloniously  fail  to  re- 
port for  induction ;  or  if  you  find  that  there  is  a  rea- 
sonable doubt  as  to  whether  the  defendant  felo- 
niously failed  to  report,  you  will  find  the  defend- 
ant not  guilt.y. 

The  defendant  excepted  to  Government's  Instruc- 
tion 4,  as  modified  by  the  court,  given  and  read  to 
the  jury,  for  the  reason  that  the  same  did  not  con- 
foim  to  the  law.   Said  instruction  reads  as  follows: 

*'You  are  instructed  that  the  decision  of  the  local 
board  and  the  appeal  board,  with  respect  to  the 
proper  classification  of  the  registrant,  is  final  and 
conclusive.  It  is  not  within  your  province  to  de- 
termine whether  the  defendant  was  given  a  fair 
hearing  before  the  Board,  nor  [59]  whether  or  not 
the  Board  erred  in  classifying  him. 

"What  you  are  required  to  determine,  beyond 
a  reasonable  doubt,  and  it  is  your  exclusive  prov- 
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ince  to  determine,  is  whether  or  not  the  defendant 
after  registering  and  receiving  the  order  of  the 
Board,  knowingly  failed  to  respond  to  the  Board's 
order  to  report  for  induction.  In  determining  this 
you  may  consider  any  matters  other  than  those 
mentioned  which  might  indicate  to  you  the  lack 
of  intent  on  the  part  of  the  defendant  to  disre- 
gard the  Board's  order,  such  as,  whether  or  not 
the  notice  to  report  was  sent  to  the  registrant  and 
whether  or  not  the  registrant  actually  received  or 
failed  to  receive  it  through  no  fault  or  neglect  of 
his  own,  or  in  good  faith  believed  the  order  of  in- 
duction was  suspended." 

''Sec.  310a,  Title  50,  United  States  Code; 
U.  S.  V.  Grieme  and  Sodlock,  128  F.  (2d) 
811-C.  C.  A.  June  9,  1942 ;  Whitney  Bowles 
V.  U.  S.,  C.  C.  A.  3,  Nov.  10,  1942." 

The  following  instructions  were  given  on  behalf 
of  the  plaintiff: 

You  are  instructed  that  the  Selective  Training 
and  Service  Act  of  1940,  anjong  other  things,  re- 
quired the  registration  of  male  citizens  between 
the  ages  of  21  and  36,  and  pursuant  thereto,  the 
President  called  for  the  registration  of  these  per- 
sons on  October  16,  1940.  The  Act  likewise  pro- 
vides that  every  male  citizen  in  the  United  States 
between  said  ages  shall  be  liable  for  training  and 
service  [60]  in  the  land  or  naval  forces  of  the 
United  States,  and  authorized  the  President  to  se- 
lect and  induct  into  the  Armed  Forces  of  the  United 
States  for  training  and  service,  in  the  manner  pro- 
Tided  by  the  Act  and  under  rules  and  regulations, 


118  Mario  Joseph  Pacman  vs. 

promulgated  by  the  President  under  the  Act,  such 
number  of  men  as  in  his  judgment  is  required  for 
the  land  or  naval  forces  in  the  National  interest. 

You  are  instructed  that  under  the  Selective 
Training  and  Service  Act  of  1940  the  President  is 
authorized  to  prescribe  rules  and  regulations  for 
the  administration  of  the  Act  and  to  create  and 
establish  local  boards  and  appeal  boards  through- 
out the  United  States,  consisting  of  civilians ;  and  to 
appoint  the  members  of  these  boards. 

Section  10  of  the  Act  provides,  among  other 
things,  that  the  President  is  authorized : 

"To  create  and  establish  a  Selective  Service  Sys- 
tem *  *  *  and  shall  establish  within  the  Selective 
Service  System  civilian  local  boards  and  such  other 
civilian  agencies,  including  appeal  boards  and  agen- 
cies of  appeal,  as  may  be  necessary  to  carry  out  the 
provisions  of  this  Act.  And  shall  create  one  or  more 
local  boards  in  every  county  or  political  subdivi- 
sion corresponding  thereto  of  each  state,  territory, 
and  the  District  of  Columbia.  Every  local  board 
shall  consist  of  three  or  more  members  [61]  to  be 
appointed  by  the  President  from  recommendations 
made  by  the  respective  governors  or  comparable 
executive  officials." 

You  are  instructed  that  the  decision  of  the  Local 
Board  and  the  Appeal  Board,  with  respect  to  the 
proper  classification  of  the  registrant,  is  final  and 
conclusive.  It  is  not  within  your  province  to  deter- 
mine whether  the  defendant  was  given  a  fair  hear- 


United  States  of  America  119 

ing  before  the  Board,  nor  whether  or  not  the  Board 
erred  in  classifying  him. 

What  you  are  required  to  determine,  beyond 
a  reasonable  doubt,  and  it  is  your  exclusive  prov- 
ince to  determine,  is  whether  or  not  the  defendant 
after  registering  and  receiving  the  order  of  the 
Board,  knowingly  failed  to  respond  to  the  Board's 
Order  to  Report  for  Induction.  In  determining 
this  you  may  consider  any  matters  other  than  those 
mentioned  which  might  indicate  to  you  the  lack 
of  intent  on  the  part  of  the  defendant  to  disre- 
gard the  Board's  order,  such  as  whether  or  not  the 
Notice  to  Report  was  sent  to  the  registrant  and 
whether  or  not  the  registrant  actually  received  or 
failed  to  receive  it  through  no  fault  or  neglect 
of  his  own,  or  in  good  faith  believed  the  order 
of  induction  was  suspended. 

You  are  instructed  that  this  defendant  had  no 
right  under  the  Act  or  the  Selective  Service  Regu- 
lations to  appeal  to  the  President  or  to  the  State 
or  National  Director  of  Selective  Service  from 
the  determination  of  the  Board  of  Appeal  and, 
therefore,  no  ten-day  period  for  [62]  appeal  or  stay 
of  induction  existed  and  the  Local  Board  was  not 
required  to  wait  any  period  between  the  time  the 
defendant  was  notified  of  his  classification  and 
the  time  the  defendant  was  ordered  to  report  for 
induction. 

You  are  further  instructed  that  any  Order  to  Re- 
port for  Induction  issued  by  Local  Board  No.  228 
after  the  defendant  was  notified  of  the  Appeal 
Board's  determination,  that  is,  that  he  had  been 
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retained  iu  Classification  1-A-O,  is  effective  and 
valid  and  must  be  obeyed  by  tlie  registrant  unless 
the  registrant,  the  defendant,  in  good  faith  be- 
lieved the  order  of  induction  was  suspended  and 
therefore  not  effective. 

You  are  instructed  that  if,  at  the  time  defendant 
attempted  to  appeal  to  the  President  through  the 
State  Director  of  Selective  Service,  he  knew  that 
Local  Board  No.  228  could  not  stay  his  induction 
unless  the  State  Director  of  Selective  Service  or- 
dered the  Board  to  do  so,  that  he  must  report  for 
induction  in  accordance  with  the  Order  to  Report 
previously  mailed  to  defendant  or  become  delin- 
quent with  said  Board,  and  further,  that  no  stay 
of  induction  had  been  received  by  Local  Board  No. 
228  from  the  State  Director  of  Selective  Service, 
and  that  defendant  did  not  report  at  the  time  and 
place  so  ordered,  then  you  must  find  that  the  de- 
fendant knowingly  failed  and  neglected  to  appear 
in  accordance  with  said  Order,  unless  the  registrant, 
the  defendant,  in  good  faith  believed  the  order  of 
induction  was  suspended  and  therefore  not  effec- 
tive. [63] 

The  defendant  excepted  to  Government's  Instruc- 
tion 6,  as  modified  and  given  and  read  to  the  jury 
for  the  reason  that  the  same  did  not  conform  to  law. 
Said  instruction  reads  as  follows: 

*'You  are  instructed  that  this  defendant  had  no 
right  under  the  Act  or  Selective  Service  Eegula- 
tions  to  appeal  to  the  President  or  to  the  State  or 
National  Director  of  Selective  Service  for  the  de- 
termination of  the  Board  of  Appeals  and  therefore 
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no  ten-day  period  for  appeal  or  stay  of  execution 
existed  and  the  local  board  was  not  required  to  wait 
any  period  between  the  time  the  defendant  was  no- 
tified of  his  classification  and  the  time  the  defend- 
ant was  ordered  to  report  for  induction. 

*'You  are  further  instructed  that  any  order  to 
report  for  induction  issued  by  local  board  228,  after 
the  defendant  was  notified  of  the  appeal  board's 
determination;  that  is,  that  he  had  been  retained 
in  classification  1-A-O,  is  effective  and  valid  and 
must  be  obeyed  by  the  registrant,  unless  the  regis- 
trant, the  defendant,  in  good  faith  believed  the  or- 
der of  induction  was  suspended  and  therefore  not 
effective. ' ' 

The  jury  returned  a  verdict  of  guilty  on  January 
29,  1943,  and  on  February  1,  1943,  the  court  ordered 
the  defendant  sentenced  to  penitentiary  for  two 
years.   Notice  of  appeal  was  filed  February  5,  1943. 

Forasmuch  as  the  matters  above  set  forth  do  not 
fully  [64]  appear  in  the  record,  defendant  tenders 
this,  his  Bill  of  Exceptions,  and  prays  that  the  same 
may  be  signed  and  approved  by  the  Judge  of  this 
Court. 

Dated  as  Los  Angeles,  California,  June  29,  1943. 
DAVID  E.  RUBIN, 
LELAND  S.  BOWER. 
By:  LELAND  S.  BOWER, 

Attorneys  for  Appellant. 

The  foregoing  Bill  of  Exceptions  was  filed  on 
the  30  day  of  July.  1943.  within  the  time  allowed 
for  the  filing  of  the  Bill  of  Exceptions  by  order 
of  the   District   Court   for   the    Southern   District 
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of  California,  Central  Division,  and  by  extension 
of  the  United  States  Circuit  Court  of  Appeals.  Said 
bill  contains  all  the  material  evidence  given  and 
proceedings  had  upon  the  trial  of  this  action,  and, 
in  all  respects  is  correct,  and  is  hereby  approved, 
allowed,  and  settled  and  made  a  part  of  the  record 
herein ;  provided  that  remarks  of  the  Court  at  time 
of  passing  of  sentence  are  attached  and  made  a  part 
hereof,  on  Feb.  1,  1943. 

Dated:     Los  Angeles,  California  this  30  day  of 
July  1943. 

J.  F.  T.  O'CONNOR, 

United  States  District  Judge 
for  the  Southern  District  of 
California,  Central  Division 

Service  of  a  copy  of  the  above  Bill  of  Exceptions 
acknowledged  this  29th  day  of  June,  1943. 
CHARLES  H.  CARR, 

United  States  Attorney. 
By:  JAMES  M.  CARTER, 

Assistant  U.  S.  Attorney,  At- 
torneys for  Plaintiff  and 
Appellee.  [65] 


Los  Angeles,  California, 

February  1,  1943, 

10:30  A.  M. 

The  Clerk:     No.  15789  Criminal,  United  States  of 

America  versus  Mario  Joseph  Pacman  for  sentence. 

The  Court:     Mario  Joseph  Pacman,  this  is  the 
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time  set  for  the  passing  of  sentence  upon  you  under 
the  verdict  of  guilty  found  by  the  Jury.  The  Court 
will  ask  you  if  you  have  anything  to  say  why  the 
judgment  of  the  Court  should  not  now  be  pro- 
nounced against  you. 

Mr.  Wirin:  The  defendant  has  a  statement  to 
make,  your  Honor,  and  then  I  would  like  to  supple- 
ment his  remarks. 

The  Court:    All  right. 

The  Defendant:  I  am  sorry  I  misunderstood  the 
justice  under  military  authority.  I  can  yet  do  con- 
scientious, risky  military  service,  military  work  in 
any  dangerous  area.  If  not  needed  there  I  am 
needed  and  wanted  on  a  poultry  and  egg  farm  or 
washing  bottles  on  a  dairy  farm.  With  God's  grace 
I  will  bear  any  other  sentence  you  have  to  make. 

Mr.  Wirin :  May  I  state  to  the  Court  I  have  two 
letters,  one  from  the  J.  Hartley  Taylor  Runnymede 
Farms  oifering  the  defendant  a  job  at  the  rate  of 
$55.00  a  month  and  board  to  work  in  the  cleaning 
gang  on  this  farm.  The  second  letter  is  from  David 
Lowe  Breeding  Farm,  breeder  of  chickens,'  and 
which  offers  the  defendant  a  job  in  connection  with 
the  ]3roduction  and  raising  of  baby  chicks. 

The  Court:     The  letters  will  be  filed. 

Mr.  Wirin:  May  I  say  in  addition  that  I  think 
we  all  understand,  and  it  goes  without  saying  if 
your  Honor  would  find  it  appropriate  to  suspend 
such  sentence  as  your  Honor  has  in  mind  on  the 
condition  of  his  going  to  a  conscientious  objectors' 
camp,  there  would  be  no  question  about  the  defend- 
ant's entire  willingness  to  go  to  such  a  camp.     The 
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reason,  your  Honor,  I  have  submitted  these  offers 
of  employment  is  because  of  my  own  belief,  which 
I  urge  upon  the  Court,  if  some  formula  could  be 
discovered  whereby  this  defendant  could  be  doing 
something  useful,  it  would  be  a  much  wiser  solution 
of  the  problem  or  problems  incident  of  the  defend- 
ant's failure  to  comply  with  the  order  of  induction. 

The  Court:  An  indictment  was  returned  by  the 
Grand  Jury  on  January  13,  1943,  against  Mario 
Joseph  Pacman,  and  the  indictment  alleges  the 
violation  of  an  order  of  the  Local  Board  No.  228, 
which  board  had  been  established  under  the  Selec- 
tive Service  Act  of  1940.  The  particular  violation 
being  the  refusal  and  failure  of  the  defendant, 
Mario  Joseph  Pacman,  to  report  for  induction  into 
the  armed  forces  of  the  United  States  on  Septem- 
ber 14,  1942.  The  defendant  interposed  a  plea  of 
not  guilty  and  was  tried  by  a  jury,  the  trial  lasting 
two  days  and  a  half.  And  on  the  29th  of  January, 
1943,  the  jury  returned  a  verdict  of  guilty. 

The  evidence  established  that  on  October  16,  1940, 
the  defendant  registered  under  the  Selective  Train- 
ing and  Service  Act  of  1940,  and  that  on  December 
26,  1940,  returned  and  filed  his  questionnaire  in 
which  he  claimed  a  conscientious  objection  to  com- 
batant military  service,  but  not  to  military  service 
of  a  non-combatant  nature.  The  defendant  has  no 
dependents.  At  the  time  the  defendant  stated  he 
doubted  his  ability  to  withstand  physical  training, 
])ut  with  a  few  months  of  notice,  as  he  stated,  he 
could  liquidate,  and  he  thought  he  was  a  good 
driver,  a  good  seller,  economist  and  a  better  buyer. 
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On  January  6,  1941,  the  defendant  was  classified 
by  his  Local  Board  No.  228  in  classification  1-B, 
and  thereafter  on  July  8,  1941,  the  defendant  was 
reclassified  by  said  board  in  the  classification  1-A, 
and  later  on  September  25,  1941,  he  was  placed  in 
classification  1-H,  as  being  over  the  age  of  thirty- 
eight.  On  January  15,  1942,  the  defendant  was 
called  for  a  physical  examination,  and  thereafter,  on 
January  28,  1942,  approximately  thirteen  months 
after  his  Selective  Service  questionnaire  was  filed, 
he  filed  with  the  local  board  his  conscientious  ob- 
jector's claim.  Conscientious  objection  to  combat- 
ant military  service  on  the  ground  he  was  a  devout 
Catholic  and  his  Catholic  training  did  not  allow 
him  to  participate  in  combatant  military  service. 
However,  he  did  not  claim  exemption  from  non- 
combatant  military  service.  The  defendant  further 
set  forth  therein  he  was  a  member  of  the  California 
State  Guard  at  Bishop,  which  he  joined  on  Decem- 
ber 21,  1941,  and  that  was  approximately  a  year 
after  his  Selective  Service  questionnaire  had  been 
filed. 

On  March  13,  1942,  the  defendant  was  classified 
in  classification  1-A.  However,  upon  receiving  said 
1-A  classification  the  defendant  requested  a  hearing 
before  the  Local  Board  No.  228  and  it  was  granted, 
and  on  March  24,  1942,  the  defendant  was  classified 
in  classification  1-AO,  making  him  available  for 
military  service  of  a  non-combatant  nature,  which 
classification  the  defendant  had  requested. 

My  recollection  of  the  testimony  is,  further,  that 
on  March  24,  1942,  at  which  time  the  defendant  was 
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classified  m  1-AO,  he  expressed  a  desire  and  willing- 
ness to  participate  in  military  service  of  a  non- 
combatant  nature.  However,  thereafter  the  defend- 
ant claimed  he  should  be  given  a  4-E  classification, 
exempt  from  both  combatant  and  non-combatant 
military  service.  On  April  15,  1942,  the  defendant 
requested  a  reclassification  from  1-AO  to  classifica- 
tion 4-S,  -which  request  was  denied  by  Local  Board 
228.  •   ^    ^   •   ^    •  ■ 

Thereafter,  on  April  18,  1942,  the  defendant  ap- 
pealed by  letter,  to  Appeal  Board  No.  17,  requesting 
a  4-E  classification.  The  record  further  shows  that 
the  defendant's  time  for  appeal  had  expired,  but, 
notwithstanding  the  elapse  of  time,  the  local  board 
permitted  the  appeal  to  be  made  and  sent  the  record 
to  the  appeal  board. 

The  record  shows  on  April  30,  1942,  Appeal  Board 
No.  17,  Group  A,  determined  that  the  defendant  was 
not  to  be  classified  in  classification — 1-C  or  3-T  or 
1-H.  The  matter  was  then  placed  in  the  hands  of 
the  hearing  officer.  July  16,  1942,  a  hearing  was 
had  in  which  the  defendant  personally  appeared. 
The  hearing  officer  recommended  a  continuance  of 
-classification  1-AO  on  the  ground  he  did  not  feel, 
after  considering  the  evidence,  evidently,  there  was 
any  basis  for  the  defendant  being  classified  as  a 
conscientious  objector.  Then  pursuant  to  the  rec- 
ommendation, I  believe  the  evidence  shows.  Appeal 
Board  17  retained  the  defendant  in  classification 
1-AO  on  August  20,  1942. 

On  August  31,  1942,  the  defendant  was  notified 
by  Local  Board  No.  228  of  his  retention  in  classifica- 
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tion  1-AO.  That  on  or  about  September  3,  1942, 
Local  Board  No.  228  mailed  the  defendant,  to  his 
last  known  address,  an  order  to  report  for  induction 
into  the  armed  forces  of  the  United  States,  directing 
him  to  report  to  the  said  board  on  September  14, 
1942. 

There  is  no  question  but  that  the  defendant  re- 
ceived this  notice,  as  he  stated  on  the  stand  and 
also  in  telegrams  he  subsequently  sent.  The  evi- 
dence further  shows  he  appeared  at  the  l)oard,  after 
receiving  the  notice,  and  he  was  advised  there  was 
nothing  more  the  board  could  do  about  his  delaying 
further  his  induction,  and,  according  to  the  clerk 
of  the  board,  he  said  he  did  not  intend  to  report  for 
induction.  After  receiving  this  notice  for  induction 
the  defendant  then  wrote  to  the  State  Director  of 
Selective  Service  requesting  an  appeal  fi'om  his 
1-AO  classification  to  either  classification  2^ A  or 
4-E,  and  also  for  a  Presidential  review.  And  there- 
after the  State  Director  of  Selective  Service  ad- 
vised the  defendant  he  was  retained  in  his  classifica- 
tion, and  did  not  believe  that  further  action  c^)uld 
be  warranted. 

There  is  no  question  but  the  defendant  did  not 
I'eport  for  induction,  as  required  by  the  Board.  His 
faikire  to  report  for  induction  caused  a  notice  of 
suspected  delinquency,  which  was  prepared  by  the 
board  and  sent  to  the  defendant.  Some  days  later, 
about  September  19th,  which  was  five  days  after  his 
induction  order  expired,  the  defendant  appeared  at 
the  office  of  the  local  board  and  informed  the  clerk 
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lie  did  not  report  for  induction  and  did  not  intend 
to  appear. 

Now,  the  defendant's  defense  was  that,  in  view  of 
the  fact  he  had  telegraphed  to  the  State  Director 
and  also  to  the  National  Director  and  that  the  State 
Director  stated  he  would  examine  whatever  informa- 
tion he  had,  and  he  did  send,  according  to  the  evi- 
dence, information  to  the  State  Director  and  to  the 
National  Director,  that  it  was  his  belief  he  had 
stayed  the  order  of  induction. 

The  Court  is  of  the  opinion  that  that  evidence  was 
not  admissible.  In  other  words,  whatever  this  de- 
fendant did  after  he  had  defaulted  in  his  induction 
and  after  being  advised  by  the  local  board's  secre- 
tary he  would  have  to  appear  for  induction  on  that 
day,  notwithstanding  the  telegraphic  requests  he 
had  made  of  these  other  officials  and  also  that  he 
had  no  procedural  right,  as  a  matter  of  right,  to 
appeal,  but  to  merely  make  a  request,  that  because 
of  those  facts  the  defendant,  as  part  of  his  defense, 
alleged  he  did  not  willfully  or  knowingly  or 
feloniously  violate  the  order  of  induction. 

Now,  as  I  say,  I  don't  believe  that  that  was  proper 
evidence.  In  other  words,  to  show  what  this  de- 
fendant did  after  the  offense  against  the  laws  of  the 
country,  after  they  had  been  completed,  but,  not- 
withstanding that,  upon  insistence  of  counsel,  who 
very  ably  defended  the  defendant,  I  permitted  all 
of  that  evidence  to  go  before  the  jury,  so  as  to  give 
the  defendant  every  opportunity  to  present  all  of 
his  case.  The  only  evidence  I  did  not  permit  to  go 
])efore  the  jury  that  was  offered  and  considered  im- 
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portaut  by  counsel  was  to  open  up  the  entire  pro- 
ceedings before  the  board  to  determine  whether  or 
not  they  acted  arbitrarily  and  without  justification 
in  placing  the  defendant  in  the  classification  of 
1-AO,  to  which  the  defendant  properly  made  his 
objection  and  an  exception  was  allowed  by  the 
Court.  I  believe  in  all  of  these  matters  we  should 
be  very  careful  of  the  rights  of  the  defendants, 
give  them  every  opportunity  to  place  before  the  jury 
their  defense,  if  it  is  a  defense.  As  I  say  again,  I 
permitted  evidence  I  am  convinced  should  not  have 
been  permitted  on  the  part  of  the  defendant. 

The  other  defense  was  that  on  account  of  the  de- 
fendant's religious  scruples,  the  defendant  alleged 
as  a  Catholic  he  could  not  conscientiously  engage  in 
combatant  service.  However,  there  was  no  evidence 
of  any  kind  presented  there  was  any  such  require- 
ment in  the  religious  tenets  to  which  he  subscribed. 
Different  from  most  of  the  cases  the  court  has 
heard,  known  as  Jehovah  Witnesses,  in  those  cases 
it  is  the  teaching  and  precept  of  the  organization, 
which  is  an  established  and  recognized  religious 
organization,  that  one  of  the  tenets  that  they  preach 
is  not  to  engage  in  combatant  service  which  would 
mean  the  taking  of  life,  and  all  of  the  evidence  sus- 
tains the  fact  the  organization  teaches  that.  The 
Government  of  the  United  States  has  recognized 
the  claims  of  conscientious  objectors,  which  is  a 
wise  provision  of  the  law  imder  our  Constitution, 
which  made  such  an  effort  to  preserve  the  teachings 
and  beliefs  of  any  class  of  people.  I  believe  in  all 
the  cases  that  have  been  called  to  my  attention  that 
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the  members  of  the  Jehovah  Witnesses,  who  have 
made  those  claims,  have  been  sustained  and  given 
a  conscientious  objector's  rating  and  have  been  per- 
mitted to  go  to  conscientious  objectors'  camps.  It 
is  not  for  the  court  to  inquire  at  all  into  the  atti- 
tude of  those  individuals,  the  fact  they  might  see 
things  differently  than  the  average  man,  the  fact 
that  other  young  men  go  out  to  fight  and  die  in 
order  that  these  men  may  have  the  right  not  to 
fight  is  a  matter  that  is  recognized  by  the  Govern- 
ment in  the  law. 

The  particular  defense  in  this  case,  emphasized 
by  the  defendant,  was  that  he  was  opposed  to  kill- 
ing. Local  Board  No.  228  recognized  that  claim 
on  the  part  of  this  defendant  and  placed  this  de- 
fendant in  1-AO,  and  that  classification  places  the 
defendant  in  a  position  where  he  will  never  have 
to  kill,  never  have  to  carry  a  gun,  never  have  to 
engage  in  active  military  combat.  That  classifica- 
tion means  that  the  defendant,  in  the  armed  forces 
of  the  United  States,  would  be  assigned  to  non- 
combatant  service  of  w^hich  there  is  a  wdde  field. 
The  quartermaster  department  of  the  United  States 
is  a  good  example  of  this,  the  large  number  of  men 
that  are  employed  in  stenographic  services  in  the 
armed  forces  in  this  country,  the  warehouses  assem- 
bling and  forwarding  the  tremendous  supplies  of 
munitions  and  arms,  food  supplies  to  our  boys  who 
are  fighting  to  save  democracy  in  the  foreign  coun- 
tries. In  that  classification  this  defendant  was 
placed.  In  answer  to  his  counsel  as  to  why  he  did 
not  enter  that  service  he  said  he  had  heard  from 
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some  source  that  some  time  or  some  place  a  man 
classified  as  that  had  been  compelled  to  do  com- 
batant service.  Also  the  defendant  stated  that  if 
he  could  be  given  assurances  he  would  not  have  to 
kill  or  be  engaged  in  combatant  service  he  would 
have  entered  the  non-combatant  service;  all  of  that 
testimony  was  given  to  the  jury, 

I  do  not  believe  it  is  for  an  individual  to  question 
the  good  faith  of  the  officers  of  the  Government  and 
to  assume  they  are  going  to  ^dolate  the  statute,  and 
when  a  man  is  placed  in  a  non-combatant  service 
they  are  going  to  violate  their  oath  that  they  take 
as  officers  and  place  a  man  in  a  combatant  service 
after  he  has  been  placed  in  a  non-combatant  service 
group. 

Evidence  further  shows  that  the  defendant  was  a 
member  of  the  California  National  Guard.  There 
was  no  evidence  introduced  as  to  the  oath  taken, 
although  the  defendant  stated  he  felt  the  oath  taken 
by  those  who  are  members  of  the  National  Guard  of 
California  was  practically  the  same  as  the  oath  re- 
quired, which  he  had  examined,  to  become  a  member 
of  the  armed  non-combatant  service  in  the  United 
States.  I  rather  assumed  that  was  correct.  In 
justification  then  of  having  taken  such  an  oath  and 
declining  to  take  the  second  oath,  the  defendant 
stated  he  believed  that  the  State  Guard  was  merely 
a  police  instrumentality  of  the  State  and  would  not 
at  any  time  be  required  to  engage  in  active  combat, 
and  that  while  he  attended  the  meetings  and  learned 
the  manual  and  drill,  as  soon  as  the  gims  were  pre- 
sented he   absented  himself   and  took   the   option 
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which  was  given  to  all  members  of  the  Guard,  to 
voluntarily  resign. 

The  testimony  shows  the  defendant  also  made 
application  to  join  the  Federal  Bureau  of  Investiga- 
tion, and  freely  admitted  it  would  be  necessary  to 
carry  a  gun.  The  defendant  also  stated  that  he 
miderstood  that  to  be  for  defensive  purposes. 

I  have  summarized  the  facts  in  some  detail  be- 
cause there  is  nothing  more  important  in  our  courts 
at  the  present  time  than,  first,  the  enforcement  of 
the  Selective  Service  Act  and  at  the  same  time  not 
to  violate  any  of  its  provisions  and  to  be  sure  that 
every  defendant  has  his  rights  protected  under  that 
Act.  This  is  an  unusual  case  in  view  of  the  fact 
the  defendant  is  much  above  the  average  in  intelli- 
gence; his  testimony  and  his  correspondence  and 
letters  show  that.  Secondly,  that  every  possible 
avenue  of  escape  from  the  non-combatant  service  of 
the  United  States,  the  record  shows,  has  been  taken 
advantage  of  by  this  defendant. 

It  is  the  judgment  of  this  Court  the  defendant  be 
sentenced  to  a  period  of  two  years  in  the  peniten- 
tiary. 
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Approved : 


By 


By 


[Endorsed] 


CHARLES  H.  CARR, 

United  States  Attorney, 
JAMES  M.  CARTER, 

Assistant   United    States   At- 
torney for  Plaintiff  and  Ap- 
pellee. 
DAVID  R.  RUBIN  and 
LELAND  S.  BOWER, 
LELAND  S.  BOWER, 

Attorneys  for  Defendant  and 
Appellant. 

Filed  July  31,  1943. 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

Comes  now  Mario  Joseph  Pacman,  in  connection 
with  his  notice  filed  with  the  Clerk  of  the  above  en- 
titled Court,  stating  that  said  defendant  appeals  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  and  sentence  ren- 
dered in  the  above  entitled  cause  against  him  on  the 
1st  day  of  February,  1948,  and  said  defendant  hav- 
ing duly  given  notice  of  appeal  as  provided  by  law, 
said  defendant  and  appellant  now  makes  and  files 
with  his  Notice  of  Appeal,  the  following  Assignment 
of  Errors  herein  ui)on  which  he  will  apply  for  a 
reversal  of  said  judgment  and  sentence,  and  which 
errors  and  each  of  them  are  to  the  great  detriment, 
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prejudice  and  injury  of  said  defendant  and  in  viola- 
tion of  the  rights  conferred  upon  him  by  law;  and 
said  defendant  says  that  in  the  record  and  proceed- 
ings in  the  above  cause  upon  the  hearing  and  deter- 
mination thereof  in  the  Central  Division  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California  there  is  manifest  error  in  this, 
to- wit : 

1.  Said  District  Court  erred  in  entering  judg- 
ment against,  and  in  i)ronounciiig  sentence  upon, 
the  appellant,  in  that  the  evidence  was  insufficient  to 
support  the  verdict  of  guilty  for  the  reason  that  no 
criminal  intent  was  proven. 

2.  Said  District  Court  erred  in  refusing  to  admit 
in  evidence  defendant's  Exhibit  "B",  in  that  the 
same  has  a  direct  and  material  bearing  on  the  exist- 
ence of  criminal  intent. 

3.  Said  District  Court  erred  in  refusing  to  admit 
in  evidence  defendant's  Exhibit  "C",  in  that  the 
same  has  a  direct  and  material  bearing  on  the  exist- 
ence of  criminal  intent. 

4.  Said  District  Court  erred  in  refusing  to  admit 
in  evidence  defendant's  Exhibit  "D",  in  that  the 
same  has  a  direct  and  material  bearing  on  the  exist- 
ence of  criminal  intent. 

5.  Said  District  Court  erred  in  sustaining  ihe 
objections  of  the  plaintiff  to  receiving  Exhibit  ''F" 
in  evidence,  in  that  the  same  has  a  direct  and  ma- 
terial bearing  on  the  existence  of  criminal  intent. 

6.  Said  District  Court  erred  in  sustaining  the 
objections  to  the  offer  of  defendant's  Exhibit  "G" 
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in  evidence,  in  that  the  same  has  a  direct  and  ma- 
terial bearing  on  the  existence  of  criminal  intent. 

7.  Said  District  Court  erred  in  sustaining  the 
objection  to  the  offer  of  defendant's  Exhibit  "K" 
in  evidence,  in  that  the  same  has  a  direct  and  ma- 
terial bearing  on  the  existence  of  criminal  intent;  ' 

8.  Said  District  Court  erred  in  sustaining  the 
objections  to  the  offer  of  defendant's  Exhibit  '*L" 
in  evidence,  in  that  the  same  has  a  direct  and  ma- 
terial bearing  on  the  existence  of  criminal  intent. 

9.  Said  District  Court  erred  in  sustaining  the 
objections  to  the  offer  of  defendant's  Exhibits  ^'N" 
and  "O"  in  evidence,  (offered  together)  in  that  the 
same  has  a  direct  and  material  bearing  on  the  exist- 
ence of  criminal  intent. 

10.  Said  District  Court  erred  in  sustaining  the 
objections  to  the  introduction  in  evidence  of  de- 
fendant's Exhibit  "P",  in  that  same  has  a  direct 
and  material  bearing  on  the  existence  of  criminal 
intent. 

11.  Said  District  Court  erred  in  granting  plain- 
tiff's motion  to  strike  out  defendant's  answer  when 
the  defendant  was  asked  what  reason,  if  an}^,  he  had 
for  not  reporting  on  the  14th  day  of  September, 
1942,  to-\Yii,  (Page  190,  lines  3-11  of  Transcript)  : 
*'I  didn't  report  because  I  definitely  felt  that  that 
particular  induction  order  was  being  reviewed,  or 
my  classification  was  being  reviewed  and  that  I,  the 
wire  the  court  won't  permit,  and  the  other  is  the 
wire  from.  Colonel  Leitch.  I  wouldn't  have  refused 
to  obey  this  induction  order.  It  didn't  tell  me  I 
would  have  to  kill.     I  still  liad  an   alternative  if 
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these  j)eople  would  not  give  me  justice  or  considera- 
tion, I  could  go  there."  The  answer  was  material 
and  properly  admissable  on  the  issue  of  criminal 
intent. 

12.  Said  District  Court  erred  in  making  certain 
comments  in  the  course  of  the  trial  which,  while 
done  without  any  intention  of  being  unfair  to  the 
defendant,  (counsel  have  too  high  a  regard  for  the 
Judge  who  sat  in  this  case  to  even  dream  of  accus- 
ing him  of  intentional  unfairness  or  bias  in  any 
case  at  any  time),  resulted  in  the  failure  of  the  de- 
fendant to  have  a  fair  trial,  and  which  comments 
and  conduct  of  the  court  were  prejudicial  to  the 
rights  of  the  defendant,  in  that  they  show^  the  impa- 
tience of  the  court  with  defendant's  case  and  must 
have  had  some  influence  on  the  jury  and  its  verdict. 
Among  said  comments  are  the  following: 

(a)  The  defendant's  counsel  asked  the  defendant 
the  following  question:  (Page  193,  lines  15-19  of 
Transcript) :  "Did  you,  prior  to  the  time  of  being 
prosecuted,  make  any  attempt  to  get  into  any 
branch  of  the  United  States  Army,  under  military 
supervision,  where  there  would  be  danger  to  you,  but 
would  be  such  you  would  not  have  to  kilH" 

An  objection  to  said  question  was  sustained  with 
the  following  comment  by  the  court,  "I  have  lis- 
tened enough  to  your  arguments." 

(b)  Again  when  defendant's  counsel  inquired  of 
the  court  (Page  196,  lines  4-5  of  Transcri]it)  : 
"Will  Your  Honor  permit  me  a  short  recess  so 
that  T  may  get  my  papers  in  order?",  the  court  re- 
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sponded,  "I  am  trying  to  get  through.     I  will  have 
to  ask  you  to  proceed." 

(c)  Again  on  page  244  of  the  Transcript,  lines 
1-2,  appears  the  following: 

*'The  Court:  'I  am  going  to  finish  this  case  to- 
night.  I  have  spent  two  whole  days  on  it.'  " 

(d)  Again,  when  counsel  for  defendant  moved 
to  reopen  the  case  to  ask  the  defendant  several  ques- 
tions, in  granting  the  motion,  the  court  said:  (Page 
259,  lines  9-11  of  Transcript). 

"The  Court:  'It  is  a  matter  entirely  in  the  dis- 
cretion of  the  court.  I  am  three  days  on  a  case  that 
should  have  taken  one.     I  will  permit  it.'  " 

(e)  Said  conduct  of  the  court  is  in  sharp  con- 
trast with  the  court's  attitude  towards  the  Govern- 
ment's counsel.  The  record  shows  (Page  261,  lines 
5-8  of  Transcript)  as  follows: 

''Miss  Kluckhohn:  'Your  Honor,  the  Govern- 
ment moves  that  the  case  be  reopened  and  that  I  be 
permitted  to  question  the  defendant.' 

"The  Court:     'It  is  granted.    Proceed!'  " 

13.  Said  District  Court  erred  in  sustaining  an 
objection  to  the  following  question  asked  by  defend- 
ant's counsel:  (Page  193,  lines  25-26  of  Transcript) 
"Would  you  be  willing  now  to  accept  service  in  the 
military  service  or  signal  corps  where  3^ou  would  be 
assured  you  would  not  have  to  kill?",  in  that  the 
same  had  a  direct  and  material  bearing  on  the  exist- 
ence of  criminal  intent. 

14.  Said  District  Court  erred  in  that  when  the 
defendant  testified  that  he  would  have  gone  on  a 
food  ship,  although  he  knew  it  was  dangerous  to  do 
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so,  adding:  (Page  229,  lines  5-6  of  Transcript), 
''Who  is  talking  about  danger?  I  am  talking  about 
conscience,"  the  court  ordered  the  same  stricken  on 
plaintiff's  motion,  in  that  said  testimony  had  a 
direct  and  material  bearing  on  the  existence  of  crim- 
inal intent. 

15.  Said  District  Court  erred  in  that  the  docu- 
ments %vhich  had  been  marked  for  identification  and 
offered  in  -evidence,  but  which  were  not  allowed  to 
be  introduced  in  evidence,  being  the  documents  re- 
ferred to  in  paragraphs  2,  3,  4,  5,  6,  7,  8,  9  and  10 
hereof,  were  properly  admissible  in  support  of  de- 
fendant's claim  that  he  was  deprived  of  due  process 
of  law  in  that  the  hearing  of  his  case  by  the  Selec- 
tive Training  and  Service  Act  Boards  and  Authori- 
ties was  conducted  in  an  arbitrary,  unfair,  capri- 
cious, unreasonable,  and  prejudicial  manner,  and 
in  that  the  requirements  of  Section  5  (g)  of  the 
Selective  Training  and  Service  Act  of  1940  and 
paragraph  375,  Section  XXVII,  Volume  Three  of 
the  Selective  Service  Regulations  were  not  complied 
with. 

16.  Said  District  Court  erred  further  in  exclud- 
ing testimony  by  the  defendant  concerning  the  na- 
ture of  the  hearing  before  the  Hearing  Officer  of 
the  Department  of  Justice,  and  also  evidence  tend- 
ing to  prove  that  in  said  hearing  the  defendant  was 
not  given  the  opportmiity  to  show  the  falsity  of  tlie 
evidence  offered  against  him  or  the  chance  to  refute 
the  same,  since  thereby  he  was  denied  and  deprived 
of  due  process  of  law. 

17.  Said  District  Court  erred  in  excluding  tlie 
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testimoii}^  of  the  defendant  with  resx^-eet  to  the  hear- 
ing conducted  by  aiid  evidence  taken  before  the 
Local  Draft  Board,  and  the  evidence  of  the  defend- 
ant that  said  Board  relied  upon  incorrect  and  even 
false  information  prejudicial  to  the  defendant,  the 
nature  of  which  was  not  communicated  to  the  de- 
fendant, and  erred  further  in  excluding  testimony  to 
show  that  the  defendant  was  not  afforded  opportu- 
nity to  reply  to  the  same,  said  error  consisting  of 
this,  namely,  that  said  evidence  was  proper  to  be 
considered  in  determining  the  issue  of  the  defend- 
ant's guilt  particularly  on  the  issue  of  criminal  in- 
tent. 

18.  There  is  further  error  in  the  record  of  the 
District  Court  in  the  prejudicial  remarks  of  the 
plaintiff's  counsel,  and  particularly  in  the  closing 
pai^i graphs  set  forth  in  the  Bill  of  Exceptions,  espe- 
cially the  last  sentence,  as  follows: 

^'I  ask  you  gentlemen  to  bring  a  verdict 
worthy  of  a  man  of  this  calibre  who  is  willing 
to  let  your  sons  and  brothers  and  friends  go  out 
and  give  their  lives  for  a  country  which  gives 
him  the  constitutional  guarantee  of  a  fair  and 
full  trial  in  which  he  can  hide  behind  the  de- 
fenses he  has  interposed  on  his  own  behalf." 

With  the  country  at  war  and  some  of  the  mem- 
bers of  the  jury  probably  having  sons  or  brothers 
and  certainly  friends  in  the  armed  forces  of  our 
country  and  some  of  them  probably  on  active  fronts 
in  distant  lands,  this  language  was  intended  and  cal- 
culated to  arouse  the  emotions,  passions,  ])rejudices, 
indignation  and  resentment  of  the  members  of  the 
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jury  and  undoubtedly  did  have  this  effect  and  was 
therefore  prejudicial  to  the  legal  rights  of  the  de- 
fendant since  it  resulted  in  his  not  having  a  fair 
trial  and  his  being  denied  and  deprived  of  due  proc- 
ess of  law. 

19.  Said  District  Court  erred  in  refusing  to  give 
to  the  jury  the  following  instruction,  requested  by 
the  defendant : 

"If  you  find  that  there  was  not  substantial  evi- 
dence before  the  boards  to  sustain  the  finding  that 
defendant  should  be  classified  as  he  was,  you  will 
find  the  defendant  not  guilty. 

"By  substantial  evidence  is  meant  a  large  quan- 
tum of  evidence.  It  does  not  mean  an  absence  of 
evidence  and  it  means  more  than  just  a  scintilla  or 
some  evidence.  It  means  that  there  must  be  enough 
evidence  before  the  boards  so  that  a  reasonable  man 
in  the  same  circumstances  as  presented  in  this  case 
would  come  to  the  same  conclusion  as  the  boards 
did. 

"If  there  was  not  enough  of  such  evidence  before 
the  local  or  appeal  board,  you  must  acquit  the  de- 
fendant.'* 

20.  Said  District  Court  erred  in  refusing  to  give 
to  the  jury  the  following  instruction,  requested  by 
the  defendant: 

"The  denial  of  a  full  and  fair  hearing  is  the  same 
thing  as  the  denial  of  any  hearing.  Therefore,  if 
you  find  that  although  the  defendant  was  granted  a 
hearing,  if  that  hearing  was  not  a  full  and  fair  one 
but  was  merely  perfunctory  and  not  in  accord  witli 
the  ordinary  rules  of  decency  and  fair  ])lay,  or  not 
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in  accord  with  the  Rules  and  Regulations,  you  will 
find  the  defendant  not  guilty." 

21.  Said  District  Court  erred  in  refusing  to  give 
to  the  .I'ui'y  the  following  instruction,  requested  by 
the  defendant : 

"Arbitrary  power  and  the  rule  of  the  United 
States  Constitution  requiring  the  principle  of  fair 
play  (legally  known  as  "due  process")  cannot  both 
exist  at  the  same  time.  They  are  antagonistic  and 
incompatible  forces.  Of  necessity  arbitrary  power 
must  perish  before  the  rule  of  the  Constitution. 
There  is  no  place  in  our  constitutional  system  of 
government  (and  this  includes  the  administration 
of  the  Selective  Service  System)  for  the  exercise  of 
arbitrary  power." 

22.  Said  District  Court  erred  in  refusing  to  give 
to  the  jury  the  following  instruction,  requested  by 
the  defendant: 

"You  are  instructed  that  although  under  the  Act, 
tlie  decision  as  to  what  classification  a  particular 
registrant  is  to  receive  is  left  to  the  local  board, 
this  does  not  mean  that  a  court  of  law  does  not  have 
the  power  nor  that  you  as  a  jury  do  not  have  the 
powTr  to  review  a  classification. 

"This  review  is  limited,  however,  to  a  determina- 
tion by  the  jury  of  the  facts,  subject  to  the  limita- 
tions to  be  indicated  by  the  Court  in  later  instruc- 
tions, that  constitute  arbitrariness  or  capriciousness, 
denial  by  the  draft  board  of  the  provisions  of  the 
Selective  Training  and  Service  Act,  or  the  Rules 
and  Regulations  adopted  pursuant  to  that  Act." 

23.  Said  District  Court  erred  in  refusing  to  give 
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to  the  jury  the  following  instruction,  requested  by 
the  defendant: 

"If  you  find  that  the  local  or  appeal  board  disre- 
garded the  evidence  presented  on  behalf  of  the  de- 
fendant, you  will  find  the  defendant  not  guilty." 

24.  Said  District  Court  erred  in  refusing  to  give 
to  the  jury  the  following  instruction,  requested  by 
the  defendant : 

"You  are  instructed  that  Local  and  Appeal 
Boards  under  the  Selective  Service  System  must 
not  act  in  an  arbitrary  or  capricious  manner. 
Classifications  by  such  boards  must  be  based  upon 
the  evidence  before  them  and  that  evidence  alone. 

"If  you  find  that  the  local  and  appeal  boards  in 
this  case  acted  in  an  arbitrary  or  capricious  manner 
or  disregarded  the  evidence  that  was  before  them  or 
failed  to  give  the  registrant,  defendant  here,  a  full 
and  fair  hearing,  you  will  acquit  the  defendant  and 
find  him  not  guilty." 

25.  Said  District  Court  erred  in  refusing  to  give 
to  the  jury  the  following  instruction,  requested  by 
the  defendant : 

"You  are  instructed  that  if  a  registrant  has  been 
advised  by  an  agency  of  the  selective  Training  and 
Service  System  that  his  classification  is  being  i-e- 
viewed,  and  the  registrant  relies  in  good  faith  upi^n 
said  representation,  and  in  good  faith  believes  that 
an  order  of  a  local  draft  board  is  stayed  while  .^aid 
review  is  pending  that  any  violation  by  said  regis- 
trant, under  the  above  circumstances,  of  any  order 
of  a  local  draft  board  is  not  committed  knowingly. 

"You  are  further  instructed  that  if  a  registrt^nt 
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in  good  faith,  because  of  reliance  upon  information 
which  he  in  good  faith  believes,  that  an  order  of  a 
local  draft  board  has  been  stayed,  and  that  lie  is 
under  no  legal  requirement  to  comply  with  such 
order,  violates  said  order,  he  does  not  do  so  know- 
ingly. ' ' 

26.  Said  District  Court  erred  in  refusing  to  give 
to  the  jury  the  following  instruction,  requested  by 
the  defendant: 

"You  are  instructed  that  a  registrant  claiming 
classification  as  a  conscientious  objector  under  the 
Selective  Training  and  Service  Act  is  entitled  to  be 
informed  of  evidence  submitted  against  him,  either 
to  a  local  Draft  Board,  a  hearing  officer,  or  an  ap- 
IDeals  board  in  order  that  he  may  have  an  opportu- 
nity to  meet  such  adverse  evidence  by  submitting 
evidence  in  refutation  thereof. 

"You  are  further  instructed  that  if  evidence  is 
submitted  to  a  local  draft  board,  to  a  hearing  officer, 
or  to  a  board  of  appeals  in  the  Selective  Training 
and  Service  System,  which  evidence  is  not  sub- 
mitted to  the  registrant  and  which  evidence,  the 
registrant  has  no  opportunity  to  answer,  a  classifica- 
tion or  an  order  made  by  such  agency  or  agencies 
of  such  Training  and  Service  System  violates  due 
process  of  law  and  is  unlawful. 

Morgan  v.  United  States,  298  U.S.  468 

Morgan  v.  United  States,  304  U.S.  1 

"You  are  further  instructed  that  a  registrant  is 
not  required  to  obey  an  order  of  a  local  draft  board 
if  the  order  is  unlawful. 
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Hopper  V.  United  States,  Ninth  Circuit  Court 
of  Appeals,  Dec.  18,  1942. 

27.  Said  District  Court  erred  in  refusing  to  give 
to  the  jury  the  following  instruction,  requested  by 
the  defendant: 

"You  are  instructed  that,  under  the  Rules  and 
Regulations  of  the  Selective  Training  and  Service 
Act,  a  registrant  is  entitled  to  a  IV-E  classification, 
if  he  has  been  found  by  reason  of  religious  training 
and  belief  to  be  conscientiously  opposed  to  war  in 
any  form  and  to  be  conscientiously  opposed  to  both 
combatant  and  non-combatant  military  service,  and 
every  such  registrant  shall  be  available  for  general 
service  in  work  of  national  importance  under 
civilian  direction  when  found  to  be  acceptable  for 
such  service. 

Rules   and   Regulations,    Selective    Training 
and  Service  Act,  622.51 

"You  are  instructed  that  the  Selective  Training 
and  Service  Act  provides  that  no  person  shall  be 
required  to  be  subject  to  combatant  training  and 
service  in  the  land  or  naval  forces  of  the  United 
States  who,  by  reason  of  religious  training  and 
belief,  is  conscientiously  opj)Osed  to  participation  in 
war  in  any  form. 

Selective  Training  and  Service  Act,  Sec.  5 :0. 

28.  Said  District  Court  erred  in  refusing  to  give 
to  tlie  jury  tlie  following  instruction,  requested  by 
the  defendant: 

"You  are  instructed  that  if  a  registrant  has  been 
advised  by  an  agency  of  the  Selective  Training  and 
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Service  System  that  his  classification  is  being  re- 
viewed, and  the  registrant  relies  in  good  faith  upon 
said  representation  and  in  good  faith  believes  tJiat 
an  order  of  a  local  draft  board  is  stayed  while  said 
review  is  pending  that  any  violation  by  said  regis- 
trant, under  the  above  circumstances,  of  any  order 
of  a  local  draft  board  is  not  felonious. 

"You  are  further  instructed  that  if  a  registrant 
in  good  faith  because  of  reliance  upon  information 
which  he  in  good  faith  believes,  that  an  order  of  a 
local  draft  board  has  been  stayed,  and  that  he  is  un- 
der no  legal  requirement  to  comply  with  such  order, 
and  said  registrant  however  violates  said  order,  that 
said  violation  is  not  felonious." 

29.  Said  District  Court  erred  in  refusing  to  give 
to  the  jury  the  following  instruction,  requested  by 
the  defendant : 

"You  are  instructed  that  if  a  registrant  has  been 
advised  by  an  agency  of  the  Selective  Training  and 
Service  System  that  his  classification  is  being  re- 
viewed, and  the  registrant  relies  in  good  faith  upon 
said  representation,  and  in  good  faith  believes  that 
an  order  of  a  local  draft  board  is  stayed  while  said 
review  is  pending,  that  any  violation  by  said  regis- 
trant, under  the  above  circumstances,  of  any  order 
oi'  a  local  draft  board  is  not  wilful. 

''You  are  further  instructed  that  if  a  registrant 
in  good  faith,  ))ecause  of  reliance  upon  information 
which  he  in  good  faith  believes,  that  an  order  of  a 
local  draft  l)oard  has  been  stayed,  and  that  he  is 
under  no  legal  requirement  to  com])ly  with  such 
order,  and  said  registrant  however  violates  said  or- 
der, that  said  violation  is  not  wilful." 
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30.  Said  District  Court  erred  in  refusing  to  give 
to  the  jury  the  following  instruction,  requested  by 
the  defendant: 

"You  are  further  instructed  more  particularly 
that  if  the  order  of  the  local  or  appeal  boards  in 
classifying  the  defendant  was  made  arbitrarily  or 
capriciously,  or  was  the  result  of  passion  or  prej- 
udice; or  was  made  in  disregard  of  the  evidence 
presented  to  it,  or  if  there  was  not  substantial  evi- 
dence to  sustain  the  finding  of  the  local  board ;  or  if 
the  defendant  was  denied  any  hearing  at  all ;  or  was 
denied  a  full  and  fair  hearing,  the  order  of  the  local 
or  appeal  board  in  ordering  the  defendant  to  report 
for  induction  into  the  armed  forces  was  an  illegal 
order  since  it  was  made  as  a  result  of  the  depriva- 
tion of  the  defendant  of  his  right  of  due  process  of 
law. 

*'It  is  for  the  jury  to  determine  the  facts  as  to 
whether  any  of  the  above  took  place  in  the  case  of 
the  defendant. 

31.  Said  District  Court  erred  in  refusing  to  give 
to  the  jury  the  following  instruction,  requested  by 
the  defendant: 

''You  are  instructed  that  the  defendant  is  charged 
with  having  feloniously  failed  to  report  for  induc- 
tion into  the  armed  forces  of  the  United  States. 
You  must  therefore  tind  the  defendant  not  guilty 
if  you  find  that  he  did  not  feloniously  fail  to  report 
for  induction ;  or  if  you  find  that  there  is  a  reason- 
able doubt  as  to  whether  the  defendant  feloniously 
failed  to  report  you  will  find  the  defendant  not 
guilty. 
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32.  Said  District  Court  erred  in  giving  and 
reading,"  to  the  iurv  Government's  instruction  Num- 
ber  IV  after  modification  by  the  Court,  for  the  rea- 
son that  the  same  even  as  modified  did  not  conform 
to  the  law.  The  defendant  excepted  to  the  same. 
Said  instruction  reads  as  follows: 

"You  are  instructed  that  the  decision  of  the  local 
board  and  the  appeal  board,  with  respect  to  the 
proper  classification  of  the  registrant,  is  final  and 
conclusive.  It  is  not  within  your  province  to  deter- 
mine whether  the  defendant  was  getting  a  fair  hear- 
ing before  the  Board,  nor  whether  or  not  the  Board 
erred  in  classifying  him. 

"What  you  are  now  to  determine,  beyond  a  rea- 
sonable doubt,  and  it  is  your  exclusive  province  to 
determine,  is  w^hether  or  not  the  defendant  after 
registering  and  receiving  the  order  of  the  Board, 
knowingly  failed  to  respond  to  the  Board's  order  to 
report  for  induction.  In  determining  this  you  may 
consider  any  matters  other  than  those  mentioned 
which  might  indicate  to  you  the  lack  of  intent  on  the 
part  of  the  defendant  to  disregard  the  Board's 
order,  such  as,  whether  or  not  the  notice  to  report 
was  sent  to  the  registrant  and  whether  or  not  the 
registrant  actually  received  or  failed  to  receive  it 
through  no  fault  or  neglect  of  his  own,  or  in  good 
faith  believed  the  order  of  induction  was  sus- 
pended. ' ' 

33.  The  District  Court  erred  in  giving  and  read- 
ing to  tlie  jury  Governm.ent 's  instruction  A"I.  as 
modified,  for  the  reason  that  the  same,  even  as  modi- 
fied, did  not  conform  to  the  law.     The  defendant 
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excepted  to  the  same.  Said  instruction  reads  as 
follows : 

''You  are  instructed  that  this  defendant  had  no 
right  under  the  Act  or  Selective  Service  Regula- 
tions to  appeal  to  the  President  or  to  the  State  or 
National  Director  of  Selective  Service  for  the  de- 
termination of  the  Board  of  Appeals  and  therefore 
no  10-day  period  for  appeal  or  stay  of  execution 
existed  and  the  local  board  was  not  required  to  wait 
any  period  between  the  time  the  defendant  was  noti- 
fied of  his  classification  and  the  time  the  defendant 
was  ordered  to  report  for  induction. 

''You  are  further  instructed  that  any  order  to 
report  for  induction  issued  by  local  board  228,  after 
the  defendant  was  notified  of  the  appeal  board's 
determination ;  that  is,  that  he  had  been  retained  in 
classification  1-A-O,  is  effective  and  valid  and  must 
be  obeyed  by  the  registrant,  unless  the  registrant, 
the  defendant,  in  good  faith  believed  the  order  of 
induction  was  suspended  and  therefore  not  effec- 
tive." 

35.  The  District  Court  erred  in  entering  judg- 
ment ujion  the  verdict  and  imposing  sentence  on  the 
defendant  because  the  record  shows  that  the  induc- 
tion order  was  issued  prior  to  the  expiration  of  ten 
days  after  the  defendant's  classification,  contrary 
to  the  provisions  of  the  Selective  Training  and 
Service  Act  of  1940  and  the  amendments  thereto. 
Mrs.  Sniff,  the  chief  clerk  of  the  local  board  testi- 
fied on  direct  examination  (Page  42,  lines  15-18  of 
Transcript)  as  follows: 

"Q.  Now,  was  the  defendant  notified  of  the  Ap- 
peal Board's  action? 
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A.  Yes,  he  was,  on  August  31st  he  was  mailed 
a  D.S.S.  Form  58." 

On  Sept.  3,  1942,  a  D.S.S.  Form  150  to  report  for 
induction  on  S-ept.  14,  1942  was  mailed  to  defendant. 
(P.  9,  Bill  of  Exceptions). 

CONCLUSION: 

Wherefore,  the  defendant  prays  that  by  reason 
of  the  errors  aforesaid,  the  judgment  and  sentence 
imposed  upon  him  be  rev-ersed  and  held  for  naught. 
LELAND  S.  BOWER, 
DAVID  R.  RUBIN, 
By   DAVID  R.  RUBIN, 

Attorneys  for  Defendant  and 
Appellant. 

Received  copy  July  2,  1942. 

MILDRED  L.  KLUCKHOHN. 

[Endorsed] :     Filed  July  2,  1943. 


[Endorsed]:  No.  10362.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Mario 
Joseph  Pacman,  Appellant,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Central 
Division. 

Filed  August  16,  1943. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


150  Mario  Joseph  Pacman  vs. 

United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10362 
MARIO  JOSEPH  PACMAN, 


vs. 


Appellant, 

UNITED  STATES  OF  AMERICA, 

Appellee. 

ORDER   THAT   CERTAIN   EXHIBITS   NEED 
NOT  BE  PRINTED 

It  appearing  that  appellant  has  designated  the 
entire  transcript  of  record  as  necessary  for  consid- 
eration of  the  points  relied  upon,  and  that  all  ex- 
hibits which  are  capable  of  economical  reproduction 
are  being  included  within  the  printed  transcript  of 
record,  and  good  cause  therefor  appearing, 

It  Is  Ordered  that  Government's  Exhibits  1,  2 
and  3,  and  Defendant's  Exhibit  B  for  identification 
need  not  be  printed,  but  may  be  considered  by  this 
Court  in  their  original  form. 

CURTIS  D.  WILBUR, 

Senior  United  States  Circuit 
Judge. 

Dated:     San  Francisco,  Calif.,  February  8,  1944. 

[Endorsed]:  Filed  Feb.  8,  1944.  Paul  P. 
O'Brien,  Clerk. 
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UxiTED  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Statement  of  Pleadings  and  Jurisdictional  Facts. 

On  January  13,  1943,  the  appellant  was  indicted  for 
knowingly,  wilfully,  unlawfully  and  feloniously  failing  to 
report  for  induction  into  the  Armed  Forces  of  the  United 
States  of  America  on  September  14,  1942,  at  Los  An- 
geles, California,  within  the  Southern  District  of  Cali- 
fornia, Central  Division.  The  indictment  was  brought 
under  United  States  Code,  Appendix,  Title  50,  Section 
311.  [Tr.  of  Record,  pp.  2  and  3.]  On  January  21, 
1943,  the  appellant  plead  not  guilty  [Tr.  p.  5],  the  case 
set  for  trial  January  27,  1943,  and  on  January  29,  1943, 
the  jury  returned  a  verdict  of  guilty.  On  February  1,  1943, 
the  appellant  was  sentenced  to  two  years  in  a  penitentiary. 
On  February  5,   1943,  a  Notice  of  Appeal  was  filed  by 
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appellant's  then  attorney.  [Tr.  pp.  8  and  9.]  The  time 
for  settHng  and  filing  the  Bill  of  Exceptions  was  extended 
a  number  of  times,  the  last  extension  being  to  July  31, 
1943.  [Tr.  pp.  14  to  24,  incl.]  The  Bill  of  Exceptions 
was  filed  on  July  31,  1943.  [Tr.  pp.  28  to  133,  inch]  The 
Transcript  of  Record  was  filed  August  16,  1943. 

A  Concise  Abstract  or  Statement  of  the  Case. 

Appellant  is  a  citizen  of  the  United  States,  single,  born 
July  13,  1907,  and  was  employed  as  claims  deputy  for 
the  State  of  California;  that  he  registered  under  the 
Selective  Training  and  Service  Act  of  1940  on  October  16, 
1940,  at  Los  Angeles,  California;  that  on  the  20th  day 
of  December,  1940,  there  was  mailed  to  him  a  Selective 
Service  Questionaire,  which  was  signed  by  the  registrant 
and  filed  with  the  Board  on  December  26,  1940.  The  ap- 
pellant claimed  an  exception  to  combatant  military  service 
and  was  first  classified  on  January  6,  1941,  and  was  placed 
in  1-D  as  a  student;  that  on  July  8,  1941,  he  was  reclassi- 
fied 1-H  because  of  over-age;  that  on  January  30,  1942, 
he  filed  a  Conscientious  Objector's  form.  No.  47  D.  S.  S. ; 
that  on  March  13,  1942  appellant  was  reclassified  1-A; 
that  on  March  26,  1942,  appellant  was  classified  1-A-O. 
In  his  letter  dated  March  27,  1942,  addressed  to  the 
Selective  Service  Board  [Defendant's  Exhibit  E,  pp. 
67-71]  appellant  sets  forth  at  length  the  reasons  for  his 
position.  On  April  13,  1942,  appellant  wrote  to  his  Local 
Board  asking  for  reclassification.  [Government's  Ex- 
hibit 6,  pp.  35-36.]  Said  letter  was  interpreted  by  the 
Local  Board  as  a  request  for  reclassification  to  IV-E, 
claiming  exemption  not  only  from  combatant  military 
service,   but    also    from    non-combatant    military    service. 
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The  Board  rejected  appellant's  request  by  letter  dated 
April  15,  1942.  [Government's  Exhibit  7,  pp.  37-38.] 
Under  date  of  April  18,  1942,  appellant  requested  an  ap- 
peal. [Government's  Exhibit  8,  p.  38;  Government's  Ex- 
hibit 8-A,  pp.  40-50.] 

On  August  20,  1942,  the  Appeal  Board  sustained  the 
Local  Board's  decision,  placing  appellant  in  1-A-O.  Ap- 
pellant's appeal  was  denied  by  the  Appeal  Board  by  reason 
of  its  reliance  upon  the  FBI  report,  which  report  was  the 
result  of  an  investigation  by  the  FBI  without  a  hearing 
or  opportunity  afforded  the  appellant  to  disprove  or  over- 
come the  effects  of  said  investigation.  On  August  31, 
1942,  appellant  was  mailed  D.  S.  S.  Form  58.  notifying 
him  of  the  Appeal  Board's  action. 

On  September  2,  1942,  the  appellant  sent  a  letter  to  his 
Selective  Service  Board  stating  that  he  was  appealing 
for  a  presidential  review  and  asked  for  a  stay  of  induc- 
tion. [Defendant's  Exhibit  C,  pp.  61-62.]  On  September 
3,  1942,  there  was  mailed  appellant  Form  D.  S.  S.  150 
to  report  at  5 :45  a.  m.  on  the  14th  day  of  September, 
1942,  for  induction.  [Government's  Exhibit  9,  pp.  50-52.] 
Appellant  did  not  accept  the  call.  On  September  14,  1942, 
a  Notice  of  Suspected  Delinquency  was  mailed  to  appel- 
lant.    [Government's  Exhibit  10,  pp.  53-54.] 

On  September  4,  1942,  appellant  appealed  to  Major 
Leitch,  California  State  Director  of  Selective  Service,  re- 
questing presidential  review  and  stay  of  induction  [De- 
fendant's Exhibit  J,  p.  78]  and  received  a  reply  thereto 
stating  that  the  matter  would  be  given  consideration. 
[Defendant's  Exhibit  A,  p.  79.] 

That  appellant  offered  in  evidence  a  letter  to  said  Major 
Leitch  dated  September  4,   1942,  with  five  pages  of  his 


reply  to  the  FBI  report.  [Defendant's  Exhibit  K — see 
original.]  On  September  4,  1942,  appellant  sent  a  tele- 
gram to  the  National  Director  of  Selective  Service  re- 
questing a  presidential  review  and  stay  of  induction  pend- 
ing review.  About  September  4,  1942,  appellant  sent  a 
telegram  to  the  National  Service  Board  for  Religious  Ob- 
jectors to  the  same  effect  as  said  Exhibit  "M,"  and  in 
reply  thereto,  received  a  telegram  stating  that  the  induc- 
tion order  should  not  have  been  issued  until  ten  days  after 
classification.  Appellant  relied  upon  the  information  con- 
tained in  said  reply  and  because  of  said  reliance,  failed  to 
appear  for  induction.  Said  last  two  telegrams  were  De- 
fendant's Exhibits  "N"  and  "O"  for  Identification.  On 
September  19,  1942,  appellant  was  informed  by  Major 
Leitch  that  his  request  for  intervention  was  denied  and 
appellant  testified  that  he  would  have  complied  with  the 
Order  of  Induction  were  it  not  for  the  fact  that  he  be- 
lieved said  order  was  being  reviewed  and  that  when  he 
received  a  communication  from  his  Local  Board  dated 
September  3,  1942,  that  a  stay  of  induction  could  only 
be  ordered  by  the  State  or  National  Director  of  Selective 
Service  [Government's  Exhibit  12.  p.  86],  he  thought 
that  he  could  still  have  recourse  to  said  State  and  Na- 
tional Directors,  and  that  he  did  not  know  that  if  he 
failed  to  report  for  induction,  he  would  be  violating  the 
law,  but  that  if  he  had  not  attempted  to  appeal,  he  would 
have  reported  for  induction  at  the  time  and  place  so 
ordered. 
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Specification  of  Assigned  Errors  to  be  Relied  Upon. 

Numbers  1,  3,  7,  9,  11,  12,  18,  25,  28,  29,  31  of  As- 
signment of  Errors. 

Argument  of  the  Case. 

It  will  be  noted  that  many  assignments  of  errors  are 
not  to  be  relied  upon.  The  reason  for  this  is  the  decision 
of  the  Supreme  Court  in  the  case  of  Falbo  v.  The  United 
States,  320  U.  S.  549.  Whatever  our  individual  points  of 
view  may  be  as  to  the  respective  merits  of  the  majority 
and  dissenting  opinions  of  the  Court,  we  must,  neverthe- 
less, recognize  the  binding  force  and  effect  of  the  ma- 
jority opinion.  It  is  noteworthy  that  the  dissenting  opinion 
was  written  by  Justice  Murphy  who  is  the  only  member 
of  the  present  Court  to  wear  a  uniform  in  this  war. 

Our  position  is  that  the  Falbo  case  is  decisive  of  some, 
but  not  all  of  the  points  raised  in  this  appeal.  In  so  far 
as  that  decision  applies,  we  yield  to  its  final  authority, 
although  admittedly  cherishing  a  preference  for  the  dis- 
senting argument  of  Justice  Murphy.  We  proceed  now 
to  consider  those  assignments  of  error  not  covered  by  the 
Falbo  case. 


POINT  ONE. 
Assignment   of  Error   No.    18   Is  As   Follows: 

There  is  further  error  in  the  record  of  the  District 
Court  in  the  prejudicial  remarks  of  the  plaintiff's  counsel, 
and  particularly  in  the  closing  paragraphs  set  forth  in  the 
Bill  of  Exceptions,  especially  the  last  sentence  [Tr.  p. 
1 10] ,  as  follows : 

"I  ask  you  gentlemen  to  bring  a  verdict  worthy  of 
a  man  of  this  calibre  who  is  willing  to  let  your  sons 
and  brothers  and  friends  go  out  and  give  their  lives 
for  a  country  which  gives  him  the  constitutional 
guarantee  of  a  fair  and  full  trial  in  which  he  can 
hide  behind  the  defenses  he  has  interposed  on  his  own 
behalf." 

With  the  country  at  war  and  some  of  the  members  of 
the  jury  probably  having  sons  or  brothers  and  certainly 
friends  in  the  armed  forces  of  our  country  and  some  of 
them  probably  on  active  fronts  in  distant  lands,  this  lan- 
guage was  intended  and  calculated  to  arouse  the  emotions, 
passions,  prejudices,  indignation  and  resentment  of  the 
members  of  the  jury  and  undoubtedly  did  have  this  effect 
and  was  therefore  prejudicial  to  the  legal  rights  of  the 
defendant  since  it  resulted  in  his  not  having  a  fair  trial 
and  his  being  denied  and  deprived  of  due  process  of  law. 


In  the  case  of  Viereck  v.  The  United  States,  318  U.  S. 
236,  63  S.  Ct.  561,  87  L.  Ed.  734,  the  Supreme  Court 
held  a  similar  appeal  could  only  have  the  purpose  and  effect 


— 7— 

of  arousing  passion  and  prejudice.     In  that  case  the  lan- 
guage in  question  was  the  following: 

"In  closing,  let  me  remind  you,  ladies  and  gentle- 
men, that  this  is  war.  This  is  war,  harsh,  cruel, 
murderous  war.  There  are  those  who,  right  at  this 
very  moment,  are  plotting  your  death  and  my  death; 
plotting  our  death  and  the  death  of  our  families  be- 
cause we  have  committed  no  other  crime  than  that 
we  do  not  agree  with  their  ideas  of  persecution  and 
concentration  camps. 

"This  is  war.  It  is  a  fight  to  the  death.  The 
American  people  are  relying  upon  you  ladies  and 
gentlemen  for  their  protection  against  this  sort  of  a 
crime,  just  as  much  as  they  are  relying  upon  the  pro- 
tection of  the  men  who  man  the  guns  in  Bataan 
Peninsula,  and  everywhere  else.  They  are  relying 
upon  you  ladies  and  gentlemen  for  their  protection. 
We  are  at  war.     You  have  a  duty  to  perform  here. 

"As  a  representative  of  your  Government  I  am 
calling  upon  every  one  of  you  to  do  your  duty."  (See 
footnote,  page  247.) 

In  commenting  on  the  effect  of  said  language,  at  page 
248,  the  Court  says: 

"At  a  time  when  passion  and  prejudice  are 
heightened  by  emotions,  stirred  by  our  participation 
in  a  great  war,  we  do  not  d(^ubt  that  these  remarks 
addressed  to  the  jury  were  highly  prejudicial,  and 
that  they  were  offensive  to  the  dignity  and  good  order 
with  which  all  proceedings  in  court  should  be  con- 
ducted. IVe  think  that  the  trial  judge  should  have 
stopped  connsel's  discourse  zmthout  zuaiting  for  an 
objection.  'The  United  States  Attorney  is  the  repre- 
sentative not  of  an  ordinary  party  to  a  controversy, 


but  of  a  sovereignty  whose  oblig"ation  to  g-overn  im- 
partially is  as  compelling  as  its  obligation  to  govern 
at  all ;  and  whose  interest,  therefore,  in  a  criminal 
prosecution  is  not  that  it  shall  win  a  case,  but  that 
justice  shall  be  done.  As  such,  he  is  in  a  peculiar 
and  very  definite  sense  the  servant  of  the  law,  the 
two  fold  aim  of  which  is  that  g"uilt  shall  not  escape 
or  innocence  suffer.  He  may  prosecute  with  earnest- 
ness and  vigor — indeed,  he  should  do  so.  But,  while 
he  may  strike  hard  blows,  he  is  not  at  liberty  to 
strike  foul  ones.  It  is  as  much  his  duty  to  refrain 
from  improper  methods  calculated  to  produce  a 
wrongful  conviction  as  it  is  to  use  every  legitimate 
means  to  bring  about  a  just  one.'  Berger  v.  United 
States,  295  U.  S.  78,  88."     (Italics  supplied.) 

The  Viereck  case  may  well  be  considered  a  leading 
case.  In  the  short  time  that  has  elapsed  since  that  de- 
cision it  has  been  cited  and  followed  on  a  number  of  oc- 
casions, among  them  the  following: 

In  Bagley  v.  The  United  States,   136  Fed.   (2d)   567, 
at  page  570,  the  Court  says : 

"  'At  a  time  when  passion  and  prejudice  are 
heightened  by  emotions,  stirred  by  our  participation 
in  a  great  war,'  Viereck  v.  United  States,  63  S.  Ct. 
561,  566,  87  L.  Ed ,  we  must  be  particularly  care- 
ful to  hold  to  the  foundations  of  our  freedom." 

In  The  United  States  v.  Coffman,  50  Fed  Supp.  823, 

at  page  826,  a  decision  by  Judge  Yankwich,   the   Court 

says: 

"The  rules  of  fair  play  in  criminal  detection  and 
prosecution   should  be  observed  with  greater  strict- 


ness  'at  a  time  when  passion  and  prejudice  are 
heightened  by  emotions,  stirred  by  our  participation 
in  a  great  war.'  Viereck  v.  United  States,  1943, 
318  U.  S.  236,  248,  63  S.  Ct.  561,  566,  87  L.  Ed." 

The  California  State  Courts  have  likewise  followed  and 
quoted  from  the  Viereck  case:  People  v.  McDaniel,  140 
P.  (2d)  88,  at  page  92,  opinion  by  Justice  Doran,  and 
People  V.  Lynch,  140  P.  (2d)  418,  at  page  424,  where 
Justice  White  says: 

*'What  was  said  by  the  Chief  Justice  of  the  United 
States  Supreme  Court  in  the  case  of  Viereck  v. 
United  States,  318  U.  S.  236,  63  S.  Ct.  561,  566, 

87  L.  Ed ,  reflects  our  views  as  to  the  duties  and 

obligations  of  a  prosecuting  officer." 

The  fact  that  no  exception  was  taken  to  the  said  argu- 
ment of  plaintiff's  counsel  does  not  preclude  this  Court 
from  considering  the  same.  The  Supreme  Court  itself 
says  in  the  Viereck  case,  as  quoted  above:  "We  think 
that  the  trial  judge  should  have  stopped  counsel's  discourse 
without  waiting  for  an  objection."  Again,  in  United 
States  V.  Atkinson,  297  U.  S.  157,  at  page  160,  the  Court 
says: 

"In  exceptional  circumstances,  especially  in  criminal 
cases,  appellate  courts,  in  the  public  interest,  may,  of 
their  own  motion,  notice  errors  to  which  no  exception 
has  been  taken,  if  the  errors  are  obvious,  or  if  they 
otherwise  seriously  affect  the  fairness,  integrity  or 
public  reputation  of  judicial  proceeding.  See  New 
York  Central  R.  Co.  v.  Johnson,  279  U.  S.  310,  318; 
Brasfield  v.  United  States,  272  U.  S.  448,  450." 
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in said  case  of  New  York  Centred  R.  Co.  v.  Johnson, 
supra,  at  page  318,  the  Court,  through  Justice  Stone,  says: 

"The  state,  whose  interest  it  is  the  duty  of  court 
and  counsel  aHke  to  uphold,  is  concerned  that  every 
litigation  be  fairly  and  impartially  conducted  and  that 
verdicts  of  juries  be  rendered  only  on  the  issues  made 
by  the  pleadings  and  the  evidence.  The  public  inter- 
est requires  that  the  Court  of  its  ozvn  motion,  as  is  its 
power  and  duty,  protect  suitors  in  their  right  to  a 
verdict  uninfluenced  by  the  appeals  of  counsel  to 
passion  or  prejudice."     (Italics  supplied.) 

Under  the  circumstances  present  in  this  case,  with  the 
conditions  prevailing  at  the  time  of  said  trial,  to  wit,  a  little 
over  a  year  after  Pearl  Harbor,  and  with  the  argument 
for  the  plaintiff  being  made  by  an  attractive  young  lady, 
as  Assistant  United  States  District  Attorney,  the  lan- 
guage in  question  constitutes  such  a  strong  appeal  to  the 
emotions  of  the  jury  as  to  require  a  reversal  of  the  con- 
viction in  and  of  itself.  As  is  said  by  the  Court  in 
Ippolito  V.  The  United  States,  108  F.  (2d)  668,  at  page 
671: 

"Sometimes  a  single  misstep  may  be  so  destructive 
of  a  right  of  a  defendant  to  a  fair  trial  that  reversal 
must  follow.  Pharr  v.  United  States,  6  Cir.  48  F. 
(2d)  767." 

There  have  been,  of  course,  numerous  cases  of  reversals 
by  appellate  courts  on  account  of  argument  of  counsel, 
particularly  counsel  for  the  Government.  Each  case,  how- 
ever, must  be  decided  on  its  own  facts,  in  accordance  with 
certain  established  principles.  It  is  hard  to  imagine  a 
more  direct  and  forceful  appeal  to  the  feelings,  the  passion 
and  prejudice  of  the  jurors  than  is  contained  in  the  lan- 
guage in  question.     It  is  fair  to  assume  that  at  that  time, 
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with  the  draft  having  been  in  effect  since  October,  1940, 
and  the  country  at  war  for  over  a  year,  at  least  some 
of  the  jurors  had  "sons  and  brothers  and  friends"  in  the 
Armed  Forces,  who  were  either  then  risking  or  were 
shortly  about  to  risk  their  lives  and  limbs  for  their  coun- 
try. This  was  not  an  issue  in  the  case.  This  argument 
was  not  only  improper,  but  also  highly  prejudicial.  If 
permitted  to  go  unrebuked  by  the  decision  of  this  Court, 
one  of  the  most  precious  rights  of  our  citizens  would  be 
in  danger.  As  was  said  by  the  Court  in  Beck  v.  The 
United  States,  33  F.  (2d)  107,  at  page  114: 

"A  trial  in  the  United  States  court  is  a  serious 
effort  to  ascertain  the  truth;  atmosphere  should  not 
displace  evidence;  passion  and  prejudice  are  not  aids 
in  ascertaining  the  truth,  and  studied  efforts  to 
arouse  them  cannot  be  countenanced;  the  ascertain- 
ment of  the  truth,  to  the  end  that  the  law  may  be 
fearlessly  enforced,  without  fear  or  favor,  and  that 
all  men  shall  have  a  fair  trial,  is  of  greater  value  to 
society  than  a  record  for  convictions." 

What  was  said  by  the  Supreme  Court  of  the  United 
States  in  E.r  parte  Milligan,  71  U.  S.  2,  18  L.  Ed.  281, 
has  strong  application  to  the  present  case.  In  that  famous 
case,  at  page  118,  the  Court  says: 

"No  graver  question  was  ever  considered  by  this 
court,  nor  one  which  more  nearly  concerns  the  rights 
of  the  whole  people;  for  it  is  the  birthright  of  every 
American  citizen  when  charged  with  crime,  to  be 
tried  and  punished  according  to  law." 

"To  be  tried  and  punished  according  to  law"  means 
that  the  party  accused  of  crime,  any  crime,  is  entitled  to 
the  protection  afforded  him  by  the  established   and   ac- 
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cepted  rules  of  criminal  trial  and  procedure.  To  deprive 
him  of  any  the  least  of  the  same  is  violative  of  said 
principle  so  clearly  enunciated  by  our  Supreme  Court  in 
the  famous  case  of  Ex  parte  Milligan,  supra. 

At  another  point  in  said  Milligan  case,   at  page   120, 
the  Court  says: 

"The  Constitution  of  the  United  States  is  a  law 
for  rulers  and  people,  equally  in  war  and  in  peace, 
and  covers  with  the  shields  of  its  protection  all  classes 
of  men,  at  all  times,  and  under  all  circumstances." 

In  the  concurring  opinion  in  the  Milligan  case,  page 
132,  Chief  Justice  Chase  says: 

"The  crimes  with  which  Milligan  was  charged 
were  of  the  gravest  character,  and  the  petition  and 
exhibits  in  the  record,  which  must  here  be  taken  as 
true,  admit  his  guilt.  But  whatever  his  desert  of 
punishment  may  be,  it  is  more  important  to  the  coun- 
try and  to  every  citizen  that  he  should  not  be  punished 
under  an  illegal  sentence,  sanctioned  by  this  court 
of  last  resort,  than  that  he  should  be  punished 
at  all.  The  laws  which  protect  the  liberties  of  the 
whole  people  must  not  be  violated  or  set  aside  in 
order  to  inflict,  even  upon  the  guilty,  unauthorized 
though  merited  justice." 

It  is  submitted  that  the  same  principle  applies  no  mat- 
ter what  the  law  is  which  is  violated — certainly  the  proper 
conduct  of  a  trial  is  as  fundamental  and  important  as  any 
other  right  and  a  part  of  the  law  of  the  land.  These 
clear  and  emphatic  statements  in  the  Milligan  case  are  all 
the  more  applicable  in  a  case  like  the  present  where  the 
guilt  of  the  accused  is  so  far  from  being  admitted  that  it 
is  strenuously  denied. 
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POINT  II. 

Number  12  of  Assignments  of  Error  Is  as  Follows: 

Said  District  Court  erred  in  making  certain  comments 
in  the  course  of  the  trial  which,  while  done  without  any 
intention  of  being  unfair  to  the  defendant  (counsel  have 
too  high  a  regard  for  the  judge  who  sat  in  this  case  to 
even  dream  of  accusing  him  of  intentional  unfairness  or 
bias  in  any  case  at  any  time),  resulted  in  the  failure  of 
the  defendant  to  have  a  fair  trial,  and  which  comments 
and  conduct  of  the  court  were  prejudicial  to  the  rights 
of  the  defendant,  in  that  they  show  the  impatience  of  the 
court  with  defendant's  case  and  must  have  had  some  in- 
fluence on  the  jury  and  its  verdict.  Among  said  com- 
ments are  the  following: 

(a)  The  defendant's  counsel  asked  the  defendant  the 
following  question  [Tr.  p.  83,  lines  1-6]  : 

"Did  you,  prior  to  the  time  of  being  prosecuted, 
make  any  attempt  to  get  into  any  branch  of  the 
United  States  Army,  under  military  supervision, 
where  there  would  be  danger  to  you,  but  would 
be  such  you  would  not  have  to  kill?" 

An  objection  to  said  question  was  sustained 
with  the  following  comment  by  the  court,  "I  have 
listened  enough  to  your  arguments." 

(b)  Again   when  defendant's  counsel   inquired  of  the 
court   [Tr.  p.  83,  lines  22  fi]  : 

"Will  Your  Honour  permit  me  a  short  recess 
so  that  I  may  get  my  papers  in  order?",  the  court 
responded,  "I  am  going  to  try  to  get  through.  I 
will  have  to  ask  you  to  proceed." 
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(c)  Again  [Tr.  p.  95,  lines  7-8]  appears  the  following: 

"The  Court:  'I  am  going  to  finish  this  case  to- 
night.  I  have  spent  two  whole  days  on  it.'  " 

(d)  Again,  when  counsel  for  defendant  moved  to  re- 
open the  case  to  ask  the  defendant  several  ques- 
tions, in  granting  the  motion,  the  court  said  [Tr. 
p.  99,  lines  36  ff] : 

"The  Court:  Tt  is  a  matter  entirely  in  the  dis- 
cretion of  the  court.  I  am  three  days  on  a  case 
that  should  have  taken  one.     I  will  permit  it.'  " 

(e)  Said  conduct  of  the  court  is  in  sharp  contrast 
with  the  court's  attitude  towards  the  Government's 
counsel.  The  record  shows  [Tr.  p.  100,  lines  36  if] 
as  follows: 

"Miss  Kluckholn:    'Your  Honour,  the  Government 
moves   that  the  case   be   reopened   and   that   I   be 
permitted  to  question  the  defendant.' 
"The  Court:     Tt  is  granted.   Proceed.'  " 


We  respectfully  submit  that  said  comments  and  con- 
duct of  the  trial  court  constituted  reversible  error.  We 
submit  that  the  trial  judge  did  not  conform  to  those 
standards  of  fairness  and  impartiality  which  the  Consti- 
tution and  the  law  of  the  land  accords  to  every  citizen 
accused  of  the  commission  of  a  crime.  As  was  stated  by 
the  court  in  the  case  of  Egan  v.  The  United  States,  287 
Fed.  958,  at  page  971 : 

"The  trial  judge  should  be  so  impartial,  in  the  trial 
of  a  criminal  case,  that  by  no  word  or  act  of  his  may 
the  jury  be  able  to  detect  his  personal  convictions  as 
to  the  guilt  or  innocence  of  the  accused." 
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Intentional  unfairness  is  not  claimed  here  nor  does  it 
have  to  be  shown.  What  was  said  by  this  Honorable 
Court  in  the  case  of  Williams  v.  United  States,  93  Fed. 
(2d)  685,  at  687,  is  quite  applicable  here,  as  follows: 

"In  reviewing  this  assignment,  we  are  not  un- 
mindful that  the  able  District  Judge  who  tried  this 
case  has,  heretofore,  established  a  reputation  for  fair- 
ness and  judicial  poise,  and  in  this  opinion  we  do  not 
wish  to  imply  that  the  trial  judge  intentionally  was 
unfair.  But  as  the  authorities  herein  referred  to 
point  out,  the  harm  done  is  not  diminished  where 
the  judge,  by  reason  of  unrestrained  zeal,  or  through 
inadvertence,  departs  from  'that  attitude  of  disinter- 
estedness which  is  the  foundation  of  a  fair  and  im- 
partial trial/  " 

POINT  III. 

Assignment  of  Error  No.  3  Is  as  Follows: 

Said  District  Court  erred  in  refusing  to  admit  in  evi- 
dence Defendant's  Exhibit  "C",  in  that  the  same  has  a 
direct  and  material  bearing  on  the  existence  of  criminal 
intent. 

*     *     * 

The  general  principle  of  law  is  as  set  forth  in  22 
Corpus  Juris  Secundum,  page  84,  "Crime  is  not  com- 
mitted if  the  mind  of  the  person  doing  the  act  is  innocent, 
'Actus  non  facit  reitm,  nisi  mens  sit  rea.' " 

In  order  to  eliminate  intent  as  a  necessary  element  in 
a  statutory  crime,  it  must  clearly  appear  that  such  was 
the  legislative  intent.  It  is  hardly  necessary  to  take  up 
the  time  of  this  Court  to  show  that  this  does  not  clearly 
appear  in  the  Act  in  question.     In  fact,  it  was  assumed 
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throughout  the  trial,  as  will  appear  from  a  reading  of  the 
transcript,  that  criminal  intent  was  a  necessary  element 
to  be  established  beyond  a  reasonable  doubt. 

As  to  the  evidence  which  is  properly  admissible  to 
prove  either  the  existence  or  absence  of  criminal  intent, 
the  general  principle  of  law  is  set  forth  in  Norcott  v.  The 
United  States,  65  F.  (2d)  913,  at  page  918,  as  follows: 

"It  is  always  proper  for  one  charged  with  crime 
to  prove  any  fact  which  throws  light  upon  his  inten- 
tion, where  that  element  is  involved.     *     *     *" 

Exhibit  "C"  for  identification  [Tr.  pp.  61-62]  shows 
that  the  appellant  was  not  seeking  to  evade  the  provisions 
of  the  Act,  but  merely  to  avail  himself  of  an  appeal  to  an 
agency  higher  than  the  Local  and  Appeal  Boards  as  pro- 
vided in  the  Selective  Service  and  Training  Act.  There- 
fore, it  clearly  has  a  bearing  upon  the  intent  of  the  ap- 
pellant. It  was  sent  prior  to  the  induction  date,  in  fact, 
it  was  dated  about  twelve  days  prior  to  the  induction  date, 
and  it  was  error  on  the  part  of  the  court  to  refuse  its 
admission  in  evidence. 

POINT  IV. 
Assignment  of  Error  No.   7  Is  as  Follovv^s: 

Said  District  Court  erred  in  sustaining  the  objections 
to  the  offer  of  Defendant's  Exhibit  "K"  in  evidence,  in 
that  the  same  has  a  direct  and  material  bearing  on  the 
existence  of  criminal  intent. 

*     *     * 

Exhibit  "K"  for  identification  is  the  letter  to  State 
Director  Leitch  with  five  pages  of  appellant's  reply  to  the 
FBI  report.  The  letter  was  dated  September  4.  1942, 
and  is  referred  to  both  in  Defendant's  Exhibit  "J"   [Tr. 
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p.  78]  and  in  Defendant's  Exhibit  "A"  [Tr.  p.  79]. 
Exhibit  "K"  [not  in  Tr. — see  original  Exhibit]  is  a  re- 
quest that  Major  Leitch  review  the  classification,  and  sets 
forth  the  reasons  why  a  Presidential  Review  should  be 
granted.  Said  letter  shows  the  lack  of  criminal  intent  on 
the  part  of  the  appellant  and  should  have  been  admitted 
in  evidence  on  the  basis  of  the  authorities  cited  in  the 
argument  under  Point  III. 

POINT  V. 

Assignment  of  Error  No.  9  Is  as  Follows: 

Said  District  Court  erred  in  sustaining  the  objections 
to  the  offer  of  Defendant's  Exhibits  "N"  and  "O"  in  evi- 
dence (offered  together),  in  that  the  same  has  a  direct 
and  material  bearing  on  the  existence  of  criminal  intent. 

nii     *     * 

Exhibit  ''O"  for  identification  is  a  copy  of  the  telegram 
sent  to  National  Service  Board  for  Religious  Objectors 
on  September  4,  1942,  and  was  a  copy  of  Exhibit  "M", 
the  telegram  sent  to  General  Hershey,  on  the  same  date. 
Exhibit  "N"  is  the  answer  to  Exhibit  "O"  addressed  to 
the  appellant  and  reads  as  follows: 

"Advise  induction  order  should  not  have  issued 
until  ten  days  after  classification.  National  Service 
Board  for  Religious  Objectors." 

It  is  true  the  National  Service  Board  for  Religious 
Objectors  was  not  an  agency  of  the  government,  but  it 
was  organized  to  serve  as  a  guide  and  source  of  authentic 
information  for  religious  objectors  throughout  the  coun- 
try and  had  attained  a  position  of  recognition  as  such. 
It  was  consulted  by  religious  objectors  as  to  their  rights 
and   obligations   and   looked   up   to   by   them.     Appellant 
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felt  that  he  had  a  right  to  rely  upon  what  they  said  to 
him.  In  any  event,  the  fact  that  he  received  the  telegram, 
Exhibit  "N"  for  identification,  prior  to  the  induction  date 
as  appears  from  the  evidence,  and  the  contents  of  said 
telegram  should  have  been  permitted  to  go  to  the  jury 
as  having  a  direct  and  material  bearing  on  appellanl's 
criminal  intent. 

POINT  VI. 

Assignment  of  Error  No.  11  Is  as  FoUov^^s: 

Said  District  Court  erred  in  granting  plaintiff's  motion 
to  strike  out  defendant's  answer  when  the  defendant  was 
asked  what  reason,  if  any,  he  had  for  not  reporting  on 
the  14th  day  of  September,  1942,  to-wit  [Rep.  Tr.  p.  190, 
lines  3-11] : 

"I  didn't  report  because  I  definitely  felt  that  that 
particular  induction  order  was  being  reviewed,  or  my 
classification  was  being  reviewed  and  that  I,  the  wire 
the  court  won't  permit,  and  the  other  is  the  wire 
from  Colonel  Leitch.  I  wouldn't  have  refused  to 
obey  this  induction  order.  It  didn't  tell  me  I  would 
have  to  kill.  I  still  had  an  alternative  if  these  peo- 
ple would  not  give  me  justice  or  consideration,  I 
could  go  there." 

The  answer  was  material  and  properly  admissible  on  the 
issue  of  criminal  intent. 

*     ^li     * 

It  is  submitted  that  criminal  intent  refers  to  what  went 
on  in  the  mind  of  the  appellant,  and  that  he  alone  knows 
the  considerations  influencing  and  directing  his  actions. 
He  should  therefore  certainly  be  permitted  to  testify  there- 
to and  the  Court  erred  in  striking  said  answer. 
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POINT  VII. 

Assignment  of  Error  No.  25   Is  as  Follows: 

Said  District  Court  erred  in  refusing  to  give  to  the 
jury  the  following  instruction,  requested  by  the  de- 
fendant : 

"You  are  instructed  that  if  a  registrant  has  been 
advised  by  an  agency  of  the  Selective  Training  and 
Service  System  that  his  classification  is  being  re- 
viewed, and  the  registrant  relies  in  good  faith  upon 
said  representation,  and  in  good  faith  believes  that 
an  order  of  a  local  draft  board  is  stayed  while  said 
review  is  pending  that  any  violation  by  said  regis- 
trant, under  the  above  circumstances,  of  any  order 
of  a  local  draft  board  is  not  committed  knowingly. 
"You  are  further  instructed  that  if  a  registrant  in 
good  faith,  because  of  reliance  upon  information 
which  he  in  good  faith  believes,  that  an  order  of  a 
local  draft  board  has  been  stayed,  and  that  he  is 
under  no  legal  requirement  to  comply  with  such  or- 
der, violates  said  order,  he  does  not  do  so  konwingly." 

*     *     * 

This  instruction  appears  on  page  115  of  the  transcript. 
The  indictment,  itself,  charges  that  "the  defendant  did 
then  and  there  knowingly,  wilfully,  unlawfully  and  feloni- 
ously fail  to  report  for  induction  into  the  Armed  Forces 
of  the  United  States."  [Tr.  p.  3.  J  Said  language  of  the 
indictment  is  in  accordance  with  the  provisions  of  re- 
quirements of  the  Selective  Service  and  Training  Act. 
There  was  evidence  admitted  in  the  record  showing  that 
the  defendant  in  good  faith  believed  that  the  order  of 
the  Local  Draft  Board  was  stayed,  and  that  he  believed 
the  order  was  being  reviewed.  [Tr.  p.  82.]  Defendant's 
Exhibit  "A",  being  the  telegram  from  State  Director  of 
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Selective  Service  Leitch,  was  such  as  to  lead  a  reasonable 
man  to  come  to  the  conclusion  which  the  appellant  testified 
he,  himself,  had  reached.  Inasmuch  as  there  was  testi- 
mony upon  which  such  an  instruction  could  have  been 
based  and  inasmuch  as  the  instruction  was  on  a  material 
issue  and  in  accordance  with  the  requirements  of  the  Se- 
lective Service  and  Training  Act,  the  instruction  should 
be  given,  and  it  was  error  for  the  trial  court  to  refuse  to 
give  said  instruction. 

POINT  VIII. 

Assignment  of  Error  No.  28  Is  as  Follows: 

Said  District  Court  erred  in  refusing  to  give  to  the 
jury  the  following  instruction,  requested  by  the  defendant : 

"You  are  instructed  that  if  a  registrant  has  been 
advised  by  an  agency  of  the  Selective  Training  and 
Service  System  that  his  classification  is  being  re- 
viewed, and  the  registrant  relies  in  good  faith  upon 
said  representation  and  in  good  faith  believes  that 
an  order  of  a  local  draft  board  is  stayed  while  said 
review  is  pending  that  any  violation  by  said  regis- 
trant, under  the  above  circumstances,  of  any  order  of 
a  local  draft  board  is  not  felonious. 

*'You  are  further  instructed  that  if  a  registrant  in 
good  faith  because  of  reliance  upon  information 
which  he  in  good  faith  believes,  that  an  order  of  a 
local  draft  board  has  been  stayed,  and  that  he  is 
under  no  legal  requirement  to  comply  with  such  or- 
der, and  said  registrant  however  violates  said  order, 
that  said  violation  is  not  felonious." 


Said  instruction  appears  on  pages  114-15  of  the  tran- 
script. The  argument  set  forth  under  Point  V'll  is  equally 
applicable  to  this  instruction. 
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POINT  IX. 

Assignment  of  Error  No.  29  Is  as  Follows: 

Said  District  Court  erred  in  refusing  to  give  to  the 
jury  the  following  instruction,  requested  by  the  defendant : 

"You  are  instructed  that  if  a  registrant  has  been 
advised  by  an  agency  of  the  Selective  Training  and 
Service  System  that  his  classification  is  being  re- 
viewed, and  the  registrant  rehes  in  good  faith  upon 
said  representation,  and  in  good  faith  believes  that 
an  order  of  a  local  draft  board  is  stayed  while  said 
review  is  pending,  that  any  violation  by  said  regis- 
trant, under  the  above  circumstances,  of  any  order 
of  a  local  draft  board  is  not  wilful. 

"You  are  further  instructed  that  if  a  registrant 
in  good  faith,  because  of  reliance  upon  information 
which  he  in  good  faith  believes,  that  an  order  of  a 
local  draft  board  has  been  stayed,  and  that  he  is 
under  no  legal  requirement  to  comply  with  such  or- 
der, and  said  registrant  however  violates  said  order, 
that  said  violation  is  not  wilful." 


The  argument  under   Point   VII   above  is  equally  ap- 
plicable to  the  foregoing  instruction. 

POINT  X. 

Assignment  of  Error  No.  31   Is  as  Follows: 

Said   District  Court  erred  in  refusing  to  give  to  the 
jury  the  following  instruction,  requested  by  the  defendant : 

"You  are  instructed  that  the  defendant  is  charged 
with  having  feloniously  failed  to  report  for  induction 
into  the  armed  forces  of  the  United  States.  You 
must  therefore  find  the  defendant  not  guilty  if  you 
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find  that  he  did  not  feloniously  fail  to  report  for 
induction;  or  if  you  find  that  there  is  a  reasonable 
doubt  as  to  whether  the  defendant  feloniously  failed 
to  report  you  will  find  the  defendant  not  guilty." 


The  argument  under  Point  VI T  above  is  equally  appli- 
cable to  the  foregoing  instruction. 

POINT  XL 

Assignment  of  Error  No.  1  Is  as  Follows: 

Said  District  Court  erred  in  entering  judgment  against, 
and  in  pronouncing  sentence  upon,  the  appellant,  in  that 
the  evidence  was  insufficient  to  support  the  verdict  of 
guilty  for  the  reason  that  no  criminal  intent  was  proven. 

*     *     * 

The  only  direct  testimony  on  the  intent  of  the  appellant 
was  that  given  by  himself  and  as  pointed  out  above,  all 
tended  to  prove  that  he  had  no  criminal  intent.  The 
jury  had  to  resort  to  surmises,  guesses  and  inferences  to 
find  to  the  contrary.  The  fact  that  they  did  so  find  is 
proof  that  they  were  influenced  by  the  appeal  of  the  As- 
sistant United  States  Attorney  to  passion  and  prejudice 
and  by  the  comments  and  conduct  of  the  Court,  as  well 
as  the  failure  to  give  the  requested  instructions. 

Conclusion. 

We  respectfully  submit  that  for  the  reasons  and  errors 
hereinbefore  set  forth,  the  conviction  of  the  appellant 
should  be  set  aside  and  the  judgment  vacated. 

David  R.  Rubin  and 
Leland  S.  Bower, 
Attorneys  for  the  Appellant. 
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APPELLEE'S  BRIEF. 


JURISDICTIONAL  STATEMENT. 

The  United  States  District  Court  for  the  Southern  Dis- 
trict of  California  has  jurisdiction  over  the  appellant  and 
the  subject  matter  of  the  indictment  under  Title  50, 
United  States  Code,  Sec.  311  Appendix. 

This  Honorable  Court  has  jurisdiction  over  the  appel- 
lant under  the  provisions  of  Sections  225(a)  and  (d),  Title 
28,  of  the  United  States  Code. 
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STATEMENT  OF  THE  CASE. 
Issues  Presented  by  the  Indictment. 

The  indictment  under  which  appellant  was  convicted  and 
pursuant  to  which  judgment  was  entered,  charged  him  with 
having  on  or  about  September  14,  1942,  at  Los  Angeles, 
California,  having  heretofore  registered  under  the  Selec- 
tive Training  and  Service  Act  of  1940,  having  been  classi- 
fied in  Classification  "1-A-O"  and  so  notified  and  then 
ordered  to  report  for  induction  into  the  Armed  Forces  of 
the  United  States,  knowingly,  wilfully,  unlawfully  and 
feloniously  failed  and  neglected  to  report  as  ordered. 
For  indictment  in  full,  see  R.  2-3. 

STATEMENT  OF  THE  FACTS. 

Appellant  in  his  brief,  commencing  at  page  2  thereof, 
purports  to  set  forth  a  summary  of  the  evidence  introduced 
at  the  trial.  It  is  replete  with  palpably  inaccurate  state- 
ments of  fact  and  is  more  or  less  a  statement  of  what 
defendant's  counsel  believe  the  evidence  should  show. 
Only  such  evidence  as  was  established  by  the  defendant 
or  is  considered  favorable  to  him  has  been  set  forth.  In 
view  of  the  fact  that  one  of  the  grounds  of  appeal  is  that 
the  evidence  is  insufficient  to  support  the  verdict,  we  will 
at  this  point,  set  forth  only  a  skeleton  outline  of  the  evi- 
dence and  will  reserve  a  more  complete  statement  until 
insufficiency  of  the  evidence  is  discussed  in  connection 
with  Point  XI. 

Mario  Joseph  Pacman,  registered  under  the  Selective 
Training  and  Service  Act  on  October  16,  1940,  and  in 
December  of 'the  same  year,  filed  a  Selective  Service  Ques- 
tionnaire setting  forth  his  conscientious  objection  to  mili- 
tary service  of  a  combatant  nature.     He  was  classified 
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as  a  student  in  January  of  1941  and  then  deferred  as 
being  over  the  age  of  28  until  June  25,  1941,  at  which 
time  he  was  classified  in  Classification  "I-A."  Approxi- 
mately 13  months  after  he  filed  his  Selective  Service 
Questionnaire  appellant  filed  a  Special  Form  for  Con- 
scientious Objectors  indicating  his  conscientious  objection 
to  military  service  of  a  combatant  nature  and  advising 
that  he  was  a  member  of  the  California  State  Guard. 

Upon  being  notified  of  his  "1-A"  classification,  defend- 
ant requested  a  hearing  before  the  Local  Board,  which 
request  was  granted,  and  on  March  24,  1942,  he  appeared 
before  the  Board  asking  for  a  "1-A-O"  classification,  which 
the  Board  gave  him,  although  it  believed  that  he  was 
insincere. 

On  April  13,  1942,  defendant  in  writing  requested  the 
Board  to  reclassify  him  in  Classification  "4-E,"  which  re- 
quest the  Board  denied.  However,  upon  rejecting  de- 
fendant's claim,  it  advised  him  that  although  the  appeal 
period  had  expired  it  would  honor  an  appeal  to  the  Appeal 
Board  in  the  event  he  desired  to  perfect  one.  The  de- 
fendant took  advantage  of  the  Board's  offer  and  on  April 
18,  1942,  appealed  to  Appeal  Board  No.  17-A  for  a  "4-E" 
classification.  The  Local  Board  sent  the  entire  Selective 
Service  file  to  the  Appeal  Board  which  referred  the  matter 
to  the  hearing  ofiicer  who,  after  consideration,  rejected 
appellant's  claim,  and  on  August  20,  1942,  the  Appeal 
Board  sustained  defendant's  "1-A-O"  classification  by 
unanimous  vote  of  3-0.  He  was  so  notified  on  Au- 
gust 31,  1942. 

On  September  2,  1942,  defendant  appeared  at  the  office 
of  the  Local  Board  at  which  time  he  was  told  by  the  clerk 
that  he  would  be  sent  an  Order  to  Report  for  Induction 


in  the  near  future.  Defendant  told  her  that  he  would  not 
take  the  call,  whereupon  he  was  advised  that  he  must  do 
so  and  that  in  the  event  of  his  failure  to  obey  the  Order, 
he  would  be  subject  to  report  to  the  Federal  Bureau  of 
Investigation.  Defendant  replied  that  he  would  not  go 
into  the  Army  even  if  he  had  to  go  to  prison. 

On  September  3,  1942,  defendant  was  sent  an  Order 
to  Report  for  Induction  directing  him  to  appear  on  Sep- 
tember 14,  1942,  together  with  a  letter  of  transmittal 
signed  by  the  Chairman  of  the  Board,  which  advised  him 
that  a  failure  to  report  as  ordered  would  subject  him  to 
criminal  prosecution. 

Defendant  freely  admitted  that  he  received  the  Order 
to  Report  for  Induction  as  well  as  the  letter  of  transmittal 
and  that  he  did  not  appear  at  the  time  and  place  ordered. 
Upon  his  failure  to  appear  he  was  sent  a  Notice  of  Sus- 
pected Delinquency. 

The  evidence  further  discloses  correspondence  initiated 
by  the  defendant  with  the  State  and  National  Directors  of 
Selective  Service  in  an  effort  to  have  them  take  an  ap- 
peal on  his  behalf  to  the  President. 

SUMMARY  OF  ARGUMENT. 

In  summarizing  argument  on  points  raised  by  appel- 
lant, there  are  two  matters  which  stand  out  with  signifi- 
cance and  which  by  themselves  would  justify  the  Court  in 
affirming  a  conviction: 

1.  The  Record  discloses  overwhelming  evidence  of 
guilt. 

2.  Only  a  few  of  the  errors  assigned  by  appellant  are 
properly  before  the  Court  and  only  should  those  be 
considered  on  review. 
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ARGUMENT. 

Appellee  will  meet  appellant's  brief  point  by  point  but 
will  first  answer  appellant's  Point  XI. 

POINT  XI. 

The  Evidence  Was  Sufficient  to  Support  the  Verdict  of 
Guilty  and  the  District  Court  Did  Not  Err  in  En- 
tering Judgment  Against  Appellant. 

Counsel  argues  briefly  that  the  evidence  was  insufficient 
to  support  the  verdict  of  guilty  for  the  reason  that  no 
criminal  intent  was  proven. 

I. 

THE  ASSIGNMENT  OF  ERROR  IS  NOT  PROPERLY 
BEFORE  THIS  COURT  AND  CANNOT  BE  CON- 
SIDERED. 

The  matter  of  the  sufficiency  of  the  evidence  was  not 
raised  in  the  court  below  by  motion  for  a  directed  verdict 
or  otherwise  and  for  the  first  time  it  is  now  being  raised 
in  the  Appellate  Court.  Under  these  circumstances  the 
appellant  has  lost  his  right  to  challenge  in  this  court 
the  sufficiency  of  the  evidence  to  sustain  the  verdict,  as 
there  is  no  ruling  of  the  trial  court  of  which  he  has  a 
right  to  complain.  The  following  cases  are  cited  for  the 
Court's  approval: 

Moore  v.  United  States,  C.  C.  A.  9,  1924,  2  F.  (2d) 
839,  cert.  den.  267  U.  S.  593; 

Lucis  V.  United  States,  C.  C.  A.  9,  1925,  2  F.  (2d) 
975,  cert.  den.  268  U.  S.  691 ; 

McDonnell  v.  United  States,  C.  C.  A.  9,  1904,  133 
Fed.  293,  at  p.  294: 

"It  is  well  settled  that  where  no  motion  is  made 
for  an  instructed  verdict,  and,  without  objection,  the 


court  is  permitted  to  charge  the  jury  on  the  assump- 
tion that  there  is  sufficient  evidence  to  justify  the  sub- 
mission of  the  case  to  them,  the  objection  that  there 
was  no  evidence  to  support  the  verdict  cannot  be  heard 
and  considered  in  an  appellate  court    *     *     *" 

This  Court  is  precluded,  therefore,  from  considering 
the  question  of  the  sufficiency  of  the  evidence  to  justify 
the  verdict  although  it  has  been  held  that  under  certain 
circumstances  the  question  may  be  reviewed  where  a  pal- 
pable and  obvious  miscarriage  of  justice  would  otherwise 
result. 

Bilboa  V.  United  States,  C.  C.  A.  9,  1928,  287  Fed. 
125,  at  p.  126: 

"*  *  *  but  this  is  a  power  rarely  exercised  and 
never  except  for  the  purpose  of  preventing  judicial 
wrong.  Parties  should  not  be  permitted  to  speculate 
on  the  result  in  a  trial  court,  and,  if  unsatisfactory, 
bring  the  matter  here  for  review  for  alleged  errors 
not  called  to  the  attention  of  that  court,  and  not 
passed  upon  by  it." 

See  also, 

Lucis  V.  United  States,  C.  C.  A.  9,  1925,  2  F.  (2d) 
975,  cert.  den.  268  U.  S.  691 ; 

Marco  v.  United  States,  C.  C.  A.  9,  1928,  26  F. 
(2d)  315,  cert.  den.  278  U.  S.  613,  at  p.  316: 

"The  sufficiency  of  the  testimony  to  support  the 
verdict  was  not  raised  at  the  conclusion  of  all  the 
testimony  in  the  court  below  and  for  that  reason 
the  question  is  not  properly  before  us  for  review. 
Under  such  circumstances  courts  will  only  look  into 
the  record   far  enough   to   see  that  there  has   been 
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no    miscarriage    of    justice,    or    that    there    is    some 
testimony  tending  to  support  the  verdict." 

Love  V.   United  States,  C.  C  A.  9,   1935,  74  F. 
(2d)  989; 

Ng  Sing  v.  United  States,  C.  C.  A.  9,  1925,  8  F. 
(2d)  919,  at  p.  921. 

There  is  nothing  in  the  Record  which  would  justify 
this  Court  in  exercising  that  extraordinary  power. 

II. 

SUFFICIENT   CRIMINAL   INTENT   WAS   PROVEN   TO 
SUPPORT  THE  VERDICT  OF  GUILTY. 

Counsel  has  argued  that  the  only  direct  testimony  on 
the  intent  of  the  appellant  was  given  by  himself  which 
proved  he  had  no  criminal  intent.  Appellant  seems  to 
disregard  all  other  evidence  which,  though  circumstantial 
in  some  respects,  discloses  beyond  any  doubt  defendant's 
guilt.  We  call  this  Honorable  Court's  attention  to  some 
of  these  facts: 

When  he  filed  his  Selective  Service  Questionnaire,  de- 
fendant requested  a  "1-A-O"  classification,  although  at 
first  he  was  deferred  as  a  student,  and  later  as  over  the 
age  of  28.  He  was  apparently  satisfied  for  it  was  not 
until  January  of  1942,  after  passing  his  physical  examina- 
tion, that  he  made  any  effort  to  obtain  a  "1-A-O"  classifi- 
cation, for  which  he  filed  a  Special  Form  for  Conscien- 
tious Objectors.  However,  in  March  of  1942,  he  was 
classified  "1-A"  and  immediately  thereafter  requested  a 
personal  appearance  before  the  Local  Board,  which  was 
granted.  At  the  hearing  defendant  asked  for  a  "1-A-O" 
classification  which  was  given  to  him,  although  the  Board 
believed  him  to  be  insincere. 


Having  been  classified  in  Classification  "1-A-O"  and 
his  induction  into  the  Army  having  become  imminent, 
defendant  wrote  the  Local  Board  on  March  27,  1942  (Ex- 
hibit "E"),  asking  it  if  it  knew  of  any  civilian  duties  he 
could  perform  in  lieu  of  induction.  It  is  particularly  sig- 
nificant that  during  this  time,  from  March  18,  1942,  to 
April  2,  1942,  defendant  made  numerous  efforts  to  obtain 
civilian  employment  which,  peculiarly  at  that  time,  was 
deferrable  as  essential — investigative  work  for  the  Fed- 
eral Bureau  of  Investigation,  construction  work  on  high- 
ways and  bridges,  and  foreign  work  with  oil  companies, 
(See  Exhibit  "8-8A".)  It  would  appear  that  any  person 
who  was  willing  to  serve  his  country  as  a  soldier  would, 
after  being  advised  of  his  availability  for  military  service, 
arrange  his  personal  affairs  in  such  a  manner  as  to  hold 
himself  in  readiness  for  the  induction  call.  It  is  obvious 
from  the  evidence  that  defendant,  in  the  face  of  imminent 
induction,  sought  to  create  new  obligations  and  take  upon 
himself  new  employment  which,  strangely  enough,  was 
then  on  the  deferred  list. 

It  was  only  after  these  endeavors  failed  that  defendant 
requested  the  Board  to  reclassify  him  in  Classification 
''4-E".  This  was  denied  him  but  the  Board,  in  an  effort 
to  be  fair,  allowed  him  to  perfect  an  appeal  to  the  Appeal 
Board  even  though  the  10-day  appeal  period  had  expired. 
In  his  letter  of  April  18,  1942,  to  the  Appeal  Board  re- 
questing a  ''4-E"  classification,  defendant  likewise  hinted 
that  an  occupational  deferment  of  some  kind  would  be 
acceptable. 

The  Appeal  Board,  by  unanimous  vote  of  3-0,  sustained 
the  Local  Board's  "1-A-O"  classification  and  on  August 
31,  1942,  defendant  was  so  notified. 


Immediately  upon  receipt  of  his  Notice  of  Classification 
and  on  September  2,  1942,  defendant  appeared  at  the 
office  of  the  Local  Board  and  asked  the  Qerk  to  let  him 
see  his  Selective  Service  file.  After  he  examined  it,  she 
told  him  he  would  soon  receive  an  Order  to  Report  for 
Induction,  whereupon  he  stated  to  her  that  he  did  not 
know  whether  he  could  take  the  induction  call.  At  this 
point  she  advised  him  that  there  was  no  way  he  could 
stay  the  call  for  induction  and  that  the  Board  could  not 
do  so  without  an  order  from  the  State  Director  of  Selec- 
tive Service  and  that  it  had  received  no  such  order;  and 
in  the  absence  thereof,  upon  receiving  his  Order  to  Re- 
port, he  must  obey  it  or  he  would  be  subject  to  report 
to  the  Federal  Bureau  of  Investigation.  The  Clerk  testi- 
fied that  at  this  point  defendant  said  ''To  hell  with  the 
F.B.I.,"  and  further  that  he  would  not  take  the  call  even 
if  "he  had  to  go  to  prison."  Defendant  admitted,  on  cross- 
examination,  that  at  the  time  of  this  conversation  he  pre- 
sumed he  would  be  in  violation  of  the  law  if  he  did  not 
obey  the  Order  to  Report. 

This  discloses  an  attitude  on  the  part  of  the  defendant 
that  under  no  circumstances  would  he  obey  the  order,  and 
it  is  significant  that  at  that  time  he  had  not  yet  initiated 
his  request  to  the  State  Director  of  Selective  Service  for 
a  review. 

However,  in  spite  of  the  conversation  with  the  Clerk  of 
September  2,  1942,  defendant,  on  September  3,  1942,  wired 
the  Local  Board  requesting  it  to  stay  induction. 

On  September  3,  1942,  the  Local  Board  sent  defendant 
an  Order  to  Report  for  Induction  directing  him  to  appear 
on  September  14,  1942.  On  the  face  of  the  Order  to 
Report  appears  the  warning  that  a  wilful  failure  to  report 
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is  a  violation  of  the  law  subjecting  the  violator  to  im- 
prisonment or  fine.  With  this  Order  to  Report  was  a 
letter  of  transmittal  (Exhibit  12)  directed  to  the  defend- 
ant and  signed  by  the  Chairman  of  the  Local  Board  which 
reads  in  part  as  follows: 

"Your  Order  for  Induction  for  September  14,  1942, 
is  enclosed.  This  Local  Board  has  no  authority  to 
stay  your  induction  as  requested  by  telegram.  A 
stay  of  induction  can  only  be  ordered  by  the  State  or 
National  Director  of  Selective  Service.  Unless  such 
orders  are  received  by  this  Local  Board,  you  must 
report  for  induction  on  date  ordered. 

"Failure  to  comply  with  the  Order  is  subject  to 
severe  penalty." 

Defendant  admitted  that  he  received  both  the  Order  to 
Report  and  the  letter  on  September  4,  1942.  It  is  ap- 
parent from  the  conversation  defendant  had  with  the 
Clerk  on  September  2,  1942,  the  warning  on  the  face 
of  the  Order  to  Report,  and  the  letter  of  September  3, 
1942,  that  defendant  knew  he  must  report  for  induction 
unless  the  Local  Board  received  a  stay  from  the  State  or 
National  Director  of  Selective  Service,  and  that  if  he  did 
not  report  as  ordered,  he  would  be  subject  to  criminal 
prosecution.  In  fact,  defendant  admitted  on  cross-ex- 
amination that  he  presumed  he  would  be  in  violation  of 
the  law  if  he  did  not  report. 

In  considering  the  intent  and  good  faith  on  the  part  of 
the  defendant,  it  is  significant  that: 

(1)  during  the  time  from  September  4,  1942.  the 
date  of  his  receipt  of  the  Order  to  Report  and  the 
letter  of  transmittal,  to  and  including  September  14, 
1942,  the  date  on  which  he  was  ordered  to  report, 
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that  defendant  made  no  effort  to,  and  did  not  in  any 
way,  contact  the  Local  Board  to  determine  whether  a 
stay  of  induction  had  been  received  by  it  from  the 
State  or  National  Director  of  Selective  Service — 
knowing  that  that  was  the  only  way  in  which  induc- 
tion could  be  stayed.  Neither  was  any  eifort  ever 
made  by  the  defendant  to  determine  from  the  Local 
Board  whether  the  Order  to  Report  was  still  in  effect. 
The  burden  was  on  the  defendant  to  determine  if  the 
proceedings  were  actually  stayed  and  it  was  in- 
cumbent upon  him  to  make  a  bona  fide  and  diligent 
effort  to  ascertain  the  true  facts.  As  was  stated  by 
the  court  in  Alexander  v.  United  States,  136  F.  (2d) 
783,  no  case  goes  to  the  extent  of  declaring  that  an 
honest  belief  with  respect  to  a  matter  may  be  rested 
on  mere  rumor  and  that  there  must  be  some  honest 
and  effective  effort  made  to  ascertain  the  truth  before 
it  can  be  claimed  that  a  conclusion  of  fact  has  been 
reached  in  good  faith; 

(2)  during  the  time  between  September  4,  1942, 
and  September  14,  1942,  defendant,  without  being 
solicited  by  anyone,  initiated  correspondence  with  the 
State  Director.  National  Director  of  Selective  Service 
and  the  President  in  an  attempt  to  appeal  to  the  lat- 
ter— and,  strangely  enough,  the  request  was  for 
either  a  "4-E"  or  a  "2-A"  classification. 

It  might  at  this  time  be  briefly  called  to  the  Court's 
attention  that  under  the  Selective  Training  and 
Service  Act  of  1940  and  the  Rules  and  Regulations 
thereunder,  defendant  has  no  right  to  appeal  to  the 
President  after  the  Board  of  Appeal  had  been 
unanimous  in  its  vote  in  reaflirming  the  Local  Board's 
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determination.  The  only  way  in  which  a  Presidential 
appeal  could  be  taken  was  by  either  the  State  or 
National  Director  of  Selective  Service  in  the  event 
he  deems  it  to  be  of  a  national  interest  or  necessary 
to  avoid  an  injustice.  (See  appellee's  discussion  un- 
der Point  IV.) 

The  evidence  discloses  that  no  agency  or  official  of 
the  Selective  Service  System  ever  requested  defendant 
to  take  any  action  or  to  seek  any  review  after  he  re- 
ceived his  Notice  of  Classification;  or  solicited  any 
correspondence  relative  to  defendant's  case.  Defend- 
ant, without  right,  took  it  upon  himself  to  do  what- 
ever was  done.  Had  either  the  State  or  National 
Director  of  Selective  Service  been  interested  in  tak- 
ing an  appeal  for  the  defendant,  he  would  have  pro- 
ceeded as  set  out  under  Sections  628.3  and  4  of  the 
Selective  Service  Regulations.  On  September  5,  1942, 
the  State  Director  of  Selective  Service  wired  the  de- 
fendant collect,  at  his  request,  and  stated  that  he  would 
read  his  correspondence,  but  it  must  be  noted  that 
nothing  was  ever  mentioned  concerning  an  appeal  or 
a  stay  of  induction.  The  Local  Board  at  no  time  ever 
received  any  order  from  anyone  to  stay  the  induction 
and  defendant  was  never  notified  by  anyone  at  any 
time  that  an  appeal  had  been  taken  or  a  stay  granted. 
This  the  defendant  admitted  on  cross-examination. 

(3)  during  the  time  from  September  13,  1942,  to 
the  time  of  defendant's  arrest  under  the  instant 
charge,  defendant  did  not  make  any  effort  to  sub- 
mit himself  to  service  in  the  Armed  Forces  or  sur- 
render himself  to  the  jurisdiction  of  his  Local  Board 
for  induction. 


—13— 

On  September  19,  1942,  defendant  received  a  let- 
ter from  the  State  Director  of  Selective  Service  ad- 
vising him  that  his  classification  was  not  erroneous, 
and  that  no  action  in  his  case  was  warranted.  On 
October  2,  1942,  defendant  wrote  to  the  Local  Board 
asking  it  to  reconsider  his  case.  Up  to  the  time  of 
his  arrest  by  the  United  States  Marshal  on  the  instant 
charge,  defendant  made  no  effort  to  submit  to 
induction — in  fact,  did  not  go  near  the  Local  Board. 
This  in  itself  would  be  of  no  importance  except  for 
the  fact  that  defendant  claims  he  would  have  reported 
had  he  not  felt  that  his  induction  had  been  stayed. 
Had  this  been  true,  then  would  not  defendant  have 
submitted  himself  to  the  jurisdiction  of  the  Local 
Board  for  induction  upon  receipt  of  the  letter  of  Sep- 
tember 19,  1942?  The  evidence  discloses  the  defend- 
ant still  negotiating  with  the  Local  Board  for  an- 
other classification  on  October  2,  1942,  and  upon 
being  given  an  offer  to  submit  himself  to  induction, 
failing  to  take  advantage  of  the  opportunity.  Had 
defendant  been  in  good  faith  he  would  not,  upon  re- 
ceiving the  letter  of  September  19,  1942,  from  the 
State  Director,  have  requested  the  Local  Board  to 
reconsider  his  case  and  would  have  made  an  effort  to 
enter  the  service.  It  is  true  that  after  indictment  was 
returned  against  the  defendant,  he  made  several  ef- 
forts to  join  some  branch  of  the  service  but,  accord- 
ing to  his  own  admission,  he  "didn't  look  too  hard," 
and  advised  the  recruiting  officers  in  each  instance 
that  he  would  not  join  unless  he  could  do  so  under 
his  own  conditions.  Upon  arraignment  before  the 
United  States  Commissioner,  on  October  23,  1942, 
H.   P.   Bledsoe,  Assistant  U.   S.  Attorney,  and  the 
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Commissioner  both  advised  defendant  they  would  take 
him  to  the  induction  station  and  have  him  inducted  as 
a  "1-A-O."  This  defendant  refused  even  after  being 
assured  by  them  that  the  charges  pending  against 
him  would  be  dismissed. 

Prior  to  this  time  and  after  September  19,  1942, 
he  did  not  at  any  time  report  to  the  Board  his  willing- 
ness to  be  inducted  and  showed  no  interest  in  serving 
in  the  Armed  Forces  until  after  he  had  been  arrested 
and  then  offered  to  join  the  service  only  under  his  own 
conditions. 

In  summary,  we  submit  that  defendant  not  only  lacked 
sincerity  in  his  claims  but  was  not  in  good  faith  in  his 
contention  that  he  would  have  reported  for  induction  had 
he  not  felt  that  the  Order  had  been  stayed.  Defendant 
was  a  member  of  the  State  Guard  of  California  but  re- 
signed about  the  time  he  requested  a  4-E  classification. 
Prior  thereto  defendant  attempted  to  join  the  Federal 
Bureau  of  Investigation  knowing  that  he  would  be  re- 
quired to  carry  a  gun  and  that  he  would  have  to  take  an 
oath  to  do  his  duty,  and  shoot  to  kill  if  necessary. 

The  only  conclusion  which  can  be  reached  from  the 
evidence  is  that  the  defendant  made  every  effort  possible 
to  prevent  his  induction  and  when  the  call  came,  he 
actually  evaded  it.  He  was  willing  to  take  any  classifica- 
tion which  would  defer  him  out  of  the  induction  class  and 
extended  his  requests  for  various  classifications  over  a 
long  period  of  time  in  what  appears  to  have  been  a  dila- 
tory manner. 
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His  contention  that  he  acted  in  good  faith  is  baseless 
and  was  conceived  and  born  out  of  a  lack  of  meritorious 
defense.  The  evidence  shows  that  he  had  been  advised 
many  times  over  by  the  Selective  Service  officials  that  he 
must  report  for  induction  and  if  he  was  misled  in  any 
way,  he  misled  himself  by  unduly  and  deliberately  initiat- 
ing what  he  thought  might  lead  to  a  review.  His  belief 
that  the  Order  was  stayed,  if  he  had  such  belief,  was 
solely  the  result  of  his  own  conduct  and  imagination,  and 
he  must  be  held  responsible  for  whatever  occurred  as  a 
result  thereof.  The  burden  was  upon  him  to  determine 
if  the  proceedings  were  actually  stayed  and  the  evidence 
discloses  that  no  effort  was  made  by  him  to  ascertain 
from  the  Board  if  a  stay  had  been  received.  This  does 
not  show  good  faith.  He  made  no  bona  fide  or  diligent 
effort  to  ascertain  the  truth  before  he  acted  on  his  con- 
clusion of  fact.  Defendant  had  no  reason  to  believe  that 
he  had  a  right  to  ignore  the  Board's  Order  and  made  no 
effort  to  ascertain  whether  he  was  correct  in  assuming 
that  the  Order  had  been  stayed.  Had  this  been  the  true 
reason  for  defendant's  failure  to  report,  he  would  have 
corrected  his  delinquency  by  submitting  himself  to  the 
jurisdiction  of  the  Board  after  he  became  cognizant  of  the 
true  facts.     This  he  did  not  do. 

In  conclusion,  it  can  hardly  be  said  that  a  criminal  in- 
tent has  not  been  established  beyond  a  reasonable  doubt. 
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POINT  I. 

None    of    the    Remarks    of    Plaintiff's    Counsel    in 
Argument  to  the  Jury  Were  Prejudicial. 

The  remarks  of  counsel  now  complained  of  were  ex- 
pressed during  his  closing  argument  to  the  jury  and  reads 
as  follows: 

'T  ask  you  gentlemen  to  bring  in  a  verdict  worthy 
of  a  man  of  this  caliber  who  is  willing  to  let  your 
sons  and  brothers  and  friends  go  out  and  give  their 
lives  for  a  country  which  gives  him  the  constitutional 
guarantee  of  a  fair  and  full  trial  in  which  he  can 
hide  behind  the  defenses  he  has  interposed  on  his 
own  behalf." 

I. 

QUESTION    OF    PREJUDICE    TURNS    ON    FACTS    OF 
PARTICULAR    CASE. 

Whether  remarks  of  counsel  are  prejudicial  depends 
upon  the  facts  and  circumstances  surrounding  them  in 
each  particular  case  and  the  entire  record  must  be  con- 
sidered.    Each  case  must  stand  on  its  own. 

United   States   v.   Socony    Vacuum   Oil   Co.,   310 
U.  S.  150,  1940; 

DeBonis  v.   United  States,  C.  C.  A.  6,   1931,  54 
Fed.  (2d),  cer.  den.  285  U.  S.  558. 
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11. 

REMARK  OF  COUNSEL  CANNOT  BE  QUESTIONED 
ON  REVIEW  WHERE  ATTENTION  OF  COURT 
BELOW  WAS  NOT  DIRECTED  THERETO  AND  A 
RULING  MADE  AND  EXCEPTED  TO. 

The  Supreme  Court  in 

United  States  v.   Socony    Vacuum   Oil   Co.,   310 
U.  S.  150, 

held  that  it  has  been  generally  established  that  counsel  for 
the  defense  cannot  remain  silent,  interpose  no  objections, 
and  after  a  verdict  has  been  rendered,  seize  for  the  first 
time  on  the  point  that  the  comments  to  the  jury  by  counsel 
were  improper  and  prejudicial.  The  court  cited  one  of 
its  former  opinions, 

Crumpton  v.  United  States,  138  U.  S.  361,  decided 
in  1891, 

for  the  proposition  that  prejudicial  remarks  are  not  al- 
ways error  which  will  necessarily  vitiate  the  verdict,  and 
quoted : 

"It  is  the  duty  of  defendant's  counsel  at  once  to  call 
the  attention  of  the  court  to  the  objectionable  remarks, 
and  request  its  interposition,  and,  in  cases  of  refusal 
to  note  an  exception." 

In  accord  with  the  Supreme  Court  this  Honorable  Courf 
in 

Diggs  v.  United  States  (C.  C.  A.  9,   1915),  220 
Fed.  545,  affirmed,  242  U.  S.  420, 

stated  at  page  556: 

"It    is    the   general    rule    that    improper    remarks    in 
argument    by    the    prosecuting    attorney,    although 
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prejudicial,  do  not  justify  reversal  unless  the  court 
has  been  requested  to  instruct  the  jury  to  disregard 
them,  and  has  refused  so  to  do." 

To  the  same  effect  see: 

Utley  V.  United  States  (C.  C.  A.  9,  1940),  115  Fed. 
(2d)  117,  cer.  den.  311  U.  S.  719; 

Heskett  V.  United  States  (C.  C.  A.  9,  1932),  58 
Fed.  (2d)  897,  cer.  den.  287  U.  S.  643; 

Dampier  v.  United  States  (C.  C.  A.  9,  1925),  2 
Fed.   (2d)  329; 

Donaldson  v.  United  States  (C.  C.  A.  9,   1913), 
208  Fed.  4; 

Vendetti  v.  United  States  (C.  C.  A.  9,  1930),  45 
Fed.  (2d)  543,  at  p.  544. 

It  is,  therefore,  respectfully  submitted  that  in  view  of 
the  fact  that  it  does  not  appear  from  the  record  on  appeal 
that  appellant  objected  to  the  remark  complained  of,  or  in 
any  way  called  it  to  the  trial  court's  attention,  and  made 
no  objection  to  the  submission  of  the  case  to  the  jury, 
that  there  is  nothing  upon  which  the  alleged  error  can  be 
predicated.  Counsel  owed  a  duty  to  the  trial  court  to 
call  its  attention  to  the  language  used  if  he  felt  that  it 
was  objectionable.  Had  objection  been  made,  the  prosecut- 
ing attorney  would  then  have  had  the  opportunity  to  with- 
draw it  and  the  court  could  have  taken  steps  to  counter- 
act its  effect,  if  any.  It  must  therefore  be  assumed  that 
defendant's  counsel  did  not  consider  the  remarks  prejudi- 
cial at  the  time  they  were  made  and  is  now  grasping  this 
point  for  the  first  time  in  the  hope  that  the  court  will  use 
it  to  reverse  the  conviction. 
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III. 

REMARK  OF  COUNSEL  WAS  NOT  SO  PREJUDICIAL 
AS  TO  JUSTIFY  THE  COURT  IN  NOTICING  THE 
ALLEGED    ERROR    ON    ITS    OWN   MOTION. 

The  only  time  the  Appellate  Court  may  notice  miscon- 
duct of  counsel  in  argument  to  the  jury  as  error  where 
the  trial  court's  attention  was  not  called  thereto  and  a  rul- 
ing made  and  excepted  to,  is  in  an  aggravated  case  where 
remarks  were  so  prejudicial  as  to  bring  about  a  miscar- 
riage of  justice.  However,  the  case  must  be  exceptional, 
the  remarks  extreme,  the  prejudice  glaring  and  the  errors 
obvious.  The  resulting  prejudice  must  be  far  more  seri- 
ous and  aggravated  than  where  the  remarks  are  properly 
before  the  appellate  court.     To  this  effect  see: 

United   States  v.   Socony    Vacuum   Oil   Co.,   310 
U.  S.  150; 

Crnmpton  v.  United  States,  138  U.  S.  361,  at  p. 
364. 

"But  as  we  point  out  hereafter,  the  exceptional  cir- 
cumstances are  not  present  here. 

"They  (the  remarks)  were,  we  think,  undignified 
and  intemperate.  They  do  not  comport  with  the 
standards  of  propriety  to  be  expected  of  the  prose- 
cutor. But  it  is  quite  another  thing  to  say  that  these 
statements  constituted  prejudicial  error." 

It  is  clear  therefore  that  the  circumstances  must  be  ex- 
ceptional for  the  court  to  notice  error  on  its  own  motion 
and  the  record  discloses  that  they  are  not  present  in  this 
case.  "It  must  appear  that  the  matter  objected  to  was 
plainly  unwarranted  and  so  improper  as  to  be  clearly  in- 
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jurious  to  the  accused"  {Chadwick  v.  United  States,  141 
Fed.  225),  and  that  it  was  an  aggravated  case  in  which 
it  appears  that  the  verdict  was  clearly  the  result  of 
"passion  aroused  through  extreme  argument  which  plainly 
stirred  resentment  or  aroused  prejudice  of  the  jury." 
{Pietch  V.  United  States  (C.  C.  A.  10,  1940),  110  Fed. 
(2d)  817,  cer.  den.  310  U.  S.  648.) 

IV. 

APPELLANT  HAS  SHOWN  NO  PREJUDICE  RESULT- 
ING  FROM   THE   REMARK  COMPLAINED   OF. 

In  the  heat  of  argument  counsel  may  occasionally  make 
remarks  which  might  be  prejudicial  to  the  accused.  How- 
ever, if  every  such  remark  was  ground  for  reversal,  com- 
paratively few  verdicts  would  stand  since,  in  the  ardor  of 
advocacy,  and  in  the  excitement  of  trial,  even  the  most 
experienced  counsel  are  occasionally  carried  away  by  the 
temptation  to  make  improprietas  statements.  A  United 
States  Attorney's  duty  is  to  prosecute  with  earnestness 
and  vigor  and  to  strike  hard  blows  where  necessary,  but 
this  earnestness  or  even  a  stirring  eloquence  cannot  con- 
vict him  of  hitting  a  foul  blow. 

The  burden  of  proving  prejudice  is  upon  the  appellant. 
Since  the  enactment  of  Title  28,  United  States  Code,  Sec- 
tion 391,  an  error  is  not  presumed  to  be  prejudicial.  Ap- 
pellant is  not  entitled  to  a  reversal  of  a  judgment  unless  it 
appears  that  he  has  been  denied  some  substantial  right  and 
has  thereby  been  prevented  from  having  a  fair  trial. 

Goldstein  v.  United  States  (C.  C  .A.  8,  1933),  63 
Fed.  (2d)  609; 

Mansfield  v.  United  States  (C.  C.  A.  8,  1935),  76 
Fed.  (2d)  224,  cer.  den.  296  U.  S.  601. 
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Prejudice  is  difficult  to  prove  as  it  is  particularly  within 
the  knowledge  of  the  trial  judge  whether  remarks  of 
counsel  during  the  trial  tended  to  prejudice  the  cause  of  a 
party.  The  court  room  atmosphere,  prior  remarks  and 
other  factors  which  cannot  be  appraised  by  a  reviewing 
court,  may  render  remarks  of  counsel  innocuous  although 
they  may  appear  viciously  prejudicial  when  removed  from 
their  setting.  Therefore,  the  only  tangible  thing  the  Ap- 
pellate Court  can  rely  on  in  reaching  its  determination  is 
the  record  as  presented  on  appeal  which  discloses  not  only 
the  weight  of  the  evidence,  but  the  remarks  of  adverse 
counsel  and  the  length  of  the  argument.  In  considering 
the  matter  we  are  justified  in  assuming  that  the  jurors 
f>ossess  sufficient  common  sense  and  discrimination  to  en- 
able them  to  evaluate  the  conduct  and  remarks  of  counsel 
even  though  they  should  offend  ordinary  standards  of 
propriety.  It  is  only  fair  to  jurors  to  assume  that  they  do 
not  always  take  counsel  as  seriously  as  counsel  take  them- 
selves. 

See: 

United  States  v.  Goodman  (C.  C.  A.  7,  1940),  110 
Fed.  (2d)  390. 

1.     Entire  Record   Must   Be   Considered. 

The  Appellate  Court  must  review  the  argument  as  a 
whole  taking  into  consideration  the  entire  array  of  estab- 
lished facts  and  circumstances. 

Said  the  court  in : 

Ippolito  V.  United  States  (C.  C.  A.  6,  1940),  108 

Fed.  (2d)  668.  at  p.  670: 
"*    *    =•=    the  inquiry  must  always  be  as  to  whether 
in  view  of  the  whole  record  the  impression  conveyed 
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to  the  minds  of  jurors  by  prejudicial  matter  is  such 
that  the  court  may  fairly  say  it  has  not  been  success- 
fully indicated  by  the  rulings  of  the  trial  judge  *  *  *." 

To  the  same  effect  see : 

Peitch  V.  United  States  (C.  C.  A.  10,  1940),  110 
Fed.   (2d)  817,  cer.  den.  310  U.  S.  648. 

2.  To  Be  Reversible  Error  It  Must  Be  Proved 
That  the  Remarks  in  Question  so  Stirred  the 
Jury  That  the  Verdict  Was  the  Result  of 
Passion  or  Prejudice. 

It  is  well  established  that  if  guilt  of  the  defendant  is 
clearly  established  by  the  evidence,  such  remarks  should 
not  work  a  reversal, 

Echikozits  V.  United  States  (C.  C.  A.  7,   1928), 
25  Fed.  (2d)  864, 

and  the  Appellate  Courts  have  held  that  even  though  the 
remarks  are  improper  they  will  not  upset  the  conviction 
of  a  plainly  guilty  man. 

United  States  v.  Lotsch  (C.  C.  A.  2,  1939),  102 
Fed.  (2d)   1935,  cer.  den.  307  U.  S.  622; 

Ippolito  V.  United  States  (C.  C.  A.  6,  1940),  108 
Fed.  (2d)  668,  at  p.  670. 

In  the  first  place,  the  remark  made  by  counsel  was  not 
improper  as  it  was  only  a  statement  reflecting  the  general 
conditions  of  the  time.  In  the  second  place,  the  remark 
was  not  in  any  way  responsible  for  the  verdict  rendered, 
as  the  guilt  of  the  defendant  was  overwhelmingly  estab- 
lished by  the  evidence. 
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The  court  in 

United  States  v.  Dubrin   (C.  C.  A.  2,   1937)   93 
Fed.   (2d)  499,  cer.  den.  303  U.  S.  646, 

held  that  the  guilt  of  the  defendant  was  so  plain  that  it 
precluded  a  reversal  on  account  of  a  few  emotional  out- 
bursts of  counsel.     At  page  506  the  court  stated: 

"The  situation  in  the  case  at  bar  is  quite  different 
from  that  in  Beryer  v.  United  States,  295  U.  S.  78. 
The  government's  proof  there  was  much  weaker,  the 
acts  of  its  counsel  were  persistently  objectionable, 
*  *  *.  The  attempt  to  turn  this  trial  of  men  whose 
guilt  was  abundantly  proved  into  a  trial  of  govern- 
ment's counsel,  though  a  not  infrequent  expedient  of 
defendants  who  have  no  other  recourse,  ought  not,  in 
our  opinion  to  succeed." 

In  the  case  of 

Fitter  v.   United  States  (C.  C.  A.  2,  1919),  258 
Fed.  567, 

it  was  urged  that  the  appeal  of  counsel  to  render  a  verdict 
from  patriotic  motives  had  a  greater  effect  upon  the 
jury  than  the  evidence  presented  by  the  government.  The 
language  used  is  too  lengthy  to  quote  but  was  blistering 
and  vicious  in  its  reminder  to  the  jury  that  our  country 
is  at  war  and  that  our  sons  are  dying  for  it.  The  court 
stated  at  page  573: 

''The  cases  show  that  a  prosecuting  officer,  while 
he  may  not  appeal  either  to  the  fears  or  the  vanity  of 
a  jury,  and  so  seek  to  coerce  or  cajole  them  into  a 
verdict  of  conviction,  and  in  this  case  he  did  neither, 
may  legitimately  appeal  to  them  to  do  their  full  duty 
in  enforcing  the  law.  In  so  far  as  counsel  went  be- 
yond that  legitimate  appeal  we  are  not  inclined  upon 
this  record  to  say  that  the  defendant  was  prejudiced 
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so  that  the  verdict  should  be  set  aside.  If  the  evi- 
dence of  guilt  was  less  overwhelming,  and  any  possi- 
ble and  reasonable  doubt  of  guilt  existed,  there  would 
be  better  reason  for  asking  the  court  to  reverse;  but, 
in  view  of  the  evidence  which  we  find  in  the  record, 
we  do  not  deem  it  proper,  in  the  due  administration  of 
criminal  justice,  t  o  reverse  the  judgment  on  the 
ground  assigned." 

It  is  well  established  therefore,  that  if  defendant  was 
convicted  by  evidence  so  clear  and  convincing  that  the 
jury  could  not  have  determined  otherwise  then  as  it  did, 
the  error  is  harmless.     This  rule  was  adopted  in 

Robbins  v.  United  States  (C.  C.  A.  9,  1916),  229 
Fed.  987,  at  p.  999: 

"No  possible  misconduct  on  the  part  of  the  District 
Attorney  could  have  affected  the  conclusion  which  the 
jury  was  compelled  to  reach  and  it  is  unnecessary  to 
consider  the  matter  further  than  to  say  as  was  said 
by  the  court  below,  that  the  District  Attorney's  re- 
marks were  hardly  commendable." 

So  said  the  Supreme  Court  in 

Berger  v.  United  States,  295  U.  S.  7S,  1935,  at 
p.  89: 

"If  the  case  against  Berger  had  been  strong,  or,  as 
some  courts  have  said,  the  evidence  of  his  guilt  'over- 
whelming,' a  different  conclusion  might  be  reached." 

An  examination  of  the  record  on  appeal  will  disclose 
that  the  guilt  of  the  defendant  was  well  established  and 
that  the  jury  would  have  found  the  defendant  guilty  re- 
gardless of  the  remark  made.  For  further  discussion  as 
to  a  clear  showing  of  evidence  of  guilt  see  argument  under 
Point  XI. 
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3.      The   Remark   Complained   of   Was   Only   Inci- 
dental AND  AN  Isolated  Instance. 

It  would  be  difficult  to  say  that  the  minds  of  the  jurors 
could  be  so  prejudiced  by  incidental  statements  that  they 
would  not  appraise  the  evidence  objectively  and  dispas- 
sionately. 

The  remark  complained  of  is  a  single  incident,  the  very 
last  statement  made  by  counsel  for  the  government  after 
a  long  closing  argument  based  on  the  evidence.  Where 
the  statements  are  only  minor  aberrations  and  not  cumula- 
tive evidence  of  a  procedure  dominated  by  passion  and 
prejudice  the  Supreme  Court  has  held  that  reversal  will 
not  promote  the  ends  of  justice. 

United  States  v.   Socony   Vacuum   Oil   Co.,    310 
U.  S.  150. 

Where  the  assertions  of  errors  are  isolated  and  casual 
episodes  not  reflective  of  the  quality  of  the  argument  as 
a  whole  the  court  will  not  reverse. 

In  the  instant  case  the  whole  argument  is  not  in  the 
record  and  the  matter  should  be  considered  in  the  light 
of  Silverman  v.  United  States  (C.  C.  A,  1,  1936),  59 
Fed.  (2d)  636,  cer.  den.  287,  U.  S.  640: 

''Only  the  merest  skeleton  of  the  evidence  objected 
to  under  these  assignments  is  presented  to  this  court. 
Unconnected  with  what  went  before  or  followed,  it 
has  little  bearing  that  can  be  deemed  prejudicial  to 
the  appellant." 

It  is  clear  therefore  that  only  such  misconduct  as  was 
pronounced  and  persistent,  with  a  probable  cumulative  ef- 
fect upon  the  jury  can  be  regarded  as  consequential. 

Berger  v.  United  States,  295  U.  S.  78,  1935. 
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4.     Remark     Complained    of    Was     Provoked    and 
Invited  by  Opposing  Counsel. 

Counsel  for  the  defense,  in  his  argument  to  the  jury, 
attempted  to  explain  why  the  defendant  took  the  unusual 
position  in  view  of  the  conditions  of  the  world  today  and 
requested  the  jurors  to  judge  him  by  his  standards  and 
not  their  own.     Counsel  stated  among  other  things: 

"You  will  agree  with  me  in  times  of  peace  his 
standards  are  perfectly  sound.  Here  is  a  man  who 
attempted  to  apply  some  of  the  standards  of  peace, 
during  which  he  applied  for  himself  in  his  Hfe,  dur- 
ing war  time." 

"When  there  is  a  Selective  Service  Law  and  the 
nation  is  in  an  emergency,  we  hate  to  kill,  but  we 
feel  there  is  nothing  that  hurts  our  conscience  in 
killing  a  German  or  a  Japanese  who  threatens  our 
liberties.  That  is  how  the  normal  human  minds,  most 
people's  minds  function     *     *     *."      [Record  106.] 

"*  *  *  What  kind  of  man  is  this  man?  Who  is 
he  to  bargain  with  the  Government?  What  do  we 
care  about  him  when  we  are  fighting  a  war,  to  let  him 
write  his  own  oath?  Who  can  take  that  kind  of 
an  attitude?  Maybe  I  am  making  the  argument  that 
the  Prosecutrix  should  make;  I  hope  I  am  not  making 
it  too.  convincingly     *     *     *."     [Record  107.] 

"The  special  characteristic  of  the  liberties  guaran- 
teed in  the  Bill  of  Rights,  under  their  shield  are  that 
many  types  of  opinions  and  beliefs  can  develop  un- 
molested and  unobstructed."     [Record  108.] 

The   Eighth   Circuit   Court  of   Appeals   in  Johnson  v. 
United  States,  126  Fed.  (2d)  242,  a  Selective  Service  case 
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in  which  the  language  of  the  prosecuting  attorney  was 
clearly  improper  and  in  some  respects  actually  vicious, 
states : 

"This  statement  might  or  might  not  be  error  and 
prejudicial  error.  This  depends  largely  on  whether 
it  was  proper  answer  to  or  justified  by  something  in 
the  proceeding  argument  for  appellant." 

Where  the  attorney  for  the  government  was  endeavor- 
ing to  counteract  certain  arguments  made  by  defendant's 
counsel,  such  remarks  may  not  be  held  to  be  prejudicial. 

United  States  v.  Johnson  (C.  C.  A.  3,  1941),  129 
Fed.  954, 

especially  where  "defendant's  own  counsel  had  made 
statements  referring  to  the  same  subject  matter." 

See,  also: 

Pollock  V.  United  States  (C.  C.  A.  4,  1929),  35 
Fed.  (2d)  174, 

and 

Rice  V.  United  States  (C.  C.  A.  2,  1929),  35  Fed. 
(2d)  689, 

where  the  court  held  that  there  was  no  prejudice  where  the 
remarks  were  fair  comment  in  answer  to  the  remarks  in 
the  summation  of  counsel  for  defendant. 

In  conclusion  the  court  might  be  reminded  that  the  trial 
judge  could  have  intervened  at  the  time  the  remark  was 
made  but  apparently  in  the  exercise  of  his  discretion  he 
did  not  regard  the  language  of  counsel  of  sufficient  import- 
ance to  call  for  interference  on  his  part. 
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The  exercise  of  that  discretion  will  not  be  reviewed  by 
an  Appellate  Court  unless  the  invective  is  so  palpably  im- 
proper that  it  might  be  seen  to  have  been  clearly  injurious. 

Johnson  v.  United  States,  154  Feb.  445. 

Appellant  has  not  attempted  to  fit  the  facts  disclosed  by 
the  record  to  the  law  propounded  by  him  in  his  citation 
of  the  Viereck  case.  Appellee  agrees  with  the  principles 
set  forth  therein  but  respectfully  submits  that  they  do  not 
apply  here.  In  passing  it  might  be  mentioned  that  the 
Bagley,  Coffman  and  Atkinson  cases  as  well  as  Ex  parte 
Milligan  do  not  involve  the  matter  of  improper  remarks 
and  are  hardly  applicable  to  the  question  at  bar. 

POINT  II. 

District    Court    Did    Not    Err    in    Making    Certain 
Comments  During  the  Course  of  the  Trial. 

I. 

ALLEGED  ERROR  RELATING  TO  COMMENTS  OF 
TRIAL  JUDGE  NOT  PROPERLY  BEFORE  THE 
COURT. 

''Moreover,  no  objections  were  made  and  no  ex- 
ceptions were  taken  to  the  remarks  of  the  trial  court 
at  the  time  and  consequently  error  cannot  be  predi- 
cated thereon. 

"There  remains  for  consideration  the  claim  of  ap- 
pellants that  they  were  deprived  of  a  fair  trial  by  the 
conduct  of  the  trial  court.  No  objections  were  made 
to  any  of  the  several  acts  of  the  trial  judge  now  al- 
leged to  be  misconduct  and  no  exceptions  were  taken 
thereto. 


—29— 

"It  is  the  duty  of  the  trial  judge  in  the  conduct  of 
the  trial  to  expedite  matters  and  prevent  the  waste  of 
time.  Appellants  were  represented  by  experienced 
and  able  counsel  and  they  made  no  objections  to  the 
attempts  of  the  court  to  expedite  the  trial  and  cannot 
be  heard  now  on  such  objections." 

Baldwin  v.  United  States  (C.  C.  A.  9,  1940),  72 
Fed.  (2d)  810,  812,  cer.  den.  295  U.  S.  761; 

Cluccarello  v.  United  States  (C.  C.  A.  3,  1943), 
68  Fed.  (2d)  315; 

Kettenbach  v.  United  States  (C.  C.  A.  9,  1913), 
202  Fed.  2>77,  at  p.  384. 

II. 

ENTIRE  PROCEDURE  IN  THE  COURSE  OF  WHICH 
COMMENTS  WERE  MADE  DOES  NOT  DISCLOSE 
THEY   WERE   IMPROPER. 

In  order  to  determine  whether  remarks  of  the  trial 
judge  were  prejudicial  they  must  be  considered  in  connec- 
tion with  the  procedure  had  before  and  subsequently 
thereto.     In 

Hargrove  v.  United  States  (C.  C.  A.  8,  1928),  25 
Fed.  (2d)  258, 

the  remark  complained  of  was: 

"Now  there  is  a  respectful  way  to  take  exceptions 
and  you  know  it." 

The  court  stated: 

"This  language  on  the  face  of  the  printed  record 
seems  uncalled  for,  but,  as  was  freely  conceded  in 
argument,  we  cannot  visualize  the  court  room  scene 
nor  properly  impute  reversible  error  to  language  no 
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more  essentially  prejudicial  than  that  quoted.  It  is 
to  be  read  in  connection  with  the  entire  procedure  in 
the  course  of  which  it  was  uttered." 

It  will  be  noted  from  the  Record  that  several  comments 
complained  of  are  set  forth  therein  by  themselves  without 
the  proceedings  had  prior  and  subsequently  thereto  which 
make  it  difficult,  if  not  impossible,  for  the  Appellate  Court 
to  determine  their  propriety. 

III. 

NO  RESULTING  PREJUDICE  HAS  BEEN 

ESTABLISHED  BY  APPELLANT. 

The  burden  of  showing  prejudice  resulting  to  appellant 
from  the  court's  comments  is  on  him. 

Goldstein  v.  United  States  (C.  C.  A.  8,  1933),  63 
Fed.  (2d)  609,  614; 

Mansfield  v.  United  States  (C.  C.  A.  8,  1935),  76 
Fed.  (2d)  224,  cer.  den.  296  U.  S.  601. 

IV. 

NO     PREJUDICE     COULD     POSSIBLY     RESULT     TO 

DEFENDANT   FROM  THE  COMMENTS   MADE. 

It  is  well  settled  that  the  conduct  of  a  trial  rests  within 
the  discretion  of  the  trial  judge.  He  alone  is  familiar  with 
the  circumstances.  It  is  the  duty  of  the  court  to  keep  the 
trial  progressing,  to  expedite  matters  and  to  prevent  dila- 
tory tactics  of  council.  It  is  obvious  that  the  comments 
of  the  court  objected  to  were  made  in  the  exercise  of  that 
duty  and  had  no  bearing  on  the  guilt  of  the  defendant,  the 
state  of  the  evidence  on  the  issues,  or  on  the  facts  or 
questions  to  be  submitted  to  the  jury,  and  did  not  tend 
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nor  were  they  calculated  to  create  in  the  minds  of  the 
jurors  a  prejudice  against  the  defendant  from  which  the 
verdict  resulted. 

Adler  v.   United  States   (C.  C.  A.   5,   1910),   182 
Fed.  464,  472. 

The  court  stated  in  that  case  that  it  was  the  duty  of 
the  trial  judge  to  facilitate  the  orderly  progress  of  a  trial 
and  to  clear  the  path  of  petty  obstructions  and  that  it  is 
a  matter  within  the  discretion  of  the  court  with  which  the 
Appellate  Court  would  be  reluctant  to  interfere. 

Baldwin  v.  United  States  (C.  C.  A.  9,  1934),  72 
Fed.  (2d)  810,  cer.  den.  295  U.  S.  761. 

The  court  in 

Goldstein  v.  United  States  (C.  C.  A.  8,  1933),  63 
Fed.  (2d)  609,  at  p.  613, 
stated : 

"Such  incidents  are  often  regarded  as  trivial  dur- 
ing the  trial  of  the  case  and  are  quickly  lost  sight  of, 
but,  when  set  forth  in  the  record  and  emphasized  by 
counsel  on  appeal,  they  take  on  an  importance  which 
they  never  actually  possessed.  It  is  impossible  to 
gather  from  the  cold  record,  particularly  when  it  is 
in  narrative  form,  the  atmosphere  of  the  trial  itself, 
the  manner  in  which  the  words  were  spoken,  or  the 
probable  effect,  if  any,  which  they  had  upon  the 
merits  of  the  controversy.  *  *  *  An  Appellate 
Court  should  be  slow  to  reverse  a  case  for  the  al- 
leged misconduct  of  the  trial  court,  unless  it  appears 
that  the  conduct  complained  of  was  intended  or  cal- 
culated to  disparage  the  defendant  in  the  eyes  of  the 
jury  and  to  prevent  the  jury  from  exercising  antici- 
pated judgment  upon  the  merits." 
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See  also: 

United  States  v.  Glasser  (C.  C.  A.  7,  1940),  116 
Fed.  (2d)  690, 

citing  the  Goldstein  case,  and 

Mansfield  v.  United  States  (C.  C.  A.  8,  1935),  76 
Fed.  (2d)  224,  cer.  den  296  U.  S.  601,  at  p.  232. 

"An  Appellate  Court  should  hesitate  to  reverse 
a  case  for  the  alleged  misconduct  of  the  trial  court 
unless  it  appears  that  the  remarks  complained  of 
tended  to  disparage  the  defendant  before  the  jury  and 
to  prevent  the  jury  from  rendering  an  impartial  judg- 
ment in  the  case." 

An  examination  of  the  comments  objected  to  discloses 
that  they  were  made  solely  in  the  exercise  of  the  court's 
duty  to  conduct  the  trial  of  the  case  and  that  no  opinion 
of  guilt  of  the  defendant  was  expressed  nor  was  any 
partiality  shown.  In  connection  with  comment  (a)  the 
Record  discloses  that  the  question  was  asked  and  an- 
swered many  times  and,  therefore,  no  prejudice  could 
possibly  result. 

It  is  well  settled  that  the  court  may  shorten  the  ex- 
amination of  witnesses  by  counsel  and  that  this  is  a  matter 
within  the  discretion  of  the  court. 

Adler  v.  United  States,  supra. 

The  court's  attention  is  also  called  to  the  fact  that 
comment  (a)  has  not  been  fairly  set  forth  in  the  record. 
We  realize  that  the  Reporter's  Transcript  cannot  be  con-" 
sidered  by  the  Appellate  Court  but  we  feel  that  counsel  for 
the  appellant  was  not  fair  in  setting  out  the  court's  re- 
mark because  it  was  not  in  answer  to  the  question  asked 
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by  counsel  but  actually  to  intervening  colloquy  which  im- 
pressed the  court  with  the  fact  counsel  wished  to  argue 
the  point  after  the  court's  ruling  sustaining  an  objection 
to  the  question  was  made. 

Comment  (b)  can  be  likened  to  the  facts  in 
Baldivin  v.  United  States,  supra. 
Defense  counsel  asked  for  sufficient  time  within  which  to 
inspect  the  records,  which  was  denied.     The  court  stated 
that  it  was  the  duty  of  the  trial  judge  to  expedite  matters 
and  prevent  the  wasting  of  time. 

Comment  (c)  appears  as  a  lone  remark  in  the  Record 
without  any  showing  why  the  statement  was  made  and  to 
what  it  was  a  response,  if  anything. 

In  connection  with  comments  (d)  and  (e),  this  Honor- 
able Court's  attention  is  called  to 

Simon  v.    United  States,    123   Fed.    (2d)    80,   83 
(C.  C.  A.  4,  1931),  cer.  den.  694. 

"It  is  contended  that  certain  arguments  of  the 
court  were  prejudicial  in  trying  to  speed  up  the  trial 
and  avoid  irrelevant  details  in  the  examination  of 
witnesses.  The  court  said :  'We  will  get  through 
before  Christmas  or  I  will  know  why     *     *     *.' 

"It  is  not  surprising  that  certain  statements  of  the 
court,  divorced  from  their  context,  can  be  twisted  by 
counsel  to  appear  in  other  than  their  true  light.  None 
of  the  statements  objected  to,  when  read  in  their 
context,  are  prejudicially  erroneous," 
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In  connection  with  comment  (e)  there  is  certainly  noth- 
ing prejudicial  about  the  remark  made  wherein  the  Govern- 
ment was  granted  permission  to  reopen  its  case.     In 

United  States  v.  Liss  (C.  C.  A.  2,  1943),  137  Fed. 
(2d)  995,  at  p.  999, 

the  court  stated: 

"The  next  objection  common  to  a  number  of  the 
accused  is  the  judge's  bias  against  them.  It  may 
perhaps  have  been  true  that  at  times  his  manner  was 
not  as  urbane  as  could  have  been  wished,  and  counsel 
may  have  occasionally  smarted  under  his  admonitions, 
but  we  can  find  no  evidence  that  he  improperly  cut 
short  their  examination  and  certainly  none  whatever 
that  he  expressed  even  indirectly  an  opinion  as  to  the 
guilt  of  the  accused." 

The  appellant  must  show  that  the  remarks  influenced  the 
jury  in  its  verdict.  This  cannot  be  if  the  evidence  taken 
as  a  whole  is  conclusive  of  defendant's  guilt,  and  where 
this  exists  the  Appellate  Court  will  not  interfere  with  the 
judgment. 

Hargrove  v.  United  States  (C.  C.  A.  8,  1928),  25 
Fed.  (2d)  258,  p.  262; 

United  States  v.  Krakower  (C.   C.  A.  2,   1936), 
86  Fed.  (2d)  HI. 

In  the  latter  case  the  court  felt  that  the  trial  judge 
actually  showed  animosity  to  the  defendant  but  still  would 
not  reverse  the  conviction  because  the  guilt  of  the  defend- 
ant was  amply  disclosed  by  the  evidence. 
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The  conduct  of  the  court,  to  be  prejudicial  must  be 
intended  or  calculated  to  disparage  the  accused  in  the  eyes 
of  the  jury  and  prevent  it  from  exercising  impartial  judg- 
ment on  the  merits. 

POINT  III. 

District  Court  Did  Not  Err  in  Refusing  to  Admit  in 

Evidence  Defendant's  Exhibit  "C." 

The  record  discloses  at  page  76  that  Exhibit  "C"  for 
Identification  is  the  same  document  as  Defendant's  Ex- 
hibit 'T'  which  was  offered  and  received  in  evidence  and 
read  to  the  jury.  Defendant's  Exhibit  "C"  for  Identifica- 
tion is  the  original  of  Defendant's  Exhibit  "I"  in  evidence. 

The  purpose  of  offering  Exhibit  "I"  in  evidence  was  to 
show  the  absence  of  criminal  intent  on  the  part  of  the 
defendant.  There  is  no  question  as  to  whether  the  docu- 
ment had  actually  been  sent  by  the  defendant  or  actually 
received  by  the  Selective  Service  Board,  as  those  matters 
had  been  admitted  by  the  clerk.  It  would  appear,  there- 
fore, that  since  Defendant's  Exhibit  'T'  in  evidence  was 
offered  and  read  to  the  jury  to  show  intent;  that  Defend- 
ant's Exhibit  "C"  for  Identification  was  offered  for  the 
same  purpose;  and  that  they  were  one  and  the  same  docu- 
ment except  for  the  fact  that  Exhibit  "C"  for  Identifica- 
tion was  the  original  of  Defendant's  Exhibit  "I"  in  evi- 
dence; that  the  assignment  of  error  is  without  merit. 
There  cannot  possibly  be  shown  any  prejudice  for  the 
reason  that  the  contents  of  the  exhibit  were  read  to  the 
jury  and  submitted  to  it  for  its  consideration  in  determin- 
ing the  criminal  intent  of  the  defendant. 
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POINT  IV. 

District  Court  Did  Not  Err  in  Sustaining  Objection 
to  the  Offer  of  Defendant's  Exhibit  "K"  in 
Evidence. 

For  the  court's  consideration  Exhibit  '*K"  for  Identifi- 
cation is  a  letter  dated  September  4,  1942,  consisting  of 
five  pages,  written  by  the  defendant  to  the  State  Director 
of  Selective  Service,  Leitch.  The  letter  contains  a  request 
that  he  review  defendant's  classification. 

I. 

ASSIGNMENT  OF  ERROR  IN  CONNECTION  WITH 
DEFENDANT'S  EXHIBIT  "K"  IN  EVIDENCE  IS 
NOT   PROPERLY   BEFORE  THE   COURT. 

Said  this  Honorable  Court  in  Conway  v.  United  States 
(C.  C.  A.  9,  1944),  142  F.  (2d)  202,  at  p.  203: 

"Assignment  IV  is  that  the  court  erred  in  rejecting 
evidence.  (Assignment  IV  relates  to  the  rejection 
of  afifidavits  of  members  of  a  sect  called  Johovah's 
Witnesses).  These  assignments  do  not  as  required 
by  Rule  2(b)  of  our  rules  governing  criminal  ap- 
peals 'quote  the  grounds  urged  at  the  trial  for  the 
objection  and  the  exception  taken  and  the  full  sub- 
stance of  the  evidence  admitted  or  rejected,'  hence 
these  assignments  need  not  be  considered." 

To  the  same  effect  see: 

Wheeler  v.  United  States  (C.  C.  A.  9),  77  F.  (2d) 
216,  218; 

Tudor  V.  United  States  (C.  C.  A.  9,  1944),  142 
F.  (2d)  206; 

Hopper  V.  United  States  (C.  C.  A.  9,  1944),  142 
F.   (2d)   181. 
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The  assignment  of  errors  sets  out  that  the  District 
Court  erred  in  refusing  to  admit  in  evidence  Defendant's 
Exhibit  "K"  in  that  the  same  has  a  direct  and  material 
bearing  on  the  existence  of  criminal  intent.  The  grounds 
urged  at  the  trial  for  the  objection  and  the  exception  taken 
and  the  full  substance  of  the  evidence  rejected  does  not 
appear  therein. 

II. 

DEFENDANT'S   EXHIBIT   "K"  FOR  IDENTIFICATION 
IS   IMMATERIAL  TO   CRIMINAL  INTENT. 

The  evidence  discloses  the  following  facts  which  have  a 
bearing  on  the  court's  ruling  on  this  matter. 

Defendant  appealed  to  the  Board  of  Appeal  which,  on 
August  20,  1942,  sustained  his  1-AO  classification  by 
unanimous  vote  of  the  members,  and  on  August  31,  1942, 
defendant  was  so  advised. 

On  September  2,  1942.  defendant  talked  with  the  clerk 
of  the  local  Board  at  the  Board  Office,  at  which  time  she 
advised  him  that  he  would  receive  an  Order  to  Report 
for  Induction  soon;  that  at  that  time  defendant  advised 
her  that  he  did  not  know  whether  he  would  obey  it.  In 
reply  the  clerk  stated  that  there  was  no  way  he  could  hold 
up  his  induction  order  and  that  the  Board  could  not  stay 
it  unless  it  was  ordered  to  do  so  by  the  Director  of  Selec- 
tive Service  and  that  the  Board  had  received  from  no  one 
a  stay  of  induction  and  that  under  the  circumstances  he 
would  have  to  abide  by  the  Order  to  Report  and  that  if 
he  failed  to  do  so  he  would  be  subject  to  report  to  the 
F.  B.  I.  Defendant  in  response  thereto  stated  "to  hell 
with  the  F.  B.  L,"  and  that  he  would  not  report  even  if 
he  had  to  go  to  prison.     Defendant  admitted  on  cross- 
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examination  that  he  presumed  at  the  time  of  this  con- 
versation that  a  faikire  to  obey  the  order  would  be  a 
violation  of  the  law. 

On  September  3,  1942,  the  Board  sent  defendant  an 
Order  to  Report  for  Induction,  whereupon  it  stated  that  a 
wilful  failure  to  report  would  be  a  violation  of  law  punish- 
able by  fine  and/or  imprisonment;  together  with  a  letter 
of  transmittal  stating  that  it  would  be  necessary  for  him  to 
report  and  if  he  did  not  do  so  he  would  be  in  violation 
of  the  law. 

On  September  4,  1942,  defendant  received  his  Order  to 
Report  for  Induction  and  letter  of  transmittal  and  on  the 
same  day  he  sent  Defendant's  Exhibit  ''K"  for  Identifica- 
tion to  Colonel  Leitch,  State  Director  of  Selective  Service 
requesting  him  to  review  his  classification. 

Counsel  has  argued  that  Defendant's  Exhibit  "K"  for 
Identification  is  material  to  the  intent  of  the  defendant, 
but  a  consideration  of  the  evidence  and  the  Rules  and 
Regulations  of  the  Selective  Service  system  does  not  dis- 
close any  merit  in  that  argument.  It  would  appear  that 
prior  to  the  sending  of  Exhibit  "K"  for  Identification 
defendant  had  already  expressed  his  intention  of  failing  to 
report  for  induction. 

III. 

DEFENDANT,  UNDER  THE  LAW,  HAD  NO  RIGHT  TO 
APPEAL  TO  THE  PRESIDENT  OR  ANYONE  ELSE 
CONNECTED  WITH  THE  SELECTIVE  SERVICE 
SYSTEM. 

Section  628.2  of  the  Selective  Service  Regulations  pro- 
vides that  a  registrant  may  take  an  appeal  to  the  President 
only  where  "one  or  more  members  of  the  Board  of  Appeal 
dissent  from  such  classification." 


—39— 

The  evidence  shows  that  the  Board  of  Appeal  sustained 
defendant's  1-AO  classification  by  unanimous  vote.  This 
precludes  the  defendant  from  appealing  to  the  President 
through  the  Director  of  Selective  Service. 

However,  under  Section  628.1  of  the  Rules  and  Regu- 
lations, a  State  or  National  Director  of  Selective  Service, 
if  either  deems  it  to  be  of  the  national  interest  or  neces- 
sary to  avoid  an  injustice,  may  appeal  to  the  President. 
This  section  provides  the  method  used  by  the  Director  of 
Selective  Service  in  perfecting  such  appeal.  Section  628.4 
of  the  Selective  Service  Regulations  provides  that  when 
an  appeal  is  taken  the  Local  Board  shall  notify  the 
registrant  and  forward  the  entire  file  to  the  State  Director 
which  is  in  turn  forwarded  to  the  Director  of  Selective 
Service. 

At  no  time  did  the  State  or  National  Director  of  Selec- 
tive Service  deem  it  advisable  to  appeal  defendant's  classi- 
fication to  the  President  and  no  appeal  was  ever  taken  by 
either  one.  The  Local  Board  was  never  advised  in  any 
way  that  the  Director  of  Selective  Service  intended  to  ap- 
peal or  review  defendant's  file  and  never  received  any 
request  for  registrant's  file,  nor  was  the  file  ever  for- 
warded to  the  National  Director.  No  one  connected  with 
the  Selective  Service  system  ever  advised  or  directed  or 
ordered  the  Local  Board  to  stay  induction  or  cancel  the 
order  to  report;  nor  was  the  Local  Board  ever  advised 
defendant's  case  would  be  reconsidered  or  reviewed;  nor 
was  defendant  ever  notified  by  anyone  that  an  appeal  had 
been  taken  or  a  stay  of  induction  granted. 

It  is  clear  that  at  the  time  defendant  sent  Exhibit 
''K"  for  Identification  to  the  State  Director  of  Selective 
Service  that  he  had  already  received  his  Order  to  Report 
for  Induction;  that  he  had  been  advised  by  the  clerk  and 
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the  Board  Chairman  that  he  must  obey  it  and  that  if  he 
did  not  do  so  he  would  be  in  violation  of  the  law,  and 
that  he  so  understood  that  to  be  the  case;  that  he  at  no 
time  ever  received  an  intervening  cancellation  of  the  order 
or  word  from  any  Selective  Service  official  or  agency  per- 
mitting him  to  ignore  the  Order  to  Report  for  Induction. 
It  is  especially  significant  in  considering  the  materiality 
of  Defendant's  Exhibit  "K"  for  Identification  that  no  one 
connected  with  the  Selective  Service  system  ever  requested 
defendant  to  submit  correspondence  but  that  all  of  de- 
fendant's negotiations  with  the  Selective  Service  officials, 
after  being  advised  of  his  classification,  were  voluntary  on 
his  part,  one  sided  and  initiated  by  him  without  solicitation. 
It  is  likewise  important  to  bear  in  mind  that  defendant's 
attempted  negotiation  with  the  State  Director  of  Selective 
vService  as  reflected  by  Exhibit  "K"  for  Identification  was 
initiated  by  him  without  right  after  receiving  his  Order  to 
Report,  and  at  most  is  self-serving.  The  testimony  of  the 
clerk  shows  that  in  prior  conversation  with  her  he  stated 
he  would  not  report  even  though  he  might  have  to  go  to 
prison  and  that  he  had  already  made  up  his  mind  not  to 
report  for  induction  before  sending  Exhibit  "K"  for 
Identification.  Therefore,  it  has  no  bearing  on  defend- 
ant's intent  to  disobey  the  order  and  since  it  does  not 
reflect  anything  which  would  show  that  the  order  was  not 
in  efifect  or  that  defendant  had  been  led  to  believe  by 
someone  in  authority  that  it  was  not  in  efifect,  it  could 
not  be  material.  No  Selective  Service  agency  or  official 
requested  the  correspondence  submitted  by  defendant  and 
his  actions  were  not  only  voluntary  and  one  sided,  but 
initiated  without  right.  If  defendant  was  misled,  he  mis- 
led himself  by  his  own  actions.  Had  the  State  Director  of 
Selective  Service  requested  the  correspondence  then  the 
Exhibit  K  for  Identification  might  be  material. 
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POINT  V. 
District   Court   Did   Not   Err   in   Sustaining   the   Ob- 
jection to  the  Offer  of  Defendant's  Exhibits  *'N" 
and  "O"  in  Evidence. 

Defendant's  Exhibit  "O"  for  Identification  is  a  tele- 
gram which  was  sent  to  the  National  Service  Board  for 
Religious  Objectors  by  defendant  on  September  2,  1942, 
wherein  he  requested  advice  concerning  his  draft  status. 
Defendant's  Exhibit  "N"  for  Identification  is  a  telegraphic 
answer  received  by  defendant  from  the  National  Service 
Board  for  Religious  Objectors  on  September  4,  1942. 

In  connection  with  this  Assignment  of  Error,  appellee 
adopts  the  argument  set  forth  under  Point  IV  and  sub- 
mits, first,  that  the  claimed  error  is  not  properly  before 
the  court,  as  the  Assignment  of  Error  does  not  conform 
with  Rule  2(b)  of  our  rules  governing  criminal  appeals; 
and,  secondly,  the  Exhibits  "N"  and  "O"  for  Identification 
are  immaterial  in  determining  defendant's  intent. 

The  Record  is  silent  as  to  the  nature  of  the  National 
Service  Board  for  Religious  Objectors  and  there  is  no 
evidence  to  show  of  what  the  Board  consists,  but  suffice 
to  say  it  is  not  an  agency  of  the  Government  and  is  in  no 
v/ay  connected  with  the  Selective  Service  system.  The 
Board  has  no  authority  to  act  for  it  and  is  a  stranger  to 
the  Selective  Service  system.  Surely  it  cannot  be  said 
that  a  registrant  who  is  ordered  into  the  military  service 
can  defend  himself  on  a  failure  to  report  for  induction  on 
the  ground  that  a  third  party  told  him  he  did  not  have 
to  report.  It  is  difficult  to  understand  how  communica- 
tions with  third  parties  could  be  material  in  ascertaining 
the  intent  of  the  defendant  especially  in  an  instance  in 
which  defendant  had  no  right  to  rely  upon  the  opinions 
of  those  persons. 
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POINT  VI. 
The  District  Court  Did  Not  Err  in  Granting  Plain- 
tiff's  Motion   to   Strike   the   Defendant's   Answer 
Upon  Inquiry  as  to  Reason  He  Had  for  Failure 
to  Report. 

I. 

ASSIGNMENT  OF  ERROR  CANNOT  BE  CONSIDERED 
AS  ERROR  COMPLAINED  OF  DOES  NOT  APPEAR 
IN  THE  RECORD  ON  APPEAL. 

A  reading  of  the  Record  fails  to  disclose  anywhere 
therein  the  question  purportedly  asked  by  defendant's 
counsel,  the  purported  answer  given  and  the  purported 
motion  to  strike  as  well  as  the  court's  ruling  thereon.  Al- 
though these  matters  appeared  in  the  Reporter's  Tran- 
script, it  does  not  appear  in  the  Record  on  appeal  and 
cannot  be  considered  by  this  Honorable  Court  as  a  ques- 
tion properly  before  it.  It  is  well  settled  that  the  Report- 
er's Transcript  is  not  a  Bill  of  Exceptions  and  is  no  part 
of  the  Record. 

Conzuay  v.  United  States  (C.  C.  A.  9,  1944),  142 
F.  (2d)  202,  204; 

Hursh  V.  Killits  (C.  C.  A.  9,  1932),  58  F.   (2d) 
903; 

Laii  Lee  v.  United  States  (C.  C.  A.  9,  1933),  67  F. 
(2d)   156. 

The  Api^ellate  Court  cannot  determine  whether  the 
error  claimed  exists  unless  it  is  before  the  court  in  the 
Record  on  Appeal,  otherwise  the  court  is  helpless  to  de- 
termine error  or  lack  of  error  or  prejudice. 


Nolan  V.  United  States  (C.  C.  A.  8,  1935),  75  F. 
(2d)  65: 

"The  duty  to  show  error  involves  as  a  necessary 
step  therein,  the  obHgation  to  bring  up  sufficient 
record  therefor,  and,  where  appellant  fails  to  do  so, 
he  has  not  sustained  the  burden  of  showing  error." 

The  court  cannot  consider  claimed  errors  not  exhibited 
by  the  Record.    See: 

Blaek  V.  United  States  (C.  C.  A.  6,  1925),  7  F. 
(2d)  468,  cer.  den.  269  U.  S.  568; 

Fisher  v.  United  States  (C.  C.  A.  4,  1926),  13  F. 
(2d)  756,  at  p.  758: 

**Thus  the  court  is  warranted  under  its  rules  in 
not  considering  these  assignments  of  error,  where 
the  bill  of  exceptions  does  not  set  forth  the  facts 
with  sufficient  clearness  to  enable  the  court  to  pass 
upon  them  intelligently." 

11. 

THE     COURT    DID    NOT    ERR    IN    GRANTING    THE 
MOTION   TO   STRIKE. 

There  is  no  merit  to  the  contention  that  the  court  erred 
in  allowing  the  answer  in  question  to  be  stricken,  as  no 
prejudice  resulted  therefrom.  Had  the  claimed  error  been 
set  out  properly  in  the  Record  on  appeal,  it  would  have 
disclosed  the  proceedings  during  which  the  question  was 
asked,  from  which  it  appears  that  the  same  question  had 
already  been  asked  and  answered  several  times  previously 
and,  furthermore,  that  the  answer  was  not  responsive  to 
the  question.  After  the  motion  to  strike  was  granted, 
counsel  later  asked  a  similar  question  to  which  a  response 
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was  made — in  fact,  to  which  the  same  response  was  made. 
It  is  clear  from  a  reading  of  the  evidence  that  defendant 
had  previously  gone  into  the  matter  of  intent  in  this  con- 
nection quite  thoroughly.     [See  Record  82  and  87.] 

The  question  of  intent  was  properly  inquired  into  by 
counsel  for  the  defendant  and  he  had  ample  opportunity 
at  other  times,  and  did,  elicit  from  the  defendant  the  same 
answer  which  was  ordered  stricken.  Under  these  circum- 
stances it  is  difficult  to  see  how  any  resulting  prejudice 
could  be  shown. 

POINT  VII. 

The  Court  Did  Not  Err  in  Refusing  to  Give  Defend- 
ant's Instruction  Relating  to  Good  Faith  of  the 
Defendant  in  Connection  With  His  Knowledge. 

Defendant  requested  the  following  Instruction  to  be 
given  to  the  jury: 

"You  are  instructed  that  if  a  registrant  has  been 
advised  by  an  agency  of  the  Selective  Training  and 
Service  System  that  his  classification  is  being  re- 
viewed and  that  the  registrant  relies  in  good  faith 
upon  said  representation,  and  in  good  faith  believes 
that  an  Order  of  a  Local  Draft  Board  is  stayed 
while  said  review  is  pending,  that  any  violation  by 
said  registrant  under  the  above  circumstances  of  any 
Order  of  a  Local  Board  is  not  committed  know- 
ingly. 

"You  are  further  instructed  that  if  a  registrant 
in  good  faith  because  of  reliance  upon  information 
which  he  in  good  faith  believes  that  an  Order  of  a 
Local  Draft  Board  has  been  stayed  and  that  he  is 
under  no  legal  requirement  to  comply  with  such  Or- 
der, violates  said  Order  he  does  not  do  so  knowingly." 
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Any  error  in  a  charge  to  a  jury  for  any  failure  to  give 
a  requested  instruction  which  does  not  affect  the  substan- 
tial rights  of  the  defendant  does  not  call  for  a  reversal  of 
the  conviction. 

Guy  V.  United  States,  C.  C.  A.,  D.  C.  1929,  107 
F.  (2d)  288. 

It  has  been  further  held  that  even  though  an  error  was 
made  by  the  court  in  failing  to  charge  the  jury,  that  if 
the  evidence  discloses  overwhelmingly  that  the  defendant 
is  guilty,  that  the  court  will  not  reverse  the  conviction. 

Roitbay  v.  United  States,  C.  C.  A.  9,  1940,  115  F. 
(2d)  49: 

"Assuming,  arguendo,  that  the  instruction  was  er- 
ror, the  evidence  as  a  whole  is  so  convincing  of  the 
guilt  of  the  appellant  he  suffered  no  prejudice." 

I. 

NO  PREJUDICE  CAN  BE  SHOWN  AS  DEFENDANT'S 
REQUESTED  INSTRUCTION  WAS  COVERED  BY 
THE  CHARGE  GIVEN  BY  THE  COURT. 

Defendant  desired  to  have  the  jury  instructed  that  if  he 
in  good  faith  believed  that  the  Order  of  the  Local  Draft 
Board  had  been  stayed  that  he  did  not  knowingly  violate 
the  Order. 

The  following  charge  was  given  to  the  jury: 

"What  you  are  required  to  determine  beyond  a 
reasonable  doubt,  and  it  is  your  exclusive  province  to 
determine,  is  whether  or  not  the  defendant  after  reg- 
istering and  receiving  the  Order  of  the  Board,  knozv- 
ingly  failed  to  respond  to  the  Board's  Order  to  Re- 
port of  Induction.  In  determining  this  you  may 
consider    any    matters    other    than    those    mentioned 
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which  might  indicate  to  you  the  lack  of  the  intent 
on  the  part  of  the  defendant  to  disregard  the  Board's 
Order,  such  as  whether  or  not  the  Notice  to  Report 
was  sent  to  the  registrant  and  whether  or  not  the 
registrant  actually  received  or  failed  to  receive  it 
through  no  fault  or  neglect  of  his  own,  or  in  good 
faith  believed  the  Order  of  Induction  was  suspended." 
(Italics  ours.) 

"You  are  further  instructed  that  any  Order  to 
Report  for  Induction  issued  by  Local  Board  No.  228 
after  the  defendant  was  notified  of  the  Appeal 
Board's  determination,  that  is,  that  he  had  been  re- 
tained in  Classification  '1-A-O'  is  effective  and  valid 
and  must  be  obeyed  by  the  registrant  unless  the  reg- 
istrant, defendant,  in  good  faith  believed  the  Order 
of  Induction  zvas  suspended  and  therefore  not  effec- 
tive/'    (Italics  ours.)      [R.   119.] 

"You  are  instructed  that  if,  at  the  time  defendant 
attempted  to  appeal  to  the  President  through  the 
State  Director  of  Selective  Service,  he  knew  that 
Local  Board  No.  228  could  not  stay  his  induction 
unless  the  State  Director  of  Selective  Service  ordered 
the  Board  to  do  so,  that  he  must  report  for  induction 
in  accordance  with  the  Order  to  Report  previously 
mailed  to  defendant  or  become  delinquent  with  the 
Board,  and  further,  that  no  stay  of  induction  had 
been  received  by  Local  Board  No.  228  from  the  State 
Director  of  Selective  Service,  and  that  defendant  did 
not  report  at  tlie  time  and  place  so  ordered,  then  you 
must   find  that  the  defendant  knowingly  failed  and 
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neglected  to  appear  in  accordance  with  the  said  Or- 
der, unless  the  registrant,  the  defendant,  in  good 
faith  believed  the  Order  of  Induction  was  suspended 
and  therefore  not  effective."  (Italics  ours.)  [R. 
120.] 

It  appears  that  whenever  error  resulting  from  the 
court's  failure  to  instruct  the  jury  as  requested  by  the 
defendant,  is  corrected  by  other  instructions  given  to 
the  jury  which  contained  the  substance,  if  not  the  words, 
of  Appellant's  requested  instructions,  it  is  harmless.  It 
can,  therefore,  not  be  said  that  refusal  to  give  this  In- 
struction was  prejudicial. 

II. 
THE    QUESTION    OF    GOOD    FAITH    DOES    NOT    AP- 
PEAR  MATERIAL   AND  ANY   REFUSAL   ON   THE 
PART  OF  THE  COURT  TO  INSTRUCT  THE  JURY 
REGARDING  GOOD  FAITH  IS  NOT  ERROR. 

In  the  case  of 

Alexander  v.    United  States,   C.   C.   A.,   Dist.   of 
Columbia,  136  F.  (2d)  783, 
the  court  discussed  the  question  of  good  faith  and  stated 
that  any  instruction  relating  thereto  was  properly  refused. 
At  page  784,  the  court  stated; 

"But  even  in  those  States  taking  the  minority  po- 
sition it  is  necessary  that  the  accused  have  made  a 
botm  fide  and  diligent  effort  to  ascertain  the  true 
facts.  In  the  present  case  appellant's  evidence  wholly 
fails  to  measure  up  to  this  standard.  His  testimony 
goes  no  further  than  the  statement  that  he  received 


information  of  the  divorce  in  a  letter  which  he  neither 
retained  nor  answered.  With  every  opportunity  at 
hand  to  ascertain  the  truth  he  made  no  effort  to  do 
so.  He  wrote  neither  his  wife  nor  his  or  her  fam- 
ily, nor  any  of  his  friends  and  he  heard  nothing 
from  any  of  them.  No  case  goes  to  the  extent  of 
declaring  that  an  honest  belief  with  respect  to  a  mat- 
ter of  this  nature  may  be  rested  on  a  mere  rumor, 
which  is  all  there  was  here.  As  was  said  in  the 
Texas  case  of  Gilliim  v.  State,  there  must  be  some 
honest  and  effective  effort  made  to  ascertain  the 
truth  before  it  can  be  claimed  that  a  conclusion  of 
fact  has  been  reached  in  good  faith.  In  this  view 
appellant  would  clearly  be  guilty  under  either  of  the 
conflicting  rules  to  which  we  have  referred.  See 
White  V.  State,  157  Tenn.  446,  9  S.  W.  2d  702. 
Hence  the  refusal  to  give  the  instruction  asked  and 
the  giving  of  the  other  was  not  prejudicial  error." 

The  evidence  shows  no  effort  on  the  part  of  the  de- 
fendant to  contact  his  Local  Draft  Board  on  and  up  to 
the  time  of  induction  to  determine  whether  the  Order  to 
Report  for  Induction  had  been  stayed  either  by  the  State 
Director  of  Selective  Service,  the  National  Director  of 
Selective  Service,  or  the  Local  Draft  Board.  It  would 
appear  that  in  order  to  claim  a  conclusion  of  fact  had 
been  reached  in  good  faith,  it  must  be  shown  that  defend- 
ant made  every  effort  to  determine  the  truth  of  the  matter. 


POINT  VIII. 

The  District  Court  Did  Not  Err  in  Refusing  to  Give 
to  the  Jury  an  Instruction  Relating  to  Good  Faith 
of  the  Defendant  in  Connection  With  His  Feloni- 
ous Violation  of  the  Law. 

The  requested  Instruction  reads  identically  with  that 
one  set  forth  under  Point  VII  except  for  the  fact  that 
the  word  "felonious"  is  substituted  for  the  word  "know- 
ingly." 

The  appellee  adopts  the  argument  set  forth  under  Point 
VII  as  being  applicable  to  this  Instruction  and  in  addition 
submits  that  it  is  neither  necessary  to  aver  that  the  act  was 
feloniously  done  nor  to  prove  the  same. 

Although  the  Indictment  charges  that  the  defendant 
did  then  and  there  knowingly,  wilfully,  unlawfully  and 
feloniously  fail  to  report  for  induction,  the  statute  itself 
which  makes  the  act  a  crime  merely  states  that  any  person 
"who  shall  knowingly  fail  or  neglect  to  perform  such  duty" 
shall  be  punished. 

United  States  Code,  Title  50,  Sec.  311. 

The  act  does  not  use  the  words  "unlaw fuly,   feloniously 
and  wilfully." 

In  all  indictments  the  acts  constituting  the  gravaman  of 
the  charge  are  generally  alleged  to  have  been  feloniously 
done.     The  characterization  and  the  proof  thereof,  how- 


—so- 
ever, is  necessary  only  where  the  statute  makes  felonious 
intent  one  of  the  constituent  elements  of  the  crime. 

Bannon  v.  United  States,  156  U.  S.  464; 

Myres  v.  United  States,  256  Fed.  779. 

Section  311,  Title  50,  United  States  Code,  does  not 
make  felonious  intent  an  element  of  the  crime  punishable 
thereunder. 

POINT  IX. 

The  District  Court  Did  Not  Err  in  Refusing  to  Give 
to  the  Jury  an  Instruction  Relating  to  the  Good 
Faith  of  Defendant  in  Connection  With  His  Wil- 
fulness in  Violating  the  Law. 

The  Instruction  requested  is  identical  with  that  set  forth 
under  Point  VII  except  that  the  word  "wilful"  is  substi- 
tuted for  the  word  ''knowingly." 

Appellee  respectfully  refers  this  Honorable  Court's  at- 
tention to  the  argument  under  Point  VH  and  adopts  it 
in  connection  with  and  as  applicable  to  this  instruction. 

In  addition  the  Court's  attention  is  directed  to  the  fact 
that  as  a  matter  of  law  the  word  "knowingly"  compre- 
hends within  its  meaning  the  terms  "wilfully"  and 
"knowingly."  So,  therefore,  it  is  only  necessary  for  the 
jury  to  determine  beyond  a  reasonable  doubt  that  the  de- 
fendant knowingly  did  not  report  for  induction.  As  a 
matter  of  fact  it  is  not  even  necessary  to  allege  in  the 
indictment  that  the  act  was  wilfully  done  where  the  term 
is  not  a  part  of  the  statutory  definition,  and  where  the 
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facts    alleged    necessarily    import    wilfulness    the    word 
''wilfully"  need  not  even  be  used  therein. 

Runiely  v.  United  States,  C.  C.  A.  (2d)  1923,  293 
Fed.  532;  cert.  den.  263  U.  S.  713. 

It  is  obvious  that  the  allegation  in  the  Indictment  that 
the  act  was  wilfully  done  is  mere  surplusage. 

Title  50,  United  States  Code,  Section  311,  does  not  re- 
quire that  the  act  shall  be  wilfully  done. 

POINT  X. 

The  District  Court  Did  Not  Err  in  Refusing  to  Give 
to  the  Jury  the  Instruction  Requested  That  De- 
fendant Must  Have  Feloniously  Failed  to  Report 
Before  He  Can  Be  Found  Guilty. 

Appellee  respectfully  adopts  the  arguments  set  forth 
under  Point  VIII  which  is  equally  applicable  to  this  In- 
struction. 

Conclusion. 

For  the  reasons  stated,  it  is  respectfully  submitted  that 
the  judgment  of  conviction  entered  by  the  District  Court 
should  be  affirmed. 

Charles  H.  Carr, 

United  States  Attorney; 

James  M.  Carter, 

Assistant  U.  S.  Attorney; 

Mildred  L.  Kluckhohn, 
Assistant  U.  S.  Attorney; 

Attorneys  for  Appellee. 
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Appellee. 


APPELLANT'S  REPLY  BRIEF. 


Statement  of  the  Facts. 

Appellee  makes  the  bald  statement,  on  page  2  of  its 
brief,  that  our  summary  of  the  evidence,  commencing 
at  page  2  of  appellant's  opening  brief,  "is  replete  with 
palpably  inaccurate  statements  of  fact,  and  is  more  or 
less  a  statement  of  what  defendant's  counsel  believe  the 
evidence  should  show."  Appellee  fails,  however,  to  point 
out  any  inaccurate  statements.  No  doubt  in  attempting 
to  make  a  concise  summary,  as  required  by  the  rules  of 
the  Court,  appellant  omitted  certain  points  which  appellee 
considers  important,  but  we  keenly  resent  the  implication 
involved  in  the  words  "palpably  inaccurate  statements  of 
fact."      There   certainly    was   no   such    intention    on    our 
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part  in  preparing  the  statement  of  facts,  nor  was  there 
such  a  result. 

On  page  3  of  appellee's  brief  there  is  a  statement  that 
the  Board  believed  the  defendant  was  insincere.  There  is 
no  reference  to  the  Transcript  of  Record  supporting  that 
statement. 

We  again  refer  this  Court  to  Defendant's  Exhibit  "A" 
[Tr.  p.  79],  the  telegram  from  Col.  Leitch,  saying, 
"Will  give  matter  consideration  and  determine  appropriate 
action,"  and  that  on  September  19,  1942,  the  defendant 
received  a  letter  from  Col.  Leitch  stating  that  they  could 
take  no  further  action  in  his  case  and  then  defendant  did 
not  submit  himself  for  induction  because  he  expected  an- 
other induction  order.     [Tr.  p.  87.] 

With  reference  to  the  defendant's  remarks  to  the  Clerk 
of  the  Local  Board,  when  he  was  informed,  on  September 
2,  1942,  that  he  would  be  sent  an  Order  to  Report  for 
Induction  in  the  near  future,  as  set  forth  on  page  4  of 
appellee's  brief,  the  evidence  on  this  point  was  conflicting, 
and  the  appellee's  brief  sets  forth  only  the  evidence  favor- 
able to  appellee.  The  defendant  himslf  denied  making 
the  comments  set  forth  at  the  top  of  page  4  of  appellee's 
brief. 

It  must  be  apparent  to  the  Court,  from  a  reading  of 
the  statement  of  facts  in  appellant's  brief  and  the  state- 
ment of  facts  in  appellee's  brief,  as  well  as  the  Transcript 
of  Record,  in  this  case,  that  there  was  a  very  sharp  conflict 
in  the  evidence  on  a  number  of  material  points.  The 
existence  thereof  affords  a  basis  for  and  gives  greater 
force  to  the  appellant's  arguments  that  the  remarks  of 
counsel  for  the  Government,  in  her  closing  argument,  and 
the  conduct  and  comments  of  the  Court,  pointed  out  in 
appellant's  opening  brief,  were  prejudicial. 
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ARGUMENT. 

Appellant  will  endeavor  to  answer  appellee's  brief  point 
by  point,  in  the  order  set  forth  in  appellee's  brief. 

POINT  XI. 

The  Evidence  Is  Insufficient  to  Support  the  Verdict 
of  Guilty  for  the  Reason  That  No  Criminal  Intent 
Was  Proven. 

I. 

This  Assignment  of   Error   Is   Properly  Before   This 

Court. 

The  very  cases  cited  by  appellee  hold,  as  set  forth  on 
page  6  of  appellee's  brief,  that  "under  certain  circum- 
stances the  question  of  the  insufficiency  of  the  evidence 
to  justify  the  verdict  may  be  reviewed  where  a  palpable 
and  obvious  miscarriage  of  justice  would  otherwise  re- 
sult." 

See, 

Ng  Sing  v.  United  States,  C.  C.  A.  9,  1925,  8  F. 
(2d)  919,  at  page  921. 

Also, 

Bilboa  V.  United  States,  C.  C.  A.  9,  1928,  287  Fed. 
125,  at  page  126. 


II. 

Sufficient  Criminal  Intent  Was  Not  Proven  to  Support 
the  Verdict  of  Guilty. 

On  page  12  of  appellee's  brief  appears  the  following: 
"Defendant,  without  right,  took  it  upon  himself  to  do 
whatever  was  done."  This  statement  refers  to  the  action 
taken  by  the  defendant  in  contacting  the  state  and  national 
Directors  of  Selective  Service  and  the  President.  We  take 
exception  to  the  words  "without  right."  The  Selective 
Sei'vice  Act  gives  the  registrant  the  right  to  make  such 
appeals.  This  matter  will  be  gone  into  more  fully  under 
Points  III,  IV  and  V. 

In  connection  with  the  attempt  of  the  defendant  to  join 
the  Federal  Bureau  of  Investigation,  the  defendant  stated 
that  while  he  knew  he  might  be  required  to  carry  a  gun 
and  shoot  to  kill  if  necessary  (not  all  F.B.I,  men  carry 
a  gun,  defendant  testified),  that  he  would  only  be  called 
upon  to  do  so  in  the  performance  of  his  duty,  in  the 
same  manner  as  a  police  officer,  and  he  acknowledged  the 
place  of  police  officers  in  our  society. 

We  must  keep  in  mind  at  all  times  the  training  which 
was  given  to  our  youth  after  the  last  war.  They  were 
brought  up  in  an  atmosphere  of  pacifism.  After  the  last 
war  the  youth  of  this  country  was  taught  from  pulpit 
and  platform,  from  screen  and  stage,  in  the  newspapers, 
magazines  and  books,  in  our  homes,  churches,  public 
schools  and  private  schools,  colleges  and  universities, 
that  war  was  wrong,  the  greatest  of  all  evils.  They 
were  actually   taught   that  they  were   to  work   and   fight 
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for  peace.  Even  the  Boy  Scouts  were  criticized  because 
they  wore  uniforms.  The  generation  to  which  appel- 
lant belongs  was  indoctrinated  with  such  teachings. 
Pacifism  was  the  order  of  the  day.  When  changed  condi- 
tions made  "ancient  good  uncouth,"  and  called  for  a 
sudden  reversal  in  the  thinking  of  the  young  men  so 
trained,  schooled  and  conditioned,  some  of  them  made 
their  mental  and  emotional  adjustment  quickly,  others 
more  slowly,  and  some  not  at  all.  In  the  last  group, 
to  which  the  defendant  belonged,  pacifism  had  taken  a 
deeper,  stronger  hold.  We  must  keep  this  background 
in  mind  in  judging  of  the  defendant's  criminal  intent. 

The  entire  record  in  this  case  shows  an  attempt  upon 
the  part  of  the  defendant  to  solve  this  inner  struggle. 
For  example,  in  the  matter  of  joining  the  State  Guard 
of  California,  a  number  of  the  men  with  whom  he  was 
working  had  joined  and  were  joining,  and  in  order  to 
receive  the  approbation  of  his  fellows  and  avoid  social 
ostracism,  he  joined  the  State  Guard,  upon  the  under- 
standing that  it  would  not  be  used  to  wage  war,  but 
merely  to  perform  guard  and  police  duties.  This  man 
was  not  an  anarchist.  He  tried  to  be  a  good  citizen  ac- 
cording to  his  lights,  and  was  at  all  times  in  favor  of  up- 
holding and  enforcing  the  law.  He  registered  under  the 
Selective  Service  Act,  and  did  not  claim  to  be  a  conscien- 
tious objector  in  the  Selective  Service  Questionnaire,  for 
the  reasons  hereinafter  more  fully  set  forth.  When  we 
were  actually  in  the  war  he  was  willing  to  perform  non- 
combatant   military   service,   and   requested   a  change   of 


classification  only  when  he  learned  that  sometimes  men 
so  classified  were  ordered  to  do  work  which  was  of  a 
combatant  nature.  His  course  throughout  was  consist- 
ently that  of  a  conscientious  objector  who,  at  the  same 
time,  was  trying  to  hold  his  place  in  society.  It  was  a 
difficult  problem  of  reconciliation  and  adjustment.  It  is 
freely  admitted  that  he  erred  at  times,  for  example,  in 
not  being  willing  to  face  the  issue  from  the  outset  and 
take  the  stand  he  finally  did  take,  and  which  was  the 
only  one  that  in  good  conscience  he  could  take.  Defend- 
ant testified  that  he  did  not  file  the  special  form  for 
conscientious  objectors  until  about  thirteen  months  after 
the  Selective  Service  Questionnaire  because  he  did  not 
want  to  be  looked  down  upon  and  because  of  circum- 
stances, people  and  general  conditions;  that  because  the 
draft  was  talked  up  to  be  just  a  physical  training  program, 
of  one  year — the  President  said  it  was  only  within  our 
country  and  the  Gallup  Poll  said  80  percent  of  the  peo- 
ple would  not  sanction  the  war,  he  did  not  think  he  would 
ever  be  required  to  kill.  [Tr.  pp.  84-85.]  Evidence  ad- 
mitted, as  well  as  evidence  offered  but  excluded  (and  which 
will  be  hereafter  more  fully  considered),  show  conclu- 
sively that  it  was  not  the  danger  involved  which  caused 
the  defendant  to  pursue  the  course  he  did.  It  was  a 
matter  of  principle.  He  should  not  be  condemned  and 
punished  as  a  criminal  because  of  his  principles. 
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POINT  I. 

The  Remarks  of  Plaintiff's  Counsel  in  Argument  to 
the  Jury  Were  Prejudicial. 

For  convenience  we  again  quote  the  particular  portion 
of  the  closing  argument  to  the  jury  complained  of,  as 
follows : 

"I  ask  you  gentlemen  to  bring  in  a  verdict  worthy 
of  a  man  of  this  caliber  zvho  is  willing  to  let  your 
sons  and  brothers  and  friends  go  out  and  give  their 
lives  for  a  country  zvhich  gives  him  the  constitutional 
guarantee  of  a  fair  and  full  trial  in  zvhich  he  can 
hide  behind  the  defenses  he  has  interposed  on  his 
own  behalf."     (Emphasis  supplied.) 

I. 

It  Is  Admitted  That  the  Question  of  Prejudice  Turns 
Upon  the  Facts  of  Each  Particular  Case. 

In  connection  with  the  case  of  U.  S.  v.  Socony  Vacuum  Oil 
Co.,  310  U.  S.  150,  cited  on  this  point  in  appellee's  brief, 
we  call  the  Court's  attention  to  the  fact  that  that  was  a 
very  long  trial;  in  the  case  at  bar  the  trial  was  short,  not 
quite  three  full  days.  This  is  an  important  element  in  con- 
nection with  weighing  the  prejudicial  effect  of  the  lan- 
guage in  question. 


TI. 

The  Authorities  Do  Not  Support  the  Contention  of 
Appellee  That  the  Remarks  of  Counsel  Cannot  be 
Questioned  on  Review  Where  Attention  of  Court 
Below  Was  Not  Directed  Thereto  and  a  Ruling 
Made  and  Excepted  To. 

The  principal  case  relied  upon  by  appellee  in  support 
of  its  contention,  to-wit,  U.  S.  v.  Socony  Vacuum  OU  Co., 
supra,  does  not  stand  for  this  proposition.  At  page  239 
of  the  opinion  the  Court  quotes  from  U.  S.  v.  Atkinson, 
297  U.  S.  157,  at  page  160,  as  follows: 

"In  exceptional  circumstances,  especially  in  crim- 
inal cases,  appellate  courts,  in  the  public  interest,  may, 
of  their  oivn  motion,  notice  errors  to  which  no  ex- 
ception has  been  taken,  if  the  errors  are  obvious, 
or  if  they  otherwise  seriously  affect  the  fairness,  in- 
tegrity or  public  reputation  of  judicial  proceeding." 
(Emphasis  supplied.) 

Furthermore,  in  U.  S.  v.  Socony  Vacuum  Oil  Co.,  supra, 
at  page  240,  the  Court  further  condemns  appeals  to  pas- 
sion and  prejudice  by  the  Government's  counsel,  and  says 
that  even  in  a  strong  case  such  an  appeal  may  require 
a  reversal.  At  page  242  the  Court  points  out,  how- 
ever, that  in  that  case  the  comments  "were  isolated,  casual 
episodes  in  a  long  summation  of  over  200  printed  pages, 
and  not  at  all  reflective  of  the  quality  of  the  argument 
as  a  whole." 

Without  going  into  too  much  detail  we  should  like  to 
point  out  that  the  authorities  cited  on  page  18  of  the 
appellee's  brief  are  clearly  distinguishable,  as  follows: 

(a)    Utley  v.  U.  S.,  115  Fed.  (2d)  117.    The  com- 
plaint was  made  that  the  defendant  was  described  as 


a  narcotic   peddler,   but   the   Court  points   out   that 
there  was  "no  such  allusion." 

(b)  Heskett  v.  U.  S.,  58  Fed.  (2d)  897.  At 
page  901  the  Court  says :  "In  any  event,  we  do 
not  believe  that  the  District  Attorney's  remark  was 
reversible  error." 

(c)  Dampier  v.  U.  S.,  2  Fed.  (2d)  329.  At  page 
331  the  Court  says:  "The  language  complained  of 
is  not  embodied  in  the  bill  of  exceptions  under  the 
certificate  of  the  trial  judge." 

(d)  Donaldson  v.  U.  S.,  208  Fed.  4.  There  is 
merely  a  bald  statement  of  law  on  page  7  without  any 
discussion,  limitations  or  exceptions  and  no  citation 
of  authorities. 

fe)  Vandetti  v.  U.  S.,  45  Fed.  (2d)  543.  At  page 
544  the  Court  says:  "Doubtless,  statements  by  coun- 
sel may  prove  so  prejudicial  to  the  rights  of  a  party 
as  to  necessitate  the  granting  of  a  new  trial,  or  a 
reversal  on  appeal ;  but  the  statements  here  com- 
plained of  do  not  fall  within  that  category." 

It  is  further  to  be  noted  that  in  U.  S.  v.  Socoiiy  Vacuum 
Oil  Co.,  supra,  at  page  237  the  Court  pointed  out  that 
'Tt  is  not  improper  in  a  Sherman  Act  case  to  discuss 
corporate  power,  its  use  and  abuse,  so  long  as  those 
statements  are  relevant  to  the  issues  at  hand.  For  that 
subject  is  material  to  the  philosophy  of  that  Act."  And 
again  at  page  240  the  Court  says:  "Of  course,  appeals 
to  passion  and  prejudice  may  so  poison  the  minds  of 
jurors,  even  in  a  strong  case,  that  an  accused  may  be  de- 
prived of  a  fair  trial.  But  each  case  necessarily  turns 
on  its  own  facts." 
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It  is  apparent,  therefore,  that  it  depends  upon  the  facts 
of  the  particular  case,  whether  the  reviewing  court  will 
consider  objections  based  upon  remarks  of  counsel,  even 
thougfh  not  called  to  the  attention  of  the  court  below 
and  a  ruling  made  thereon  and  exception  taken  thereto. 

III. 

We  Maintain  That  the  Remarks  of  the  Counsel  in  the 
Case  at  Bar  Constituted  Such  an  Appeal  to  Pas- 
sion and  Prejudice  and  Were  in  Fact  So  Prejudi- 
cial, by  Reason  of  Which  the  Defendant  Was  De- 
prived of  a  Fair  Trial,  as  to  Justify  and  Require 
This  Court  to  Take  Notice  of  the  Error  and  Re- 
verse the  Judgment  of  the  Court  Below^. 

We  concede  the  force  and  effect  of  the  authorities  cited 
under  this  heading  on  pages  19  and  20  of  appellee's  brief. 
We  respectfully  call  the  Court's  attention  to  the  fact 
that,  in  Chadwick  v.  U.  S.,  141  Fed.  225,  at  page  245, 
Judge  Lurton  condemned  argument  of  Government's  coun- 
sel which  was  plainly  "calculated  to  arouse  prejudices 
incompatible  with  even-handed  justice  or  an  orderly  course 
of  procedure." 

We  respectfully  submit  that  the  language  of  Govern- 
ment's counsel  complained  of  by  the  appellant  was  "calcu- 
lated to  arouse  prejudices  incompatible  with  even-handed 
justice."  As  a  matter  of  fact,  it  must  have  been  intended 
to  have  that  effect.  Otherwise  why  was  it  employed? 
It  could  have  no  other  effect,  as  Government's  counsel 
well  knew.  It  was,  therefore,  not  only  calculated  but 
intended   to   arouse   the  passions   and   prejudices   of   the 
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jurors.  The  words  were  indeed  inflammatory,  and  "so 
grossly  unwarranted  and  improper  as  to  be  palpably  in- 
jurious to  the  accused."  (Chadwick  v.  U.  S.,  supra,  at 
page  246.) 

It  is  true  that  in  the  Chadzvick  case  the  Court  was 
dealing  with  a  notorious  character,  the  one  and  only 
Cassie  Chadwick,  whose  activities  will  never  be  forgotten 
by  those  who  read  about  them  at  the  time  when  she  was 
for  so  long  front  page  news.  No  court  could  let  her 
loose. 

In  the  last  case  cited  by  appellee  on  this  point,  namely 
Pietch  V.  U.  S.,  110  Fed.  (2d)  817,  at  page  822,  the 
Court  says: 

"Attorneys  for  the  Government  are  free  to  make 
earnest  and  vigorous  argument  to  the  jury,  but  they 
are  not  privileged  to  transgress  recognized  canons  of 
propriety  by  endeavoring  to  arouse  passion  or  preju- 
dice. Berger  v.  U.  S.,  295  U.  S.  78,  55  S.  Ct.  629, 
79  L.  Ed.  1314." 

We  contend  that  the  case  at  bar  is  clearly  and  palpably 
one  which  does  transgress  said  recognized  canons,  and 
that  it  comes  squarely  within  the  language  and  authority 
of  Vierick  v.  U.  S.,  318  U.  S.  236,  and  the  quotations 
therefrom  on  page  7  of  appellant's  opening  brief. 
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IV. 

Appellant  Contends  That  the  Remarks  of  Govern- 
ment's Counsel  Did  Constitute  a  Denial  of  a  Sub- 
stantial Right  and  Prevented  Defendant  From 
Having  a  Fair  Trial,  and  Hence  Was  Prejudi- 
cial. 

In  the  case  of  Goldstein  v.  U.  S.,  63  Fed.  (2d)  609,  at 
page  614,  the  Court  says: 

"A  reading  of  the  entire  record  in  this  case  indi- 
cates to  our  minds  that  the  remarks  complained  of 
were  not  intended  or  calculated  to  create  in  the  minds 
of  the  jurors  a  prejudice  against  the  defendant." 

Moreover,  in  the  Goldstein  case  the  Court  did,  as  be- 
tween the  actual  parties,  maintain  "an  absolute  imparti- 
ality."    (See  page  614.) 

In  the  case  at  bar  we  contend  that  we  have  shown,  on 
pages  13  to  15,  inclusive,  of  appellant's  opening  brief,  that 
the  Court  did  not  maintain  "an  absolute  impartiality." 
And  as  to  whether  "the  remarks  complained  of  were  not 
intended  or  calculated  to  create  in  the  minds  of  the  jurors 
a  prejudice  against  the  defendant,"  we  respectfully  refer 
the  Court  to  what  we  have  heretofore  said  herein  on 
this  point.  It  must  be  apparent  that  the  remarks  in 
question,  particularly  under  the  existing  conditions  at  the 
time  they  were  made,  with  the  country  at  war  and  at 
least  some  members  of  the  jury  in  all  probability,  on  the 
law  of  averages,  having  "sons  and  brothers  and  friends" 
in  the  armed  forces  of  our  country,  and  hence  peculiarly 
susceptible  to  the  effect  of  such  an  appeal  and  argument, 
were  not  only  calculated  but  also  intended  to  create  such 
a  prejudice  in  the  minds  of  the  jurors. 
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in Mansfield  v.  U.  S.,  76  Fed.  (2d)  224,  at  page  232, 
the  Court  says: 

"An  Appellate  Court  should  hesitate  to  reverse 
a  case  for  the  alleged  misconduct  of  the  trial  unless 
it  appears  that  the  remarks  complained  of  tended  to 
disparage  the  defendant  before  the  jury  and  to  pre- 
vent the  jury  from  rendering  an  impartial  judgment 
in  the  case."     (Emphasis  supplied.) 

1.     We  Concede  That  the  Entire  Record  Must  be 
Considered. 

At  the  bottom  of  page  21  of  appellee's  brief,  a  portion 
of  the  Court's  opinion  in  the  case  of  Ippolito  v.  U.  S., 
108  Fed.  (2d)  668,  at  page  670,  is  quoted.  We  deem 
it  pertinent  to  set  forth  all  that  the  Court  says  having 
a  bearing  on  the  point  at  issue,  as  follows,  to-wit: 

"In  Pierce  v.  United  States,  6  Cir.,  86  F.  (2d)  949, 
we  had  occasion  to  review  many  of  the  cases  dealing 
with  improper  argument  of  counsel  and  appeals  to 
the  passion  and  prejudice  of  a  jury.  We  observed 
that  while  by  Section  269  of  the  Judicial  Code,  as 
amended,  28  U.  S.  C.  A.,  Sec.  391,  not  every  technical 
error  which  does  not  affect  the  substantial  rights  of 
parties  furnishes  ground  for  reversal,  yet  the  in- 
quiry must  always  be  as  to  whether  in  view  of  the 
whole  record  the  impression  conveyed  to  the  minds 
of  jurors  by  prejudicial  matter  is  such  that  the  court 
may  fairly  say  it  has  not  been  successfully  eradicated 
by  the  rulings  of  the  trial  judge,  his  admonition 
to  counsel  and  his  instruction  to  the  jurors  to  dis- 
regard it.  Sometimes  a  single  misstep  may  be  so 
destructive  of  a  right  of  a  defendant  to  a  fair  trial 
that  reversal  must  follozv.  Pharr  v.  United  .States, 
6  Cir.,  48  F,  (2d)  767.  Frequently  error  that  might 
otherwise  be  noted  is  disregarded  where  the  evidence 
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of  guilt  is  so  overwhelming  that  the  error  cannot  be 
said  to  be  prejudicial.  Fitter  v.  United  States,  2 
Cir.,  258  F.  567,  573;  Cf.  Bogy  v.  United  States, 
6  Cir.,  96  F.  (2d)  734.  There  was  no  overwhelm- 
ing evidence  of  guilt  in  the  present  case. 

"It  ought  to  be  unnecessary  to  again  admonish 
counsel  as  we  did  in  the  Pierce  case,  or  to  quote  from 
decisions  of  the  Supreme  Court  as  to  the  limits  of 
fair  comment,  but  if  prosecuting  officers  persist  in 
ignoring  the  warning  of  the  courts,  develop  no  con- 
sciousness of  obligation  imposed  upon  them  by  their 
high  office,  we  must  again  call  attention  to  what 
was  said  in  Berger  v.  United  States,  295  U.  S.  78, 
89,  55  S.  Ct.  629,  633,  79  L.  Ed.  1314.  'The  United 
States  Attorney  is  the  representative  not  of  an  ordi- 
nary party  to  a  controversy,  but  of  a  sovereignty, 
whose  obligation  to  govern  impartially  is  as  com- 
pelling as  its  obligation  to  govern  at  all;  and  zvhose 
interest,  therefore,  in  a  criminal  prosecution  is  not 
that  it  shall  win  a  case,  but  that  justice  shall  be 
done.  As  such,  he  is  in  a  peculiar  and  very  definite 
sense  the  servant  of  the  lazv,  the  tzvofold  aim  of 
which  is  that  guilt  shall  not  escape  or  innocence  suf- 
fer,' and  with  aim  to  preserve  the  high  repute  of 
Federal  Courts  for  fair  and  impartial  administration 
of  law,  to  repeat  what  was  cited  from  New  York 
Central  Railroad  Company  v.  Johnson,  279  U.  S.  310, 
318,  49  S.  Ct.  300,  303,  73  L.  Ed.  706,  'Public  inter- 
est requires  that  the  court  of  its  own  motion,  as  is 
its  power  and  duty,  protect  suitors  in  their  right  to  a 
verdict,  uninfluenced  by  the  appeals  of  counsel  to  pas- 
sion or  prejudice,'  and  again  from  the  Berger  case, 
'But  the  situation  was  one  which  called  for  stern  re- 
buke and  repressive  measures  and,  perhaps,  if  these 
were  not  successful,  for  the  granting  of  a  mistrial. 
It  is  impossible  to  say  that  the  evil  influence  upon  the 
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jury  of  these  acts  of  misconduct  was  removed  by 
such  mild  judicial  action  as  was  taken/  "  (Emphasis 
supplied. ) 

As  to  the  case  of  Peitch  v.  U.  S.,  110  Fed.  (2d)  817, 
being  the  second  case  cited  by  appellee  on  this  point,  we 
respectfully  refer  the  Court  to  the  quotation  therefrom 
above  set  forth. 

2.  The  Cases  Cited  Under  This  Point  on  Pages  22  to  24 
Inclusive  of  Appellee's  Brief  Are  Not  Applicable  to 
the  Facts  of  the  Case  at  Bar  and  Do  Not  Preclude  Re- 
versal of  the   Judgment  Herein. 

In  the  first  place,  appellee  contends  that  "the  remark 
made  by  counsel  was  not  improper,  as  it  was  only  a  state- 
ment reflecting  the  general  conditions  of  the  time."  It  is 
respectfully  submitted  that  no  extended  argument  is  neces- 
sary to  prove  that  the  very  conditions  of  the  time  created 
an  atmosphere  and  setting — a  fertile  soil — for  the  inflam- 
matory remarks  of  counsel  to  take  root  and  mushroom  into 
a  tremendous  obstacle  against  a  fair  and  impartial  con- 
sideration of  the  evidence  pro  and  con,  particularly  on  the 
score  of  criminal  intent.  This  is  not  an  open  and  shut 
case.  It  was  not  a  case  where  the  guilt  of  the  defendant 
was  overwhelmingly  established  by  the  evidence.  As 
heretofore  pointed  out,  and  as  the  reading  of  the  Tran- 
script of  Record  will  show,  there  was  a  very  sharp,  de- 
cided conflict  in  the  evidence  on  a  number  of  material 
points  having  a  direct  bearing  on  the  question  of  crim- 
inal intent.  It  would  unduly  extend  this  brief  to  point 
them  all  out.  Some  have  already  been  indicated  in  the 
appellant's  opening  brief,  others  in  this  closing  brief,  and 
the  rest  will  appear  to  the  Court  from  the  reading  of 
the  Transcript  of  Record.     So  that  while  we  recognize 
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the  validity  of  the  authorities  cited  on  this  point,  we 
seriously  and  strenuously  contend  that  they  are  not  ap- 
plicable to  the  facts  of  the  case  at  bar. 

Appellee,  on  page  23,  cites  the  case  of  Fitter  v.  U.  S., 
258  Fed.  567.    At  page  572  the  Court  says: 

''Prosecuting  attorneys  should  be  careful  not  to 
depart  from  their  line  of  duty,  and  it  is  the  plain 
duty  of  the  trial  court  not  to  allow  an  appeal  to  be 
made  to  a  jury  for  conviction  upon  considerations 
which  have  no  legitimate  bearing  upon  the  case  and 
which  the  jury  would  have  no  right  to  consider.  Ajtd 
zvhere  this  duty  has  not  been  performed  it  is  the  plain 
duty  of  the  appellate  court  to  set  aside  the  judgment 
unless  it  is  conmnced  that  no  possible  harm  has  re- 
sulted."    (Emphasis  supplied.) 

We  respectfully  ask  this  Honorable  Court,  whether  it 
can  in  all  sincerity  and  good  conscience  say  that  it  is 
convinced  that  "no  possible  harm  has  resulted"  to  this 
defendant,  when  the  jury  was  so  exhorted  and  appealed 
to  by  the  Government's  attorney,  at  a  time  when  the 
country  was  at  war,  and  perhaps  some  of  the  jury's  ''sons 
and  brothers  and  friends"  had  paid  the  supreme  sacrifice 
or  were  even  at  that  very  time  suffering  from  wounds 
and  diseases  incurred  in  said  war.  We  respectfully  sub- 
mit that  there  can  be  only  one  answer  to  this  question. 

In  the  case  of  Robbins  v.  U.  S.,  229  Fed.  987,  cited  at 
page  24  of  appellee's  brief,  at  page  988  the  Court  says : 

"No  possible  misconduct  on  the  part  of  the  Dis- 
trict Attorney  could  have  affected  the  conclusion 
which  the  jury  was  compelled  to  reach." 

This  is  not  so  in  the  case  at  bar.  While  the  failure 
to  report  for  induction  was  admitted,  there  was  quite  a 


—17— 

serious  question  and  sharp  conflict  on  the  matter  of  crim- 
inal intent,  as  we  have  heretofore  pointed  out,  and  the 
jury  could  well  have  reached  the  conclusion  that  there  was 
no  criminal  intent  in  the  case  at  bar,  and  might  well  have 
done  so  were  it  not  for  this  appeal  to  passion  and  preju- 
dice of  the  jury. 

3.  The  Remark  Complained  of,  While  an  Isolated  Instance, 
Was  Not  Merely  Incidental,  But  Went  to  the  Heart  of 
the  Case  and  Was  Sufficient  to  Create  Prejudice  in  the 
Minds   of   the  Jurors. 

The  case  at  bar  is  not  at  all  Hke  the  case  of  the  U.  S. 
V.  Socony  Vacuum  Oil  Co.,  supra,  where  the  argument 
was  over  200  pages.  Neither  is  the  case  of  Silverman 
V.  U.  S.,  59  Fed.  (2d)  636,  applicable,  because  in  the 
case  at  bar  we  do  have,  in  the  Transcript  of  Record, 
the  portion  of  the  argument  of  defendant's  counsel  bear- 
ing upon  the  matter  in  issue,  so  that  we  can  appraise 
the  surrounding  circumstances  and  justification,  if  any, 
for  the  argument  of  Government's  counsel. 

4.  The    Remarks    of    Government's    Counsel    Complained    of 
Were  Not  Provoked  or  Invited  by  Opposing  Counsel. 

The  Transcript  of  Record,  at  pages  105  to  108,  inclu- 
sive, contains  the  arguments  of  Government's  counsel  on 
this  point.  A  portion  thereof  is  cited  on  page  26  of  ap- 
pellee's brief. 

We  contend,  however,  that  a  reading  of  that  portion  of 
the  argument  of  defendant's  counsel  contained  in  the 
Transcript  of  Record,  will  afford  no  basis,  provocation, 
excuse  or  justification  whatsosever  for  the  inflammatory 
remarks  of  the  Government's  counsel.  These  remarks 
were  not  in  answer  to  anything  said  by  the  counsel  for 
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the  defendant,  nor  proper  comment  thereon.  On  the 
contrary,  the  remarks  of  the  Government's  counsel  to 
which  we  object  were  a  deliberate  and  unmistakable  ex- 
hortation to  the  jury  to  convict  upon  patriotic  and  per- 
sonal grounds  by  arousing  the  passions  and  prejudice  of 
the  jury. 

As  to  the  authorities  cited  under  this  point  in  appellee's 
brief,  the  case  of  Johnson  v.  U.  S.,  126  Fed.  (2d)  242, 
is  not  in  point  because  in  that  case  the  preceding  argu- 
ment of  the  defendant's  counsel,  which  the  Government's 
counsel  was  endeavoring  to  meet,  was  not  in  the  record. 
In  our  case  it  is  in  the  record.  Furthermore,  in  our  case 
the  attorney  for  the  Government  was  not  endeavoring  to 
counteract  certain  arguments  made  by  the  defendant's 
counsel;  she  was  endeavoring  to  arouse  the  passions  and 
prejudice  of  the  jury.  It  could  not  have  been  made  for 
any  other  purpose.  The  mere  fact  that  the  defendant's 
counsel  mentioned  the  war  does  not  afford  the  provoca- 
tion which  the  cases  require,  nor  exonerate  the  Govern- 
ment's counsel  nor  remove  the  prejudice  which  resulted 
from  said  remarks.  Moreover,  the  argument  in  said  John- 
son case,  as  set  forth  in  the  foot-note  on  page  248,  is  not 
nearly  as  pointed  and  direct  an  appeal  to  passion  and 
prejudice  as  the  remarks  in  the  case  at  bar. 

Again  in  the  case  of  Pollock  v.  U.  S.,  35  Fed.  (2d) 
174,  the  remarks  of  counsel  were  provoked  and  justified 
by  the  conduct  of  the  defendant's  attorneys.  At  page 
176  the  Court  says: 

"From  the  beginning  of  the  trial  the  attorneys  for 
the  defendant  Pollock  repeatedly  endeavored  to  get 
the  record  of  the  former  conviction  before  the  jury, 
especially  for  the  purpose  of  supporting  the  plea  of 
former  conviction,  and  while  it  is  true  that  the  court 
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did  refuse  to  admit  the  record  of  the  former  convic- 
tion, for  that  purpose,  yet  the  Court  found  as  a  fact 
that  both  sides  had  repeatedly  referred  to  the  former 
conviction  during  the  course  of  the  trial,  and  refused 
to  exclude  the  remarks  of  the  U.  S.  Attorney." 

Again,   at   page    176   the   Court   says,   in   the   Pollock 
case: 

"We  do  not  see  how  defendants  could  possibly 
have  been  prejudiced  by  these  remarks,  even  admit- 
ting they  were  not  proper." 

And  at  page  176  the  Court  also  says: 

"The  statement  made  by  the  U.  S.  Attorney  was 
not  made  in  any  unfair  or  vicious  manner,  and  was 
simply  a  statement  of  fact  admittedly  true." 

Can  the  same  be  said  of  the  remarks  of  Government's 
counsel  in  the  case  at  bar  ?  We  submit  that  in  all  fairness 
it  cannot.  The  slur  in  the  language  "hide  behind  the 
defenses"  is  not  only  untrue  in  fact  and  highly  prejudicial 
but  also  misleading  as  to  the  law.  For  a  man  has  a  legal 
right  to  avail  himself  of  all  defenses  allowed  him  under 
the  law,  and  when  he  does  so  he  is  not  "hiding"  but  exer- 
cising his  legal  rights. 

So,  too,  in  Rice  v.  U.  S.,  35  Fed.   (2d)  689.  at  page 
695,  appears  the  following: 

"The  Appellants  introduced  evidence  as  to  this 
merger  and  the  properties  there  combined  and  sought 
to  obtain  the  benefit  from  this  testimony.  With  the 
evidence  thus  introduced  by  the  Appellants,  it  was 
proper  argimient  for  counsel  to  refer  to  that  merger 
and  characterize  it  as  he  did." 

We  submit  that  there  is  no  evidence  whatsoever  in  the 
record,  nor  any  comment  of  the  defendant's  counsel  on 
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any  evidence,  which  would  justify  in  the  slightest  degree, 
or  give  any  basis  whatsoever,  for  the  comment  of  the 
Government's  counsel  in  the  case  at  bar. 

In  the  case  of  Johnson  v.  U.  S.,  154  Fed.  445,  the  Dis- 
trict Attorney  in  his  closing  argument  said: 

"Then  came  this  man  Johnson,  this  hired  gun- 
fighter,  this  hired  ruffian."     (see  page  449.) 

At  page  449  the  Court  says: 

"The  use  of  language  by  counsel,  calculated  to 
prejudice  a  defendant  and  not  justified  by  the  evi- 
dence, is  improper  and  censurable,  and  should  be 
discountenanced  by  the  court.  In  such  a  case,  it  is 
the  duty  of  the  trial  court  to  set  aside  the  verdict 
unless  satisfied  that  the  improper  language  zvas  not 
instrumental  in  securing  it."     (Emphasis  supplied.) 

In  that  connection,  it  is  submitted  that  it  is  very  doubt- 
ful that  even  if  an  objection  had  been  made  by  the  de- 
fendant's counsel  to  said  remarks  of  the  Government's 
counsel,  and  the  jury  instructed  to  disregard  the  same, 
whether  any  such  instruction  by  the  Court  could  have 
remedied  the  harm  done  by  such  an  appeal  to  the  passion 
and  prejudice  of  the  jury.  The  fire  which  had  been 
started  in  their  hearts  and  minds  by  the  appeal  in  ques- 
tion could  hardly  have  been  put  out  by  a  few  words 
spoken  by  the  trial  court.  The  damage  was  done  when 
the  words  were  spoken,  and  the  only  remedy  lies  in 
the  hands  of  this  Court,  namely,  to  set  aside  the  convic- 
tion. 

In  an  exhaustive  note  on  the  case  of  People  v.  Field- 
ing, 158  N.  Y.  542,  to  be  found  in  46  L.  R.  A.  641, 
at  page  668,  the  writer  states  the  rule  thusly: 

"The  courts  are  quick  to  interfere  when  it  ap- 
pears that  anything  like  passion,  prejudice,  fear  or 
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public  opinion  may  have  influenced  the  verdict  of 
juries."   (Emphasis  supplied.) 

Numerous  cases  are  cited  in  support  of  the  proposition. 

In  connection  with  prejudicial  effect  on  the  jury,  as 
was  stated  by  the  Court  in  Pierce  v.  U.  S.,  86  Fed.  (2d) 
949,  at  page  953, 

''that  it  was  intended  to  prejudice  the  jury  is  suf- 
ficient ground  for  a  conclusion  tlmt  in  fact  it  did 
so."     (Emphasis  supplied.) 

As  bearing  upon  the  claimed  provocation  by  reason 
of  the  remarks  of  defendant's  counsel,  what  was  said 
by  the  Court  in  Pierce  v.  U.  S.,  supra,  at  page  953,  is 
equally  applicable  here,  as  follows,  to-wit: 

''Similar  latitude  in  respect  to  irrelevant  matter 
permitted  to  counsel  for  the  defendants  neither  vin- 
dicates nor  palliates  the  license  assumed  by  the  Prose- 
cutor, nor  lessens  its  destructive  effect  upon  the  fair- 
ness of  the  trial.  Above  and  beyond  all  technical 
procedural  rules,  designed  to  preserve  the  rights  of 
litigants,  is  the  public  interest  in  the  maintenance 
of  the  nation's  courts  as  fair  and  impartial  forums 
where  neither  bias  nor  prejudice  rules,  and  appeals 
to  passion  find  no  place,  though  the  Government  it- 
self be  there  a  litigant."     (Emphasis  supplied.) 

Then,  after  quoting  from  Berger  v.  U.  S.,  295  U.  S. 
78y  and  New  York  Central  Railroad  Company  v.  Johnson, 
279  U.  S.  310,  318,  the  Court,  in  the  Pierce  case,  at 
page  954,  concludes  as  follows: 

''Where  such  paramount  considerations  arc  in- 
volved, procedural  niceties  will  not  preclude  a  court 
from  correcting  error."     (Emphasis  supplied.) 
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POINT  II. 

The  District  Court  Did  Err  in  Making  the  Comments 
Complained  of  During  the  Course  of  the  Trial. 

I. 

Alleged  Error  Relating  to  Comments  of  Trial  Judge 
Are  Properly  Before  the  Court. 

The  authorities  heretofore  cited  to  the  effect  that  the 
Appellate  Court  may  consider  the  prejudicial  effect  of 
arguments  of  counsel,  even  though  no  objection  was  made 
thereto  in  the  court  below,  are  equally  applicable  to  the 
comments  and  conduct  of  the  Court. 

11. 

The  Procedure  in  the  Course  of  Which  the  Comments 
Were  Made  Does  Disclose  That  They  Were  Im- 
proper and  Prejudicial. 

In  addition  to  the  cases  cited  on  pages  14  and  15  of 
appellant's  opening  brief,  we  respectfully  refer  the  Court 
to  the  following. 

People  V.  Rongetti,  331  111.  581,  163  N.  E.  Z72>,  where 
the  Court  says: 

"One  of  the  first  purposes  of  orderly  administra- 
tion of  the  law  is  that  a  defendant,  whether  guilty 
or  innocent,  shall  be  accorded  a  fair  trial.  The  fact 
that  the  judge  may  consider  the  accused  to  be  guilty 
in  nowise  lessens  his  duty  to  see  that  he  has  a  fair 
trial." 
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Also  in  the  case  of  State  v.  Coss,  101  Pac.  193,  53  Or. 
462,  in  referring  to  certain  comments  of  the  court  below, 
the  Supreme  Court  of  Oregon,  at  page  197,  says : 

"They  indicated  an  attitude  of  the  Court  towards 
counsel  for  the  defense  and  the  manner  in  which 
they  were  conducting  the  case  which  was  calculated 
to  prejudice  their  client  with  the  jury,  although 
evidently  not  so  intended.  It  may  be  that  the  re- 
marks, in  a  measure,  were  provoked  by  the  conduct 
of  the  attorneys  and  the  tediousness  of  the  cross- 
examination  of  the  prosecutrix,  but  this  would  not 
justify  their  utterance  or  destroy  their  effect  upon 
the  jury,  for,  as  said  by  Mr.  Justice  Thayer,  in  wState 
V.  Clements,  15  Or.  237,  14  Pac.  410:  'If  there  is 
any  one  virtue  in  the  judicial  mind  entitled  to  su- 
perior excellence,  it  is  patience  to  hear  and  determine 
matters  involving  the  rights  and  liberties  of  those 
charged  with  the  commission  of  a  crime/"  (Em- 
phasis supplied.) 

Ill  and  IV. 

Prejudice  Could   Possibly  Result  and  Did   Result  to 

the  Defendant  From  the  Comments  Made. 

As  a  matter  of  convenience  we  are  considering  III  and 
IV  together.  The  members  of  this  Honorable  Court  are 
too  familiar  with  the  power  and  influence  exercised  by 
the  trial  judge  over  the  jurors  for  us  to  take  up  any 
time  laboring  this  point.  This  is  particularly  true  in  the 
case  of  a  United  States  District  Court,  for  it  is  a  matter 
of  common  knowledge  that  the  Federal  judges  are  almost 
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universally  held  in  high  regard  by  the  masses  of  our  citi- 
zens. Unfortunately  this  is  not  always  true  in  the  case 
of  our  State  trial  courts.  The  general  rule  is  very  well 
set  forth  in  one  of  the  cases  cited  by  appellee  on  page 
31  of  appellee's  brief,  to-wit,  Adler  v.  U.  S.,  182  Fed. 
464,  where,  at  page  472,  the  Court  says: 

'The  impartiality  of  the  judge — his  avoidance  of 
the  appearance  of  becoming  the  advocate  of  either  one 
side  or  the  other  of  the  pending  controversy  which  is 
required  by  the  conflict  of  the  evidence  to  be  finally 
submitted  to  the  jury — is  a  fundamental  and  essen- 
tial rule  of  especial  importance  in  criminal  cases. 
The  importance  and  power  of  his  office,  and  the 
theory  and  rule  requiring  impartial  conduct  on  his 
part,  mcike  his  slightest  action  of  great  weight  with 
the  jury."     (Emphasis  supplied.) 

With  the  authorities  cited  by  appellee  on  pages  30  to 
34,  inclusive,  on  this  point,  we  have  no  quarrel,  but  we 
contend  that  they  are  not  applicable  to  the  facts  of  the 
case  at  bar.  By  way  of  an  example,  we  respectfully  refer 
the  Court  to  the  case  of  U.  S.  v.  Krakower,  86  Fed.  (2d) 
111,  where,  at  page  112,  the  Court  says: 

"Defendant  went  on  the  stand  and  admitted  every 
element  of  the  crime.  *  *  *  Possibly  it  is  true 
that  the  trial  judge  showed  some  animus  against 
him,  hut  as  there  ivas  no  possible  justification  for  an 
acquittal  we  will  not  look  jealously  at  what,  in  a  case 
where  there  zvas  any  dispute,  might  detain  us."  (Em- 
phasis supplied.) 
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POINTS  III,  IV  and  V. 

The  District  Court  Erred  in  Refusing  to  Admit  in 
Evidence  Defendant's  Exhibits  "C,"  "K,"  "N" 
and  "O." 

These  points  are  considered  together  because  they  in- 
volve the  same  questions  of  law.  We  find  no  fault  with 
the  authorities  cited  by  the  appellee  in  its  brief  on  these 
points,  but  again  we  contend  that  they  are  not  applicable 
to  the  case  at  bar.  It  appears  that  we  have  sufficiently 
discussed  these  exhibits  in  our  opening  brief.  We  do 
wish,  however,  to  direct  the  Court's  attention  to  the  fact 
that  defendant  denied  making  the  statement  with  refer- 
ence to  the  F.B.I,  which  is  cited  at  the  bottom  of  page 
Z7  of  appellee's  brief.  Moreover,  we  wish  also  to  call 
the  Court's  attention  to  the  fact  that  the  Local  Board 
Clerk  did  not  claim  that  the  defendant  said  that  he 
would  not  take  the  oath,  but  only  that  the  defendant  said 
that  he  did  not  know  whether  he  could  take  the  oath. 
The  defendant  himself  denied  making  any  such  state- 
ment. Appellee  states  repeatedly  that  the  defendant 
"without  right"  attempted  to  contact  the  State  Director 
of  Selective  Service,  as  well  as  the  National  Director  of 
Selective  Service.  The  fact  of  the  matter  is  that,  under 
Section  628.1  of  the  Selective  Service  Rules  and  Regula- 
tions, either  the  State  or  National  Director  may  take 
an  appeal  to  the  President  when  he  "deems  it  to  be  in 
the  national  interest  or  necessary  to  avoid  an  injustice." 
The  Court  may  take  judicial  knowledge  of  the  fact  that 
the  only  way  that  either  the  State  or  National  Director 


of  Selective  Service  can  form  such  a  conclusion  is  by 
having  the  particular  case  called  to  his  attention.  The 
first  step,  therefore,  in  an  appeal  to  the  President  is  for 
the  registrant  to  make  his  appeal  to  either  the  State  or 
National  Director  of  Selective  Service.  In  this  case  the 
defendant  tried  to  do  both,  and  Defendant's  Exhibit  "K" 
was  part  of  that  process.  The  defendant  was  therefore 
clearly  within  his  rights  and  not  ''without  right"  in  tak- 
ing these  steps. 

As  to  Exhibit  "N,"  while  it  is  true  that  the  National 
Service  Board  for  Religious  Objectors  is  not  an  agency 
of  the  Government,  nevertheless  the  purposes  of  said 
Board  are  self-evident  from  the  name,  and  certainly  Ex- 
hibit "N,"  received  by  the  defendant,  should  have  been 
admitted  along  with  Exhibit  "O,"  as  having  a  bearing 
on  the  criminal  intent  and  the  state  of  mind  of  the  de- 
fendant at  the  time.  For  ready  reference  we  repeat, 
Exhibit  "N,"  addressed  to  the  appellant,  reads  as  fol- 
lows : 

"Advise  induction  order  should  not  have  issued 
until  ten  days  after  classification. 

National  Service  Board  for  Religious  Objectors." 


POINT  VI. 

This  Assignment  of  Error  Should  be  Considered  by 

This  Court. 

It  may  well  be  that  this  assignment  of  error  does  not 
comply  with  the  technical  rule,  but  we  submit  that  what 
was  said  in  the  case  of  Pierce  v.  U.  S.,  supra,  has  appli- 
cation here. 

It  is  further  submitted  that  the  matters  covered  in  the 
statement  which  was  stricken  are  not  to  be  found  else- 
where in  the  Transcript  of  Record,  as  an  examination 
thereof  will  show,  at  least  not  as  fully  as  in  the  stricken 
portion. 

POINTS  VII,  VIII,  IX  and  X. 

The  District  Court  Did  Err  in  Refusing  to  Give  the 
Several  Instructions  Covered  by  These  Points. 

Again  we  do  not  question  the  authorities  cited  by  the 
appellee  in  its  brief  on  these  points,  but  do  question 
their  applicability  to  the  case  at  bar.  Defendant's  Exhibit 
"A,"  being  a  telegram  from  State  Director  of  Selective 
Service  Leitch  was  such  as  to  lead  a  reasonable  man  to 
conclude,  or  at  least  was  such  that  might  reasonably  lead 
the  appellant  to  believe,  that  his  induction  was  stayed, 
at  least  temporarily. 

The  indictment  charged  that  "the  defendant  did  then 
and  there,  knowingly,  wilfully,  unlawfully  and  feloniously 
fail  to  report  for  induction  into  the  Armed  Forces  of 
the  United  States"  [Tr.  p.  3],  and  the  defendant  was  en- 
titled to  separate  instructions  on  each  one  of  those  points. 
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Conclusion. 

In  conclusion,  we  respectfully  refer  this  Honorable 
Court  to  a  portion  of  the  dissenting  opinion  of  Judge 
Denman  in  Hopper  v.  U.  S.,  142  Fed.  (2d)  181,  at  page 
187,  as  follows: 

"If  there  be  any  group  of  cases  where  the  require- 
ment of  28  U.  S.  C.  A.  Sec.  391  to  ignore  technical 
defects  should  be  observed,  it  is  in  those  of  the  con- 
scientious objectors.  The  Supreme  Court  has  made 
clear  enough  the  wrong  in  the  approach  of  the  trial 
of  Jehovah's  Witnesses  as  if  they  are  all  draft  dodgers 
'who  should  be  sent  to  the  front  line  trenches.'  A 
great  part  of  the  youth  of  that  religious  organization 
belong  to  the  generation  whose  adolescence  came  in 
the  period  between  the  first  and  second  World  Wars. 
That  was  the  period  when  parents  proclaimed  'We  did 
not  bring  our  boy  into  the  world  to  become  a  soldier.' 
Mothers  drilled  into  their  sons  the  horror  of  war  in 
which  they  would  have  to  maim  and  kill  their  fellow 
man." 

For  the  reasons  stated  in  our  opening,  as  well  as  in 
this  closing  brief,  it  is  respectfully  submitted  that  the 
conviction  of  appellant  should  be  set  aside  and  the  judg- 
ment vacated. 

Respectfully  submitted, 

David  R.  Rubin  and 
Leland  S.  Bower, 
By  David  R.  Rubin, 
Attorneys  for  Appellant. 


